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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1921 


ANNA MABEL SWEAT, ‘ADMINISTRATRIX, APPELLEE, Y. 
WALKER ‘D. Hines, DIRECTOR GENERAL OF RAILROADS, 
APPELLANT. 


Firep Ocroner 14, 1921. No. 21677, 


1. Master and Servant: AcTION FoR DeaTH: NEGLIGENCE. Where, 
in an action for damages for the death of plaintiff’s de- 
cedent against the director general of railroads, instituted under 
the federal employers’ liability act, arising out of an alleged 
violation of the federal safety appliance act, it appears from the 
undisputed testimony that, while in transit, the automatic coupler 
to one of the defendant’s cars become broken and discarded as 
unfit‘for further use, and instead of conveying said “bad-order” 
car to the nearest point for repair, as required under the statute, 
the defendant caused said car to be fastened to the car behind it 
by means of a chain, and, thus fastened, mingled said “bad- 
order” car with other commercial cars and proceeded to haul it 
toward its destination at a distant point in a neighboring state, 
held, said act on the part of the defendant to be negligence 
per sé. 


2. : : QUESTION FoR Jury: SUFFICIENCY OF EVIDENCE: 
ASSUMPTION OF RiIsK. On the claim by defendant that decedent, 
in being where he was and in doing what he did at the time of 
the happening of the accident, resulting in his death, was a 
mere volunteer, and not engaged in the master’s service, and that 
it was the duty of the court to so declare as a matter of law and 
direct a verdict for the defendant accordingly, held, that under 
the evidence the question was one of fact properly to be sub- 
mitted to the jury. This having been done, under a proper in- 
struction, and a verdict favorable to the plaintiff returned, held, 
further, that the evidence is ample to support a finding for plain- 
tiff in this respect; held, further, that, if decedent was properly 
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engaged in the master’s service at the time and place of the acci- 
dent, he did not assume the risk of danger incurred thereby, 
even though he had full prior knowledge of the same. 


: MEasURE oF Damaces. In an action for damages 
against the director general of railroads for the death of plain- 
tiff’s decedent, instituted in a state court under the federal em- 
ployers’ liability act, upon a finding for plaintiff, the measure of 
damages must be settled according to the principles of law as ad- 
ministered by the federal courts requiring the ascertained pro- 
ceeds of the probable future earnings of decedent to be reduced 
to their present worth and to include in the verdict to be re- 
turned by the jury such sum only, and it is the duty of the state 
court to so instruct the jury. The defendant having tendered 
such instruction to the trial court, and the same being refused, 
and the court giving no other instruction upon the subject, held 
error. 


: Excessive Damaces. In view of the foregoing 
and in connection therewith, held, further, that the verdict and 
the judgment rendered thereon is grossly excessive, because of 
which a new trial must be granted. 


AppraL from the district court for Dawes county: 
Wi11AM H. Westover, JupcGE. Reversed. 


Wymer Dressler, Robert D. Neely and Paul S. Topping, 
for appellant. 


M. F. Harrington and Gerald F. Harrington, contra. 


Heard before Morrissey, C.J., Rosk, ALpricH and 
Frianssere, JJ., Dickson and Troup, District Judges. 


TROuP, District Judge. 

This is an action for damages against Walker D. Hines, 
as director general of railroads, brought by Anna Mabel 
Sweat, the administratrix of the estate of her deceased 
husband, who at the time of the accident, resulting in his 
death, was a freight conductor in the employ of the de- 
fendant. ‘The action is brought under the federal em- 
ployers’ liability act (U. S. Comp. St. 1918, secs. 8657- 
8665) and involves the alleged violation of the federal 
safety appliance act (U. 8S. Comp. St. 1918, secs. 8605- 


8650). 


Vor. 107] SEPTEMBER TERM, 1921. 3 


Sweat v. Hines. 


The plaintiff's petition contains the usual allegations 
necessary to maintain the action and prays for a judg- 
ment in the sum of $100,000. -The defendant admits the 
death of deceased at the time and place alleged, and that 
at the time of the accident resulting in his death he was a 
conductor in the general employment of the defendant, 
but alleges ,that at the time and place of the accident the 
deceased was a mere licensee and: volunteer, that any de- 
fects which may have existed in the equipment of defend- 
ant’s car were open and obvious and well known to de- 
ceased at the time, and that by reason thereof he assumed 
the risk of any injury arising therefrom, and denies all 
other allegations of plaintiff’s petition, and all liability 
for the death of decedent, and prays a dismissal of the 
action. The reply denies all new matter in defendant’s 
answer. 

A trial of the case to a court and jury resulted in a 
verdict of $55,000. Upon motion by defendant for a new 
trial the court required as a condition precedent to the 
denial thereof a remittitur by plaintiff of $15,000 from 
the verdict, to which plaintiff agreed, and thereupon mo- 
tion for new trial was overruled, and a judgment rendered 
for the plaintiff in the sum of $40,000 and costs. The de 
fendant appeals. 

The following facts may be regarded as either admitted 
in the record or established by the undisputed evidence: 
On the 27th of September, 1919, one Sprague, in the em- 
ploy of the defendant, was conducting a freight train from 
Lusk, in the state of Wyoming, to Chadron, in the state 
of Nebraska. When this train reached a point near Da- 
kota Junction, Nebraska, about 4 miles west of Chadron, 
the draw-bar at the west end of a car loaded with coal 
pulled out; the same was taken and thrown to one side on 
the right of way, and the coal car, thenceforth known as 
the “bad-order” car, was coupled to the car next in the 
rear, the same being a flat car loaded with lumber, by 
means of a chain. Apparently these two cars, the coal or 
“bad-order”’ car, and the lumber car to which it was at- 
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tached, were not to go to Chadron, but were destined to 
some point north from Dakota Junction on the Black Hills 
line in South Dakota. ‘Conductor Sprague left the coal 
and lumber cars at Dakota Junction and came into Chad- 
ron and reported to the train dispatcher at Chadron the 
existence and condition of the “bad-order” car at Dakota 
Junction. Chadron was the nearest repair shop to Da- 
kota Junction where the defective coupler could. be re- 
paired. On the next morning, September 28, one Gale, a 
freight conductor in the employ of defendant, was ordered 
from Chadron with a caboose and two engines to proceed 
to Dakota Junction, there “pick up his train” and pro- 
ceed northward. In the course of making up this train 
and in moving or switching the “bad-order” car, the chain 
coupler thereon broke and was again repaired by another 
chain. It appears that Conductor Gale received no ex- 
press orders respecting the “bad-order” car, nevertheless 
he included the same in his train, assigning it a place just 
next forward from the lumber car, and being the second 
car forward from the caboose, and, thus situated, fastened 
by a chain to the lumber car in its rear, the train pro- 
ceeded northward as far as Smithwick, South Dakota, ar- 
riving there about 10:20 in the forenoon. 

In the meantime the decedent, as freight conductor, was 
engaged in conducting a south-bound freight train from 
Deadwood, South Dakota, destined to ‘Chadron, Nebraska, 
and arrived at Smithwick, South Dakota, at 10:10 in the 
forenoon of the 28th, where he had an order to await the 
coming of the north-bound train, which arrived ten min- 
utes later; so that at all the times herein mentioned the 
defendant and the two conductors of both the north-and 
south-bound trains were engaged in the traffic of inter- 
state commerce. As the north-bound train pulled in on 
its track, the decedent and one of his brakemen stood by 
on the east side of the moving train, and as the “bad- 
. order” car passed them their attention was attracted to 
the chain coupling between the coal and lumber cars, and 
they both immediately proceeded to walk northward the 
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short distance to where the “bad-order” car had stopped. 
At or about the same time the conductor of the north- 
bound train appeared on the opposite or west side of the 
chain coupling of the “bad order” car, and, for the pur- 
pose of inspecting the chain coupling or to readjust the 
same, or both, both conductors about simultaneously 
stepped in between the cars from their respective sides, 
and were there but about a half minute when the engineer 
of the north-bound train, for the purpose of placing his 
engine opposite the water tank, a few feet in the rear, to 
take water, without an order to do so, but, of course, 
without any knowledge that the conductors were between 
the cars, suddenly backed up the train, and, there bein 
nothing to prevent the “bad-order’ car from coming into 
immediate contact with the lumber car in the rear, it did 
so, and both conductors were instantly crushed to death. 
In addition to these undisputed facts it must be con- 
ceded that the defendant had no lawful right to haul this 
“bad-order” car as it did, commingled as it was with 
other commercial cars. It was its duty under the statute, 
after discovering its defective condition, to take it at once 
to the nearest repair shop, which was ‘Chadron, four miles 
east of Dakota Junction, where the defect occurred; but, 
in the event of hauling it at all, it was the duty of the 
defendant under the rule governing such a situation to 
have placed the “‘bad-order” car at the rear of the caboose. 
And, had the defendant done either, this accident could 
not have occurred. So that the defendant, in dealing with 
this “bad-order” car as it did, was guilty of negligence 
per se. And, further, if the two conductors were right- 
fully between the cars in pursuance of a duty to the de- 
fendant under their employment, they did not assume the 
risk of the danger incurred in so doing, even though they 
had full prior knowledge (which, of course, they had) of 
the defective coupling. So that the liability or non-lia- 
bility of the defendant in this case depends upon the one 
question: Was Conductor Sweat, the deceased, justified 
in going between the cars at the time and under the ‘cir- 


6 NEBRASKA REPORTS. [Vo. 107 


Sweat vy. Hines. 


cumstances he did, and in pursuance of a duty or obliga- 
tion devolving upon him, arising out of his general course 
of employment with the defendant? 

The defendant urgently insists that he was not, that he 
had his own train to look after, and that he was not 
called upon nor had he any business to meddle with the 
operation of another man’s train, and that in so doing 
he was a pure volunteer, by reason of which no recovery 
can be had for the injury incurred. 

The defendant itself promulgated a book of rules pre- 
scribing the duties and obligations of its various em- 
ployees in the course of their employment, and distributed 
the same generally among its employees, one of which was 
furnished the deceased and was in his possession when he 
met his death, and from which the following was intro- 
duced in evidence: 

“1152. In cases of accident to trains, storms, or other 
causes which may prevent the movement of trains, they 
will render all possible assistance in restoring normal 
conditions, whether coming under their particular duties 
or otherwise, and co-operate with other departments in 
the protection of the company’s property.” 

A number of the employees of defendant in giving evi- 
dence in behalf of the plaintiff were permitted to testify, 
over the objection of defendant, that it was likewise the 
custom and practice of defendant’s employees generally, 
when present, to assist each other in every way possible, 
particularly in the way of promoting traffic in the move- 
ment of trains, irrespective of whether they were of the 
same crew, or in the same department of service. The 
defendant objected to the admission of such testimony 
without first requiring the plaintiff to show, if she could, 
that the defendant had knowledge of such custom. If the 
rule itself did not furnish a sufficient basis for a finding 
of defendant’s liability, providing the deceased was right- 
fully within its provisons, then it might have been held 
error for the court to have received evidence of a custom 
of employees without first showing that the defendant had 
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knowledge of the same, and in some manner expressly or 
impliedly sanctioned it. But if the rule itself, with the 
record stripped of all evidence of custom, is sufficient for 
the purpose stated, which we think it is, then the receipt 
of evidence that it was the custom or practice of em- 
ployees to observe the rule by complying with its pro- 
visions, which is manifestly all the evidence amounts to, 
would at most be error without prejudice. So that the 
only question still is: Was the deceased justified in such 
a measure in doing what he did and being where he was, 
when the accident occurred, as to render the defendant 
liable for his death? ; 
Donald Snyder, one of Conductor Sweat’s brakemen, 
was the only eye-witness to the accident, present at the 
trial and testifying. Snyder and Conductor Sweat were 
together on the east side of the track as the north-bound 
train containing the “bad-order’” car pulled in on its 
_ track, and both, attracted by the chain coupling, walked 
up to where the car had come to a stop, and. Snyder, be- 
ing present, saw all that transpired respecting the acci- 
dent. He testified, in substance: Gale (the conductor 
hauling the “bad-order’’ car) stepped between the cars 
first, and Sweat immediately afterward ; the draw-bar was 
out on the south end; the coal car was fastened to the 
lumber car with a chain; was not very tight; the pin-lifter 
had been broken off and was hanging down almost to the 
ground; saw Gale take hold of pin-lifter and give it a 
jerk, but didn’t budge it, then Sweat took hold on east 
side and tore it off and handed it to Gale, who threw it on 
the car; first thing I heard Gale say was about taking up 
a link in the chain, he said he figured on taking up a link 
in the chain; from place Gale stood he could not pick up 
pin-lifter; Sweat was the only man from where he was 
standing; I was going in there to help, but Sweat beat me 
to it; at time of crash Sweat did not have his hands on 
anything, he was just turning his body a little; it was 
about one minute and a half from the time the train 
stopped until it backed up and the accident happened, 
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and Sweat had ot been between the cars but about half. a 
minute before he was killed. 

Owen E. Dugan, in the service of the railroad company 
for 25 years, part of the time as yardman, testified that 
there is danger in having a loose pin-lifter in a train; it 
is barely possible that the pin-lifter would have got under 
the wheels of the hind car and put it off the track. | 

One Koske, a brakeman on Conductor Gale’s train, be- 
ing unable to attend the trial, an affidavit of the defend- 
ant’s counsel declaring what Koske would testify to, were 
he present in court, was admitted in evidence. It was 
admitted that Koske would testify that, upon the arrival 
of their train, he and Conductor Gale got off their way- 
car with the necessary tools for the purpose of packing a 
hot box on a car forward from the “bad-order” car; that 
he, Koske, was just opposite the opening between the cars 
where Gale and Sweat were killed when the engineer 
gave three short whistles of the engine, signifying the 
intention to back the train, which Koske distinctly heard; 
that neither Gale nor Sweat were between said cars for 
any purpose in connection with repairs to said coupling, 
but only happened: to see each other on opposite sides and 
came into the opening for the sole purpose of holding 
friendly conversation; that the “bad-order’ car was 
properly chained up and required no repairs; that Koske 
was in position to hear the conversation between Gale 
and Sweat as they stood between the cars, and that same 
did not pertain to any repairs to draw-bars or other parts 
of the train, and that Gale did not say to Koske that they 
would take up a link in the chain coupling, or make any 
other remark to indicate intentions to make any repairs 
to said “bad-order” car. 

Witness Snyder, whose testimony respecting the acci- 
dent is above related, testified in rebuttal that, when the 
collision occurred, Koske was not at the opening between 
said cars, but was half a car length forward of the 
chained- car, and that, when collision occurred, “I hol- 
lowed to him to pull the air, and he pulled the air on the 
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car ahead of this car of coal,” and that he promptly did 
so, which, if true, indicated that he must have been at or 
near the forward car brake when the order was given. 

The above comprises the substance of all the testimony 
relating to the immediate scene of the accident. At the 
close of the trial the court, after stating certain uncon- 
troverted facts, instructed the jury as follows: 

“On this state of facts only two questions arise in this 
case: Tirst, was the deceased, Norman Edward Sweat, 
injured and did he die as the result of said injuries while 
he was an employee of the defendant and while discharg- 
ing a duty which he owed to the defendant? If the 
plaintiff has established by a preponderance of the evi- 
dence that he was injured and died as the result of the in- 
juries by reason and on account of the violation of the 
safety appliance act, and that at the time he was injured 
he was engag:d in a duty which he owed to the defendant 
-as"an employee of defendant, then the only question re- 
maining is the amount of damages. Now, if you shall 
find from the evidence that the deceased was a mere vol- 
unteer or licensee, as claimed by defendant, and that it 
was not his duty to be between the defective car and the 
lumber car, then there could be no recovery in this case. 
Whether he was actually engaged in the discharge of his 
duty as an employee of defendant at the time he was in- 
jured is a question for this jury to determine upon the 
evidence, and on this question the plaintiff must estab- 
lish by a preponderance, which means the greater weight, - 
of the evidence, that at the time Norman Edward Sweat 
was injured he was an employee of the defendant and as 
such employee was engaged in the proper discharge of 
his duties to defendant. If that has been proved by a 
preponderance of the evidence and to your satisfaction, 
then the only question left for you to consider is the 
amount of damage. If, however, the plaintiff has failed 
to establish by a preponderance of the evidence that the 
deceased, Norman Edward ‘Sweat, was an employee of 
defendant, engaged in the proper discharge of liis duties 
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toward defendant, but was a mere volunteer or licensee, 
then your verdict should be for the defendant. If the 
evidence be evenly balanced on that question, it will be 
your duty to find for the defendant. But if it be shown 
by a preponderance of the evidence that deceased was 
such employee, and that in the discharge of his duty as 
such employee he was injured and killed on account of the 
defective condition of this ‘bad-order’ car, then you should 
find for the plaintiff and award such damages as will 
compensate his widow and children for the loss sus- 
tained.” 

As before stated, the jury returned a verdict for the 
plaintiff. Was the instruction given by the court and 
above quoted a correct statement of the issue to be de- 
termined, and was a verdict for the plaintiff sustained by 
the evidence? We think the issue submitted to the jury 
by the above instruction is a correct statement of the law 
and the facts, and that a verdict for the plaintiff is sus- 
tained by the evidence. 

The defendant insists that Sweat in going between the 
cars, Whether for the purpose of inspecting or readjusting 
the coupling, or otherwise, was a mere volunteer, and for 
that reason no recovery can be had. We do not see how 
it is possible to so hold in face of the rule promulgated 
ly the defendant hereinbefore referred to, prescribing the 
duties of employees in such cases. It is no answer to the 
apparent willingness of the deceased to assist, if assist- 
- ance was needed, that he had not been invited to do so, or 
that the crew of the train containing the “bad-order” car 
was able to take care of their own trouble. The rule does 
not require an employee before he shall assist or offer to 
assist, where apparently assistance may be needed, to de- 
cline such service until he shall be specially invited, or 
uniess he shall have first determined that no one who 
perhaps stands in a closer relationship to the service to be 
performed is available. Such an attitude on the part of 
an employee would be a violation of both the letter and 
the spirit of the rule, and would result in an utter 
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demoralization of the object and purpose intended to be | 
attained thereby. The deceased, in the discharge of his 
duty to the defendant under the rule, was justified in 
offering to assist, as he did, in the inspection and read- 
justment of the defective coupler, and we are bound to 
presume, in the absence of evidence to the contrary, that 
what he did in that regard he did in good faith and in 
observance of a duty required of him by his master; and 
to penalize him because of his faithfulness in this respect 
would be both unwarranted and unjust. 

In this connection what the supreme court of the 
United States said in Spokane & I. FE. R. Co. v. Campbell, 
241 U. S. 497, 508, is applicable here: 

“It is most earnestly insisted that the findings estab- 
lish that Campbell was not in the course of his employ- 
ment when he was injured, and consequently that judg- 
ment could not properly be entered in his favor upon the 
cause of action established by the general verdict. This 
invokes the doctrine that, where an employee voluntarily 
and withont necessity growing out of his work abandons 
the employment and steps entirely aside from the line of 
his duty, he suspends the relation of employer and em- 
ployee and puts himself in the attitude of a stranger or a 
licensee. The cases cited are those where an employee 
intentionally has gone outside of the scope of his employ- 
ment or departed from the place of duty. The present 
case is not of that character; for ‘Campbell, as the jury 
might and presumably did find, had no thought of step- 
ping aside from the line of his duty. From the fact that 
he disregarded and in effect violated the order as actually 
communicated to him, it of course does not necessarily 
follow that he did this wilfully. The jury was not bound 
to presume—it would hardly be reasonable to presume— 
that he deliberately and intentionally ran his train out 
upon a single track on which he knew an incoming train 
with superior rights was then due. However plain his 
mistake, the jury reasonably might find it to be no more 
than a mistake attributable to mental aberration, or in- 
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attention, or failure for some other reason to apprehend 
or comprehend the order communicated to him. In its 
legal effect this was nothing more than negligence on his 
part, and not a departure from the course of his em- 
ployment.” 

The court then speaks of some of the startling conse- 
quences that would ensue if held otherwise, and closes by 
saying: “The unsoundness of the contention is so ap- 
parent that further discussion is unnecessary.” 

We have examined the several cases cited by the de- 
fendant in support of its view of the present case, but, 
excepting three to be referred to presently, none of them, 
in so far as we have been able to discover, involves in any 
way the federal safety appliance act, nor were the courts 
deciding them confronted with a rule of the defendant 
company prescribing the duties and obligations of em- 
ployees as in the case at bar, and are otherwise so dis- 
similar to the instant case as to be regarded without ap- 
plication. Nor do we believe that the application of any 
of the three cases referred to is sufficient to justify an 
extended review of the same, particularly in view of the 
disposition we feel compelled to make of this case on an- 
other point. 

The case of St. Louis & 8S. F. R. Co. v. Condriy: 238 U. 
S. 243, the one, perhaps, most relied upon by defendant, 
involved a consideration of the safety appliance act, but 
was not affected by a rule of the defendant prescribing 
the duties of employees, etc., as in the case at bar. We 
think but a casual examination of this case will readily 
show that it can in no way affect the ruling required to be 
made in the instant case, particularly when read in con- 
nection with the later case of Louisville & N. R. Co. v. 
Layton, 243 U.S. 617. The same may be said of the case 
of Dodge v. Great W. R. Co., 164 Ia. 627, wherein the 
plaintiff sought to invoke the provisions of the safety 
appliance act, but without success. The case of Byram 
v. Illinois C. R. Co., 172 Ta. 631, did not involve the safety 
appliance act, but in the effort to save himself from the 
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charge of being a mere volunteer plaintiff sought to in- 
voke a rule of the defendant company which, however, 
plainly appeared to have no application to the act plain- 
tiff was engaged in performing when the accident hap- 
pened. We are convinced that the ruling in the case at 
bay conflicts in no way with any principle of law de- 
cided in any of the cases above cited. 

We are likewise of the opinion that upon the facts dis- 
closed by the evidence in the present case the defendant is 
liable for the death of deceased. This disposes of the vari- 
ous other assignments of error relating to instructions 
given and instructions refused, pertaining to this phase 
of the case. 

The remaining principal assignments of error are: (1) 
That defendant did not have a fair trial in the lower 
court; that the whole trial was one of emotion and not a 
fair and just consideration of the rights of the parties; 
that there was a stage setting cunningly indulged in by 
the friends of the plaintiff and her deceased husband in 
the interests of plaintiff and to the disadvantage and 
prejudice of the defendant, which the defendant was 
powerless to overcome, all of which culminated in the 
excessive verdict of $55,000, reduced by the court to 
$40,000; (2) that the verdict, even as reduced, is grossly 
excessive; (3) that the court erred in not instructing the 
jury that if they found for the plaintiff they should reduce 
to its present worth the financial loss which the evidence 
showed the plaintiff, suing for herself and next of kin, 
had sustained, and return a verdict for that sum only. 

We think the defendant is entirely right on the last 
two assignments and has much just reason for complaint 
under the first one, and for all of which we think a new 
trial must be granted. The aforesaid assignments being 
so related to each other as they are, may be considered 
together. We have carefully examined the record, which 
discloses an account of things complained of occurring at 
the trial, of an unusual nature, for.the most of which 
the trial court can scarcely be held responsible, but 
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-which must be well known to counsel, as the same are 
specified in defendant’s brief, and we feel compelled to 
say that there is in it much that merits disapproval— 
things which ought to have been avoided in common fair- 
ness to the defendant, but which indulged in could have 
but one effect, that of unjustly prejudicing the defendant 
and precluding it from a fair and even chance with plain- 
tiff before the jury. In the belief, however, that they, or 
similar incidents, will not occur upon a retrial of the 
case, we do not stop to particularize further in this 
respect. 

As before stated, we think the verdict, even as rendered, 
is grossly excessive, and its excess is to be accounted for 
largely, if not entirely, in what we believe was the court’s 
error in refusing to instruct the jury that it was their 
duty to reduce the ascertained proceeds of the probable 
future earnings of deceased to their present worth and 
include in their verdict that sum only. The defendant 
tendered an instruction of that import, but the same was 
refused by the court, and it gave no instruction on the 
subject. That the defendant was entitled to such an in- 
struction, and that, if tendered, it was the duty of the 
court to give it, is, we think, borne out by all of the fed- 
eral authorities on the subject, authorities which are con- 
. trolling upon the state courts on the measure of damages 
in actions based upon the federal employers’ liability act 
and federal safety appliance act, as was the action in the 
case at bar. See Chesapeake & O. R. Co. v. Kelly, 241 U. 
S. 485; Chesapeake & O. R. Co. v. Gainey, 241 U.S. 494. 
Jn both of these cases the Kentucky court of appeals was 
reversed, and for the sole reason that the state court re- 
jected the present worth theory and approved the verdict 
of the jury on which a judgment was entered represent- 
ing the whole bulk sum of future earnings as payable 
at once. See, also, Lowisville d N. R. Co. v. Holloway, 
246 U. 8. 525; Vicksburg & M. R. Co. v. Putnam, 118 U. 
S. 545; Pierce v. Tennessee Coal, Iron & R.-Co., 173 U. 
8. L. 
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The plaintiff insists that when the court instructed the 
jury that they can award such damages only as will 
“compensate” the plaintiff for the loss sustained, as the 
court did in the case at bar, the jury’s verdict must be 
presumed to be their estimate of what the actual and true 
compensation is, valued at its present worth. That is 
virtually what the Kentucky court of appeals said in 
justification of its approval of a bulk verdict. But the 
supreme court of the United States said “the theory is 
erroneous,” and reversed the state court. The instruc- 
tions of courts in such cases almost invariably contain 
the direction to the jury, in one form or another, as did 
the courts in the Kentucky cases above referred to, that 
it is their. duty to award such a sum only as will fully 
and fairly “compensate” the dependents. But we think 
neither court nor lawyers, much less a jury, understand 
from such instruction that only a sum equivalent to the 
present value of the aggregate of future earnings is to be 
awarded. That this is the correct rule, and that any 
other would be unwarranted, may be illustrated by the 
verdict in the present case as demonstrated in defendant’s © 
brief, namely: If the $40,000, the amount of the judg- 
ment rendered in this case, were turned over in bulk to 
the dependents herein, by placing the same at 6 per cent. 
simple interest, it would yield to the dependents annually 
a sum equal to $360 more than they ever received from 
the deceased in his lifetime, and yet at the end of all their 
lives they would still have the $40,000 intact. This is 
more than the law affords. ‘As we said before, the law in 
such cases pretty definitely defines and limits the ele- 
ments of damage to be considered, and, except in rare 
eases, those damages are capable of being computed 
with almost mathematical certainty. This is not a case 
where the bars may be let down and the jury allowed to 
scamper into the field of wild speculation and return a 
verdict in any sum that may suit their fancy. The plain- 
tiff sued for $100,000, and her counsel told the jury he 
“wanted the largest verdict ever returned in Dawes 
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county.” The jury not only granted his request, but 
went several better, and, apparently believing there was 
no limit, returned a verdict for.a sum greater by $15,000 
than the court, and even counsel himself, believed: plaintiff 
was entitled to receive. 

Except for the somewhat unusual element of damages 
injected in the case, alleged to result from being de- 
prived of a few simple ordinary domestic services the de- 
ceased may have been accustomed to perform in and about 
the home, an element which when measured in money 
value, as it must needs be, is always of a most doubtful 
4nd uncertain nature at best, except, we say, for this 
element alone, the evidence furnishes a basis from which 
the damages to be awarded cau be ascertained’ to almost 
a mathematical certainty. Applying the formula for ob- 
taining the present worth on the basis of the annuity 
tables prescribed in the Nebraska statute, which has been 
the method followed in this state for a great many 
years, and assuming, as the evidence shows, that deceased 
earned $200 a month, which is probably the apex of war- 
- time wages, and that his personal expenses did not exceed 
$30 a month, so that he contributed to his family $170 a 
month, or $2,040 a year, and assuming, further, that he 
would have continued doing so throughout his whole 30 
years’ expectancy of life, the present worth of the entire 
proceeds on the ordinary 6 per cent. basis would be ex- 
actly a fraction less than $21,857.15. 

We do not wish to be understood as saying that this is 
the exact sum, no more nor no less, which should be 
awarded for future earnings. It depends on the rate of 
interest at which the proceeds should be computed, and 
perhaps whether or not the interest should be computed 
on the system of annual rests, but what we do mean to say 
is that this is the principle on which the award for 
future earnings should be made, and, approximately 
speaking, the above sum cannot be far from the just 
amount to be awarded in this case. 

“If, perchance, plaintiff should claim, that we have a 
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right to assume that the jury found that the deceased 
would have outlived his expectancy and thereby increase 
the aggregate earnings proportionately, the answer is 
that there is no justification for such claim. For the 
jury to have done so, with 30 years intervening between 
decedent’s death and the end of his expectancy, would be 
the purest speculation. Too many things are likely to 
intervene to shorten life, and few, if any, to lengthen it 
during so long a time. If it were a case where the de- 
ceased had already approached the end: of his expectancy, 
and immediately before his death he was shown to be a 
person of sound and vigorous physical and mental health, 
there might be some justification for one to conclude that 
such person would outlive his expectancy a few years, 
but in our opinion no such theory can be indulged in 
where the time intervening between the death of one and 
the end of his life expectancy is so great as that existing 
in the present case. 

Aside, then, from that which might properly be allowed 
for the loss of simple, domestic services before referred 
to, of the money value of which no evidence was offered, 
it is difficult to see how the judgment could be greater 
than the amount above indicated. While the domestic 
services referred to may be invaluable, estimated from a 
standpoint of sentiment and parental association, meas- 
ured by a money value, as they must be, they cannot be 
more than inconsiderable under the evidence in the case. 
So that even allowing a most liberal sum for this item 
would still leave the judgment rendered: grossly excessive. 

We regret that it seems necessary to order a new trial 
of the case, and were it not for this item of domestic 
services above mentioned, the court could readily adjust 
the amount to be awarded with exact justice to both par- 
ties, but, because of this and the errors pointed out in the 
record, the judgment must be reversed and a new trial 
ordered. 

REVERSED. 
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PANY, APPELLANT. 
Firep Octoser 14, 1921. No. 21692. 


Insurance: AccIDENT PoLicy: Construcrion. The several provi- 
sions contained in an accident insurance policy will be given a 
practical and rational construction, one consistent with reason 
and common fairness, and with a view to avoiding, rather than 
enforcing, a forfeiture, if the terms of the instrument will fairly 
and justly permit it. 


Where the language of a special pro- 
vision in an accident insurance policy is susceptible of but one 
construction, and that construction inevitably leads to an un- 
reasonable or absurd result and substantially defeats the object 
and purpose of the entire contract, such provision will be re- 
jected as inoperative, and, ignoring the same, the court will look 
to the whole instrument and gather therefrom the manifest in- 
tention and purpose of the parties and adjudicate accordingly. 


: ToraLt Disanriiry. Where one insured under an 
accident policy received an injury to his hip through accident, 
from which he suffered severe pain and lameness for the first 
three days thereafter, when a two weeks’ respite from any con- 
scious ill effects from the injury intervened, during which time 
the insured attended to the most, if not all, of his professional 
duties as a surgeon, but at the end of which time pain and lame- 
ness reoccurred and continued with increasing severity for a 
period of about 2%4 months, during which time the insured per- 
formed some of his professional labors, but under more or less 
stress of pain and discomfort, being compelled to have his as- 
sistants do many things in the course of operations upon pa- 
tients that always before he had been accustomed to do himself, 
and at the end of which 24% months the insured retired entirely 
from any attempt in the performance of any and every duty be- 
cause of pain and suffering from the injury, and continued to 
suffer with increased severity until three months later, when he 
died of sarcoma, a malignant disease, involving the hip joint, 
which the evidence conclusively shows was the direct and imme- 
diate result of the accident sustained six months previous, the 
injured held “to be totally and continuously unable to transact 
all business duties from date of accident,’ as this language, 
properly construed, is employed in the policy. 


AtTToRNEY’s Frees. The sum allowed plaintiff as attorney’s 
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fees by the lower court considered, and same reduced to an 
amount equal to 10 per cent. of the judgment recovered, exclusive 
of costs, and without interest. 


APPEAL from the district court for Dodge county: 
Freperick W. Burron, JupGe. Affirmed as modified. 


Montgomery, Hall & Young, for appellant. 
Courtright, Sidner, Lee & Jones; contra. 


Heard before Morrissgy, ‘C.J., Rose and FLANSBURG, 
JJ., Dickson and Troup, District Judges. 


Troup, District Judge. 

This is a suit by the beneficiary upon an accident insur- 
ance policy indemnifying the insured against loss from 
disability resulting from an accident, including loss of. 
life, hospital and surgical expenses. The insured sus- 
tained an accident, and, it is alleged by the plaintiff, died 
as a direct result thereof. 

The following brief history of the accident and events 
following may be considered established by the evidence: 
At about noon on a day between the 1st and the 5th of 
March, 1919 (no witness being able to give the exact 
date), Doctor Rathbun, the deceased, then a practicing 
physician and surgeon in the city of Fremont, Nebraska, 
being alone in his automobile, drove up in front of the 
Fremont Hospital. Upon alighting from the footboard 
of his car, either from a misstep or by slipping upon the 
ice on the pavement, he was caused to fall, striking his 
right hip either upon the pavement in the street or the 
curb close by. For a moment he lay where he had fallen, 
then arose and, slightly limping, entered the hospital. 
For the next two or three days he suffered severe pain in 
his right hip; the pain then subsided, and for a period of 
two weeks it was such that he gave it little or no atten- 
tion. At the end of two weeks the pain and lameness 
returned, causing much inconvenience when moving from 
a sitting to a standing posture. This was followed by 
pains in the rectum on the right side of the pelvis. From 
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that time on he continued to suffer increasing pain and 
lameness, submitting himself to a rectal examination, 
both by Fremont and Omaha surgeons, but without a dis- 
covery of the trouble, and, growing worse, he retired to 
his bed for two weeks, at which time another examination 
was made and revealed a tender swelling or mass in the 
region of the hip, which gave the patient much pain. In 
company with another physician he went to Mayo 
Brothers and submitted himself to examination and treat- 
ment, but returned unimproved, and soon thereafter be- 
came decidedly worse. Upon another examination by 
local surgeons the tender mass before mentioned had in- 
creased four or five times in size and was extremely ten- 
der. The patient was then taken to Doctors Oxnard and 
Percy, of Chicago, and was again operated upon, this time 
by an entrance into the abdominal cavity and down deep 
into the hip, where was readily located this tender mass, 
pronounced malignant in nature; removing this and 
properly preparing the parts, radium was applied by a 
1adium specialist. At the end of two weeks the patient 
returned to Omaha, where he underwent further X-ray 
treatment, and after spending a week at his home in Fre- 
mont he returned to Omaha and the Clarkson Hospital, 
where he lingered until his death, September 5, 1919. A 
post-mortem examination made by Doctor Johnson, of the 
University of Nebraska, and witnessed by some of the 
leading surgeons of Omaha, revealed malignant growths 
along the sinus, a complete disintegration and destruc- 
tion of the bony floor or bottom of the articular cavity ‘of 
the head and neck of the hip bone, and other like condi- 
tions of malignant disease, which all the physicians and 
surgeons present pronounced sarcoma; the same being the 
direct result of the injury to his hip received by his fall 
in March, 1919. 

These facts, aniong others, are in substance set forth in 
plaintiff’s petition, wherein it is further alleged that the 
deceased was totally and continuously unable to transact 
all business duties of his profession from the date of the 
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accident until his death, although for a time he under- 
took to do, and occasionally did, some surgical work until 
the month of June, 1919; that plaintiff made proper 
proofs of death of the insured and the cause thereof, and 
dcmanded payment of all disability claimed by the plain- 
tiff, amounting to $8,242.90, composed of the following 
items alleged to be due and payable under the various 
provisions of the policy: Hospital expense, $125; disabil- 
ity from March 1 to September 5 at $25 a week, $617.90; 
and for loss of life, $7,500; totaling $8,242.90, together 
with a reasonable attorney’s fee. 

The defendant, in its answer, admits the issuance of the 
policy to deceased, notice of the death of the insured 
occurring on September 5 5, 1919, from sarcoma, but denies 
all other allegations in plaintiff's petition and any and all 
liability under the policy. 

By agreement of parties the case was tried to the court 
without a jury. The only testimony at the trial was that 
adduced on behalf of the plaintiff. The defendant cross- 
examined plaintiff’s witnesses, but otherwise offered no 
evidence. Upon submission of the case the court found 
for the plaintiff for the full amount prayed for, with in- 
terest and costs, together with an attorney’s fee, with in- 
terest thereon, and rendered judgment accordingly. The 
defendant appeals. 

Several errors are relied upon by the defendant for 
either the reversal or modification of the judgment of the 
court below, and, first, because it is established by the 
evidence that the insured died of sarcoma, a disease, 
which was the direct result of the bodily injury sus- 
tained by the fall of the deceased in March, 1919, and 
that under special provision A of the policy no recovery 
for death or disability can be had in such case. Special 
provision A, in so far as it applies to the instant case, is 
as follows: 

“This policy does not cover * * * loss resulting 
‘from bodily injury caused or contributed to, es or 
indirectly, by disease, or -vice versa.” 


22 NEBRASKA REPORTS. [Vox. 107 


Rathbun v. Globe Indemnity Co. 


The “vice versa” provision, as interpreted by the de- 
fendant company, and we presume correctly, is as follows: 

“This policy does not cover * * * loss resulting 
from disease caused or contributed to, directly or indi- 
rectly, by bodily injury.” 

It is urgently insisted by the defendant that the evi- 
dence establishes all that is claimed for it, as above 
stated, that the language of the above quoted provisions of 
the policy is perfectly plain and unambiguous, and must 
be held to mean exactly what they say, and that, if so con- 
strued, plaintiff cannot recover for the disability or death 
of the insured. We must agree with the defendant that 
the evidence conclusively shows that the insured died of 
sarcoma, a disease, and that the disease from which he 
died was the direct result of the bodily injury sustained 
from the accident occurring to him in March; but we are 
not able to agree that the provisions of the policy above 
quoted forbid a recovery for the disability and death of 
the insured in this instance. We will, however, cor- 
dially agree with counsel for defendant in their argument 
that, in approaching the construction of an insurance 
policy, the court should have in mind the same general 
principles which obtain in the construction of any other 
contract, in so far as that the language employed should 
be given its plain, natural and ordinary meaning, and not 
be twisted into an unnatural or exceptional meaning 
merely to avoid a forfeiture, and that, when such con- 
struction is demanded by the plain and unequivocal terms 
of the instrument, the courts, of course, should have the 
moral courage to so construe it, regardless of the conse- 
quences. But this rule, of course, presupposes the non- 
existence of two very important factors in the equation: 
First, that such construction will not end in an unreason- 
able or absurd result; and, second, that it will not defeat 
the manifest intention of the parties and the very object 
and purpose they had in entering into the contract at all. 
If the construction indicated will inevitably lead: to either 
one or both of the results above’stated, then such construc- 


VoL. 107] SEPTEMBER TERM, 1921. 23 


Rathbun v. Globe Indemnity Co. 


tion will be avoided, and, if the provision to be construed 
will admit of no other construction than the one leading 
to and ending in such result, the provision itself will be 
rejected as inoperative, and, ignoring the special pro- 
vision, the court will look to the whole instrument, and, 
if possible, in justice to all parties concerned, gather 
therefrom the real and evident intention and purpose of 
the parties in respect to the particular question involved, 
and thus enforce or decline to enforce the contract ac- 
cordingly. This much would seem to result from the 
very necessities of the situation. See on this subject 13 
C. J. 521, secs. 482-486, and cases cited, L’Hngle v. 
Scottish Union & Nat. Fire Ins. Co., 48 Fla. 82, Merrill v. 
Bell, 14 Miss. 730, and Stocklow v. Turner,7 J. J. Marsh. 
{Ky.) *192. 

Let us consider the effect of this “vice versa” provision 
in the light of the evidence in the case before us. One of 
the medical witnesses testifying for plaintiff defined the 
term “disease” as “any abnormality of the body result- 
ing in a disturbance of the function or functions of the 
particular part affected; any general disturbance of the 
general functions of the body; a cut finger would be a 
disease.” While it seems to the writer that the definition 
thus given is somewhat extreme and almost too compre- 
hensive in its scope, yet the defendant has not seen fit to 
controvert it, nor are we prepared now to say that it 
is not sustained, in a substantial measure, by the standard 
medical authorities and leading lexicographers, as well 
as by decisions of some of the courts. See Mutual Life 
Ins. Co. v. Stimpson, 88 Tex. 338. 

Assuming, then, that the definition as above given is 
acceptable to the defendant and applicable to the term 
in question, as used in its policy, then, except accidents 
which result in instant, or almost instant, death, we can 
scarcely conceive of a case arising where the insured sus- 
tained a bodily injury by accident in which the insurer 
would not be absolutely exempt from liability for dis- 
ability or death by virtue of the so-called “vice versa” 
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clause of the policy above quoted, under the interpretation 
insisted upon by the defendant company. We think it is 
fair to say that the numbcr of persons insured who sns- 
tain an accident resulting in instant, or almost instant, 
death, as compared with the number insured who sustain 
bodily injury by accident resulting in disease, in one form 
or another, more or less prolonged, and yet directly trace- 
able to the accident and in consequence of which dis- 
ability, and perhaps death, follows, is certainly not 
greater than a ratio of 1 to 10; so that for every 1, 10 or 
100 who would be entitled to recover under defendant’s 
policy, there would be 9, 90 and 900 who could not re 
cover a dollar for either. disability or death because of 
this special provision referred to. 

It seems to us that a theory which inevitably leads to 
such damaging results to the insured as would this is so 
wnreasonable, absurd and destructive of the very object 
and purpose of the contract, as well as the manifest in- 
tention, or at least the supposed manifest intention and 
‘understanding of the parties who entered into it, that 
such a construction cannot be allowed; and, if the lan- 
guage of the provision is susceptible of no other construc- 
tion, then that the provision itself cannot stand. We are 
of the opinion that in this instance there is no alternative, 
and that the clause in the defendant’s policy known as the 
“vice versw’ clause is inoperative and of no effect. But, 
taking another view of it, we think it must be conceded 
that all the authorities hold that a loss resulting from 
disease which is the direct and immediate result of a 
bodily injury sustained through accident is precisely the 
same as a loss resulting from the bodily injury itself. So, 
then, this provision will be precisely the same as though 
it read: “This policy does not cover * * * loss re- 
sulting from bodily injury caused or contributed to, di- 
rectly or indirectly, by bodily injury’—which of course is 
a palpable absurdity. 

If this disposition of the provision in question is the 
inevitable result of a just consideration of the same, the 
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defendant company has less reason to complain from the - 
fact that it did not express in words in its policy the 
interpretation it expected to place upon the words “vice 
versa.’ This much at least the company should have 
done in fairness to the assured, so that he might at least 
have had the opportunity to read its interpretation as ex- 
' pressed in exact words, and thus act with knowledge in 
that regard. This the company did not do, but at best 
left it to conjecture, so far as the assured is concerned, 
as to what interpretation should be given to this phrase. 
So that, even in this view, the insured would be justified 
in believing that no interpretation would be given this 
phrase that would, except by a rave chance, wholly defeat 
the sole purpose and object of the contract. 

But, as before stated, eliminating the provision in ques- 
tion does not necessarily affect the validity and opera- 
tion of the contract as a whole, but the whole instrument 
may be examined to determine, if possible, the real inten- 
tion of the parties to the contract and the object and pur- 
pose they had in entering into it. Such an examination 
of the policy introduced in evidence readily discloses 
ample provisions whereby the defendant company under- 
takes to indemnify the insured against loss caused by 
bodily injury sustained through accidental means, in- 
eluding loss of life, and inasmuch as the defendant 
frankly admits that the evidence conclusively shows that 
the insured died from sarcoma, a malignant disease, 
which..disease was the direct and immediate result of a 
bodily injury sustained by the insured through the acci- 
dent alleged, this is all that is necessary to establish the 
defendant’s liability, so far as the point now under con- 
sideration is concerned. 

In this view of the case, -it becomes unnecessary to in- 
quire what facts and circumstances are necessary to exist 
in-order that the disease of which the insured died will 
be held: to be the result of a bodily injury sustained 
through accident. If authorities upon that point were 
necessary, they may be found. in Ward v. Mtna Life Ins. 
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Co., 82 Neb. 506, and Delaney v. Modern Accident Club, 
121 Ia. 528, and cases therein cited. 

The second assignment of error is that the court erred 
in allowing the item of $7,500 for the death of the in- 
sured, because claimant may not recover therefor for the 
reason that death did not occur within 90 days from date 
of accident. The provision of the policy sought to be in- 
voked reads: , 

“Section 1 (a). If such injury, within 90 days from 
date of accident, irrespective of disability, causes the in- 
sured to sustain a loss enumerated in this section, the 
company will pay the sum specified for such loss as 
follows: For loss of life, $7,500.” 

The plaintiff, however, disclaims any attempt to recover 
under the above provision, admitting that the insured did 
not die within 90 days from date of accident, but relies 
wholly upon subdivision (d) of the same section, which 
reads as follows: 

“(d) If such injury, from date of accident, causes the 
insured to be totally and continuously unable to transact 
all business duties and, during the period of such disabil- 
ity and within 208 weeks, results in a loss enumerated 
in this section, the company will pay the sum specified for 
such loss and in addition, until the loss occurs, indemnity 
at the rate per week of $25.” 

We are of the opinion that if claimant shows herself 
entitled to recover under subdivision (d), if that sub- 
division stood alone, then she may recover under said 
subdivision, notwithstanding more than 90 days had 
elapsed from the date of accident to the date of death, the 
limitation in subdivision (a), for the reason that sub- 
‘division (d) imposes new and additional conditions prece- 
dent to a recovery not contained in subdivision (a). 
Passing over the defendant’s second assignment, we come 
then to the consideration of subdivision (d), as above 
quoted, which is involved in the defendant’s third assign- 
ment of. error. 

The defendant claims the court erred in holding that 
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the insured was totally and continuously unable to per- 
form all of his business duties from date of accident, 
about March 1, 1919, until his death, September 5 of the 
' game year, and that it is impossible to correctly so hold 
under the uncontradicted evidence in the case. 

A proper solution of the controversy on this point, 
therefore, must depend upon determining, under the facts 
and circumstances disclosed by the evidence, when one 
insured sustaining an injury through accident may be said 
to be rendered “totally and continuously unable to per- 
form all of his business duties from date of accident.” 
The evidence upon this point shows that, prior to the 
injury in question, Doctor Rathbun had enjoyed excellent 
physical and mental health and was unusually active and 
industrious in the practice of his profession of surgery 3 
that for the first few days following the injury he suffered 
much pain, but at the end of which time the pain sub- 
sided for the space of about two weeks, the doctor, in the 
meantime, continuing the practice of his profession as be- 
fore, performing various operations coming to him, both 
of major and minor character, in the city, as also in sur- 
rounding towns and country, but at the end of that time, 
upon the pain and lameness returning, the doctor, al- 
though endeavoring to continue much of his work, was 
compelled to do so under more ov less stress and discom- 
fort by reason of his injured hip, and as his pain and dis- 
commfiture increased his professional labors gradually de- 
creased until the month of June, 1919, when he left his 
office and never returned, and from which time he grew 
worse untilzhis death, September 5 of the same year. 

Of course, this provision of the contract, as all other 
parts thereof, must be given a practical and rational con- 
struction—one consistent with reason and common fair- 
ness, and with a view to avoiding a forfeiture, rather than 
cuforcing one, if the térms of the instrument will fairly 
and justly permit it. 

It appears from the evidence that after the first three 
days of severe pains there was an intermission of about 
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two weeks in which the doctor suffered but little or no 
inconvenience from the injury, and during which time 
he was able to, and did, perform his professional duties 
much the same as before the accident, but at the end of 
which time the pains and lameness returned and increased 
in severity to the end. Passing for the present the two 
weeks intermission, and coming to the time when pain 
and lameness reoccurred, the detailed evidence of Doctor 
-Buchanan, who was with him every day after the 22d of 
March, and who, with one Doctor Painter, was closely 
associated with Doctor Rathbun, shows that whatever 
professional duties Doctor Rathbun undertook from that 
time on he did with difficulty and much discomfort to 
himself; he would sit while in the performance of some 
part of an operation, a thing he was never known to do 
before; he would ask his associates to do many things 
in and about the operation that always before he was 
accustomed to do himself, at which time he would “go 
off and sit down or lie down,” also a thing he had never 
been known to do before; and that, in the opinion of 
Doctor Buchanan, Doctor Rathbun, during this period, 
was not in a fit condition, either physically or mentally, 
to perform a surgical operation, notwithstanding the 
operations performed during that period for the most 
part proved successful. 

Now, shall it be said that because Doctor Rathbun per- 
formed some professional duties after his injury, under 
the stressful conditions it is shown he did perform them, 
and which conditions continued to increase until they 
culminated in his death, a recovery for his death shall be 
wholly defeated by this “total disability” clause in the 
policy? We think not. As was said in the case of 
Fidelity & Casualty Co. v. Joiner, 178 S. W. (Tex. Civ. 
App.) 806: : 

“We agree it conclusively appeared, as claimed, that 
the assured after he suffered the injuries performed du- 
ties pertaining to his occupation, but we do not agree 
that his doing so established as a matter of law that he 
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was not ‘totally disabled’ within the meaning of those’ 
words as used in the policy. It not infrequently happens 
that one suffering from injuries to his person performs 
duties pertaining to his occupation which he is wholly 
unable, in the reasonable and proper sense of those words 
so used, to perform; and that, as a consequence, because 
he was unable to do same, he suffers death or an aggrava- 
tion of his injuries. In a case in which such a result fol- 
lows the performance of the duty, the performance there- 
of, instead of establishing that the assured was able to 
perform it, it seems to us, would establish the contrary. 
We think therefore that to construe the language*in the 
policy what appellant contends it means would be un- 
reasonable.” 

Surely the defendant will not contend that it is entitled 
to an absolutely literal construction of the clause in 
question, and that the performance, by the insured, of 
anything whatsoever in the line of his business, or pro- 
fessional duties, no matter how trivial, or under what 
circumstances it may have been performed, would bar a 
recovery. Such a claim would be unreasonable, yes, even 
absurd. To illustrate: Suppose Doctor Rathbun had 
been confined to his bed unable to rise therefrom because 
of severe pains and lameness he was suffering from the 
injury, yet under these conditions he might still be able 
to consult with and prescribe for patients, and even per- 
haps have dressed a wound, and that he had done so, 
would the defendant or any one say that for that reason 
he was not a subject of “total disability,” under a proper 
and reasonable construction of these words as employed in 
the policy? We think no one could contend for a thing 
so unreasonable. To do so would be equivalent to a 
claim that “the defendant would be liable in no case un- 
less, by the accident, the insured should lose his life or 
his reason.” Thayer v. Standard Life & Accident Ins. Co., 
68 N. H. 577. 

We think the evidence shows that the conditions under 
which the insured undertook to prosecute his professional 
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duties after the latter part of March were much the same 
in character as those suggested in the illustration, which 
he might have done in bed, although perhaps not so ex- 
treme. Except for the part the doctor took in actual 
operations, what he might have done in bed he undertook 
to do upon his feet and while sitting down at a time 
when under all probability he ought to have been in bed. 
Should the insured be penalized because, in total ignor- 
ance of the serious character of the injury-he had re- 
ceived, he undertook to perform, as best he could, under 
distressing conditions, some of his professional duties, 
when he might reasonably not have attempted to do any 
work at all, and thus, without question, have held the 
insurer liable for loss from disability? Upon this point 
what the appellate court of Indiana said in the case of 
American Liability Co. v. Bowman, 114 N. E. 992 (65 Ind. 
App. 109), is apt: 

“Under an accident policy providing for indemnity for 
total disability during the period that the insured was 
totally and continuously from the day of the accident dis- 
ubled and prevented from performing every duty per- 
taining to any business or occupation as a necessary re- 
sult of the injury received, an injured workman can re- 
cover for the entire period in which he was, as a matter 
of fact, totally disabled, though he returned to work for 
a short time after the accident, when he was in such a 
condition that he could perform only part of his duties 
and he might reasonably not have attempted to do any 
work, since a construction of the policy which would de- 
feat recovery because of a bona fide attempt to work 
would tend to penalize such an attempt and encourage 
fraud and imposition on the company by remaining away 
from work when able to perform it.” 

For further illustrations upon this point, as well as to 
the construction the courts have given to the words 
“every” duty and “all” business duties, and to the phrase 
“any and every” kind of business, and other similar words 
aud phrases frequently contained in accident insurance 
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policies, see Metropolitan Casualty Ins. Co. v. Cato, 113 
Miss. 283; Commonwealth Bonding & Casualty Ins. Co. v. 
Bryant, 185 'S. W. (Tex. Civ. App.) 979; Gross v. Com- 
mercial Casualty Ins. Co., 90 N. J. Law, 594; National 
Life & Accident Ins. Co. v. O’Brien’s Hara., 155 Ky. 498; 
North American Accident Ins. Co. v. Miller, 193 8. W. 
(Tex. Civ. App.) 750. 

Recurring now to the two weeks’ intermission in which 
the insured suffered but little or no pain, and conse- 
quently but little or no interruption in the prosecution of 
his ordinary professional labors, between the first three 
days of severe pain and the end of the two weeks, when 
pain and lameness returned, it is claimed by the defendant 
that this fact itself conclusively shows that the insured 
was not “continuously unable to transact all business 
Cuties from date of accident,’ and that the plaintiff is 
therefore not entitled to recover for the death loss under 
the provision above quoted. But, again, we feel com- 
pelled to hold, under the authorities above cited and 
others to be cited hereafter, that neither can this point 
be sustained. 

We think it may be said to be a matter of common 
knowledge that in a great many, perhaps in a large 
niajority of, instances in which bodily injuries are re- 
ceived, the real nature and extent of said injuries do not 
reveal themselves until a greater or less time in the 
future and after the first pains from the hurt shall have 
passed away. The injured part often lies dormant for an 
indefinite period, with but little or no consciousness of its 
existence by the person injured, although from the very 
moment of the accident, perhaps, the processes of nature 
may be busily engaged in developing what may have 
secmed to be but a slight hurt into a most serious and 
perhaps fatal injury. In such a case it cannot be said 
that the injury is not continuous and from the date of 
the accident, nor can it fairly or justly be said that the 
disability is not continuous and from date of the accident, 
because the injured party enjoys a brief respite from pain 
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and suffering, only to be endured to a greater degree 
when perverted nature again asserts itself. Occurring 
then under the circumstances stated, to hold that a brief 
respite from the conscious ill effects of an injury during 
which respite the insured was able to transact the most, if 
not all, of his ordinary business should bar recovery, 
seems to us neither reasonable nor just. It is the un- 
disputed evidence that at the end of two weeks the injury 
to the insured grew worse and worse until it culminated 
in his death five months later. All of the medical wit- 
nesses testified that the insured died of sarcoma, a malig- 
nant disease, and that the disease had its origin in the in- 
jury sustained, and that it was a gradual development 
from the date of injury to the date of death. 

In the case of Order of United Commercial Travelers v. 
Barnes, 72 Kan. 293, “immediately” was the word em- 
ployed in the policy, instead of “date of accident” in the 
case at bar. It must be admitted that the former term 
bears as strong, or even stronger, significance as to the 
time of beginning than does the latter, and yet in that 
case the court held: “The word ‘immediately’, as applied 
to the language of the indemnity contract stated in the 
first paragraph of this syllabus is not synonomous with 
‘instantly,’ ‘at once,’ and ‘without delay.’ A disability is 
immediate, within the meaning of such contracts, when 
it follows directly from accidental hurt, within such time 
as the processes of nature consume in bringing the person 
affected to a state of total incapacity to prosecute every 
kind of business pertaining to his occupation.” In the 
opinion the court said (p. 305): “If the conditions of 
the contract can be extended so that the word ‘imme- 
diately’ doesnot mean ‘instantaneously,’ ‘at once,’ and 
‘without delay’ (as all courts agree), then a greater 
stretch of the conditions cannot be said to be unreason- 
able in allowing for the period that nature halts before 
inflicting penalties for her violated laws. In such cases 
the disability is immediate, within the meaning of the 
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policy.” See, also, Continental Casualty Co. v. Matthis, 
150 Ky. 477. 

The defendant has cited a variety of cases in which the 
words “all,” “each” and “every” and other similar terms 
have been construed, but we think in most instances in a 
different class of cases than the instant oue and under 
different circumstances than those existing in the case at 
bar. It likewise cites some in which the terms of the 
policy have been construed more strictly against the in- 
sured, but we think the rules we have applied in this 
case, supported as they are by the authorities herein cited, 
are less technical and more consonant with reason and 
practical justice than are those applied in the cases cited 
by defendant. For the reasons given, therefore, we think 
the defendant’s third assignment of error should be over- 
ruled. 

Another complaint of defendant is that the court al- 
lowed an item of $125 for hospital expense, without any 
proof thereof. Hospital indemnity wag one of the items 
provided for in the policy, and plaintiff made proof of the 
fact that the insured was actually confined in a hospital 
for the full time for which charge was made, but did not 
prove actual payment therefor or that a debt was 
actually incurred thereby. The provisions in the policy 
did not require either of these as a prerequisite to in- 
demnity. -And, as it is proved that the insured actually 
occupied a place in a hospital for the required time, an 
obligation on his part, or on the part of his estate, te 
make reasonable compensation therefor will be presumed ; 
and, as the policy fixes what the compensation to the 
insured shall be, that is sufficient to require payment of 
this item by the defendant. 

The court rendered judgment for plaintiff in the sum 
of $8,659 and costs of suit, to which was. added an at- 
torney’s fee in the sum of $1,167.67, to be taxed as part 
of the costs, and the same to bear interest at 7 per cent. 
per annum from date of allowance. The defendant com- 
plains of the amount allowed as attorney’s fees as ex- 
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cessive, and that the court erred in holding that the same 
should draw interest. As was stated in the early part of 
this opinion, the defendant offered no direct testimony in 
its own behalf, but contented itself with the cross-ex- 
amination of plaintiff’s witnesses, and there was but 
little or no controversy upon the facts. It is claimed by 
counsel for plaintiff, however, that he was not aware that 
defendant would take this course until he had prepared 
for a serious contest. However, without disparagement 
of counsel’s ability or belittling the importance or 
amount of labor bestowed by him in the case, we are of 
the opinion that in justice to all concerned this amount 
might well be reduced to a sum equivalent to 10 per cent. 
of the judgment recovered, or $865.90. See Bruner Co. v. 
Fidelity & Casualty Co., 101 Neb. 825. The court below 
allowed interest on this item, but we are of the opinion 
that no interest should be allowed. An additional sum of 
$150 will be allowed the plaintiff for attorney’s fees in 
this court. , 

The judgment of the lower court, modified as above 
indicated, will therefore be affirmed. 

AFFIRMED AS MODIFIED. 

Fianssene, J., dissenting. 

It seems to me there can be no recovery in any event 
in this case, for the reason that the policy provides that 
there shall be no liability unless the injury shall, from 
the date of the accident, cause the insured to be totally 
and continuously unable to transact all business duties. 
The fact here was that for a period of two weeks after 
the injury the insured was about his business as usual. 
It was not the original injury, standing alone, which pro- 
duced and brought about the death of the insured. It 
was the cancer resulting from, and no doubt brought on 
by, the original injury. 

As to the question of the proximate cause of death, the- 
injury may be considered to have been that proximate 
cause, since, through that injury and the processes of 
nature following it, death resulted; but, in order to de- 
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termine whether or not that resulting death, even though 
it may be held to have been proximately caused by the 
original injury, is covered by the policy, we must look 
alone to the terms and limitations contained in the policy 
itself. 

It is quite clear that the insured was not totally and 
continuously, from the date of the accident, disabled. 
From all outward manifestations, the cancer did not have 
its inception or begin its growth for two weeks, or even a 
longer period, after the accident had been sustained. It is 
entirely legitimate that the company should limit its lia- 
bility, in case of death, to those occasions where death re- - 
sults within a given period from the date of accident, such 
as a 90-day -period, or where death results from an acci- 
dent which continuously and totally disables the insured. 
Such provisions are reasonable. Where liability is con- 
fined to death resulting from such accidental injuries, 
some proof is furnished,. by the fact of continuous and 
total disability immediately following and continuing 
from the date of the accident, that the accident was, itself, 
the cause of death, and that death was not due to some 
new and later intervening or contributing cause. The 
company may desire to write a policy to cover those 
deaths only which in such manner appear to be more 
directly connected with the accident, and this it is en- 
tirely free to do. 

It seems to me, under this provision alone, and more 
especially when considered in the light of the clause pro- 
viding that the company should not be liable where death 
was contributed to by disease, that the loss in this case 
is not covered, and that the beneficiary is not entitled to 
a judgment. 
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NELLIE E. SHEEAN, ADMINISTRATRIX, APPELLEE, V. WALKER 


D. Hines, Direcror GENERAL OF RAILROADS, APPEL- 
LANT. 
FILep Octoper 14, 1921. No. 21734. 


Master and Servant: AcTION FoR DEATH: QUESTIONS FoR JURY. 
Where, in an action for damages against the director general of 
railroads, for the death of plaintiff’s decedent, caused by the al- 
leged negligent maintenance of defendant’s roadbed and track, the 
evidence as to negligence and the proximate cause of the acci- 
dent is sharply conflicting, although the defendant’s testimony 
may strongly tend to overcome that of the plaintiff, yet if the 
evidence upon these issues, taken as a whole, is such as from 
which different minds may honestly draw different inferences and 
conclusions, and the testimony is sufficient to sustain a verdict for 
the plaintiff, if one be found in her favor, the situation presents 
one proper to be submitted to a jury. 


SUFFICIENCY OF EvIDENCE. Evidence upon the is- 
sues referred to examined, and held proper to submit the same to 
the jury; held, further, that the evidence upon the same is suffi- 
ecient to sustain a verdict for the plaintiff if submitted to the jury 
on proper instructions. 


Quaere. Where, in an action for damages against the director 
general of railroads for the death of plaintiff's decedent, caused 
by the alleged negligent maintenance of defendant’s roadbed and 
track, wherein it appeared that the engine which the decedent 
was operating became derailed, the train wrecked, and the de- 
cedent killed, the court submitted the question of negligence to 
the jury by an instruction, perhaps otherwise proper, but con- 
taining the statement, ‘“You'are not confined to the statements 
of witnesses alone, but you are at liberty to consider what oc- 
curred (italics ours),” held probable error, but not definitely de- 
cided for reasons stated in the opinion. 


Master and Servant: Acrion ror DEATH: ASSUMPTION OF RISK: 
QuESTION FoR Jury. The defendant, interposing the defense of 
assumption of risk, introduced evidence strongly tending to es- 
tablish the same. Held, nevertheless, it was one of the questions, 
among other things, proper to be submitted to the jury, which 
was done by a proper instruction on the subject. 

Measure of Damaces. In an action for damages 
against the director general of railroads for the death of plain- 
tiff’s decedent, instituted in a state court under the federal em- 
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ployers’ liability act, upon a finding for plaintiff, the measure of 
damages must be settled according to the principles of law as 
administered by the federal courts requiring the ascertained pro- 
ceeds of the probable future earnings of decedent to be reduced 
to their present worth and to include in the verdict to be ren- 
dered by the jury such sum only, and it is the duty of the state 
court to so instruct the jury. The defendant having tendered 
such instruction to the trial court, and the court having refused 
the same, and giving no instruction upon the subject, held error. 
Sweat v. Hines, ante, p. 1. 


: Excessive Damacrs. In view of the foregoing 
and in connection therewith, held, further, that the verdict and 
the judgment rendered thereon is grossly excessive, because of 
which a new trial must be granted. 


AppesaL from the district court for Dawes county: 
WILLIAM H. Westover, JupGr. Reversed. 


Wymer, Dressler, Robert D. Neely and Paul S. Top- 
ping, for appellant. 


Earl McDowell and M. F. Harrington, contra. 


Heard before Morrissey, C.J., Rose, ALpRicH and 
FLaNnspureG, JJ., Dickson and Troup, District Judges. 


Troup, District Judge. 

This is an action for damages against the director gen- 
eral of railroads, brought by Nellie E. Sheean, adminis- 
tratrix of the estate of her deceased husband, who, at the 
time of the accident resulting in his death, was a loco- . 
inotive engineer. in the employ of defendant. The action 
is brought under the federal employers’ liability act (U. 
S. Comp. St. 1918, secs. 8657-8665), and charges the acci- 
dent to have occurred while both the defendant and the 
deceased were engaged in the traffic of interstate com- 
merce. The particular provision of the federal em- 
ployers’ liability act involved in the present suit is that 
contained in section 1 of the act (U. S. Comp. St. 1918, 
sec. 8657), which provides that every common carrier by 
railroad engaged in interstate commerce shall be liable 
in damages to any person suffering injury while he is 


38 NEBRASKA REPORTS. [Vor. 107 


Sheean vy. Hines, 


employed by such carrier, or, in case of the death of such 
employee, to his or her personal representative, “for such 
injury or death resulting in whole or in part from the 
negligence of any of the officers, agents, or employees of 
such carrier, or by reason of any defect or insufficiency, © 
due to its negligence, in its cars, engines, appliances, 
machinery, track, roadbed, works, boats, wharves or other 
equipment.” 

The part of plaintiff’s petition relied upon to maintain 
her action under said provision is, in substance, as fol- 
lows: ; 

That at said time (June 7, 1919) the defendant unlaw- 
fully and negligently kept and maintained the said rail- 
road track, including the roadbed, rails, ties, spikes, and 
all parts thereof, a short distance to the west of the sta- 
tion of Stroud, in the state of Wyoming, in a loose, dan- 
gerous and negligent condition, and in a condition where 
it was dangerous for said Sheean, or any other employee 
of defendant, to operate a locomotive engine over said 
track; and tiat, on said day and while so employed, said 
Sheean, while operating a locomotive for and in behalf of 
defendant and aiding and assisting in carrying on said 
business of interstate commerce by him as an employee, 
ran said locomotive over said track, and by rcason of the 
aforesaid unlawful, negligent and unsafe condition of 
said track, roadbed, ties, rails, and spikes, the said 
locomotive was derailed and overturned, and said Sheean 
was crushed and scalded in all parts of his body, whereof 
he suffered great torture and anguish and as the result 
thereof died on the 12th of June, 1919. 

The defendant’s answer admits that, at the time and 
place alleged in plaintifi’s petition, the deceased received: 
injuries by the derailment of the engine which he was 
operating, while in the employ of the defendant and while 
both were engaged in interstate commerce, and -from 
which injuries the deceased died on the date alleged, but 
denies each and every other allegation in plaintiff’s peti- 
tion. 
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“Further answering, the defendant alleges that the 
said Thomas 8. Sheean had been an engineer in the de- 
fendant’s employ for a long time prior to said date; that 
he had operated an engine as engineer over said railroad 
track on which said accident occurred for a long time and 
was familiar with the condition of said track and all 
parts thereof; that said Thomas S. Sheean had complete 
control of the engine he was operating and with full 
power to regulate the speed thereof, and defendant al- 
leges that the said Thomas 8. Sheean assumed the risk of 
said enginé becoming derailed by reason of the speed at: 
which he was operating same over said track.” 

The reply of the plaintiff is a general denial. 

The two questions in dispute under the issues thus 
raised are, therefore: (1) Did the defendant negligently 
maintain its track or roadbed at the time and place al- 
leged in a condition substantially as charged in plaintiff’s 
petition? and (2), in any event, did the deceased assume 
the risk in operating his engine over the same? 

The plaintiff introduced the testimony of a number of 
witnesses tending to support the allegations of her peti- 
tion in respect to the condition of defendant’s track and 
roadbed, and, on the other hand, defendant introduced the 
testimony of a number of witnesses tending to show that 
defendant’s track and roadbed at the time and place in 
question was in a sound and normal condition, that de 
fendant was free from negligence, and that the accident 
was one of those happening from an unknown cause, for 
which the defendant is not liable, and further that the 
deceased assumed the risk of whatever danger there was 
incurred, and that for either one or both reasons the de- 
fendant was entitled to a directed verdict in its favor. 
The court denied the request for a directed verdict and 
submitted the issues to the jury under certain instruc- 
tions. We think there was no error in submitting the 
case to the jury. The train (passenger) which met with 
the accident was traveling westward at the rate of about 
35 or 40 miles an ‘hour, when the undisputed evidence 
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shows that something caused the south or left-hand side 
of the engine to be tilted up so that the flanges of the 
drive wheels got upon the top or ball of the south rail, 
and thus rode for a distance of about 26 feet, when the 
south drive wheels of the engine dropped off the rail en- 
tirely on the south side of the rail, tearing up the track 
for a distance of 50 or 60 feet, when the engine finally 
plunged into the ditch on the south side of the track 
and the disaster followed. The engineer was pinioned 
under some parts of the engine and the escaping steam so 
scalded him that he died five days thereafter. The tender 
and at least one car were entirely upset, and two or 
three other cars partially derailed. There was no evi- 
dence that the wheels, flanges, or any other parts of the 
engine or the running gear of any of the cars comprising 
the train, or the rails were defective in any way. 

The plaintiff called four witnesses to testify as to the 
condition of the track and roadbed at the. point in ques- 
tion, and to circumstances surrounding the accident— 
one a lawyer and passenger, another in the railway mail 
service, upon the wrecked train, another a contractor, 
but in what business is not disclosed, and the fourth a 
locomotive engineer in the employ of the defendant com- 
pany, and brother-in-law of deceased. ‘The last two were 
not present at the happening of the accident, but arrived 
soon thereafter. All of these witnesses testified that they 
had examined the track and roadbed immediately after 
and in the immediate vicinity of the accident, and east of 
where the track had been torn up by the wreck, and testi- 
fied generally that some of the ties were rotten, some 
split, some spikes gone, others loose, one of four bolts to 
a certain fish plate missing, another loose, earth ballast 
only composed the roadbed, some ties were “hollow,” that 
is, holes underneath them so that the track and ties were 
low in spots on both sides, and that there was a slight 
curve in the track at point of accident. In addition to 
the foregoing, the locomotive engineer, witness, testified 
that the surface of the rails was not level, that it was low 
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in spots for three or four rails on each side, an estimate 
of two inches of depression, that the low places were not 
directly opposite each other; that he had been running 
an engine for 28 years and knew the effect of the action 
of a locomotive running over a roadbed in that condi- 
tion, and stated that: “When you hit a low spot in the 
rail the engine will swing over that way. * * * It 
has a tendency to raise the other side of the engine up off 
the rail, and then when it goes back, if it runs into a hole 
on the other side, it will go cver that much farther. 
* * * Tt will spread the track where the ties are bad 
and the spikes are poor, and it has a tendency to raise the 
flange up higher than the rail, and lcave the track.” 

On the other hand, eight witnesses called by the de- 
fendant, testified to the condition of the track at the point 
in question, all of them in the employ of the defendant— 
one roadmaster and trackman for 44 years, another divi- 
sion superintendent of 39 years experience, another road- 
master over that part of the road where the wreck oc- 
curred, another a civil engineer, and the others as follows: 
A machinist, boiler foreman, roundhouse foreman, and 
baggageman on the wrecked train. The majority, if not 
all of these witnesses, testified that they had examined the 
track and roadbed in the vicinity of the accident, par- 
ticularly east of that part torn up by the wreck, with con- 
siderable care, and state generally that there is no curve 
in the track at the point of accident, but, on the contrary, 
it ig perfectly straight, and is so for more than 2,000 feet 
either way from said point; that there were no rotten ties 
or displaced spikes or bolts; that the roadbed was dry, 
sound, and in good usable order as other parts of the 
road. In addition to the above testimony, two of the 
witnesses, the division superintendent and the assistant 
civil engineer, testified that they tested the level of said 
track with a spirit level and guaged the width thereof for 
-a distance of eight rails east of the point of accident; that 
the track was in perfect guage except one spot where it 
was one-half inch wide, which was insignificant in prac- 
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tical railroading; that the spirit level showed the north 
rail uniformly low, varying from one-fourth to seven- 
eighths of an inch, and two low points on opposite sides 
of three-eighths inch each. Asked as to whether a spot 
out of level seven-eighths of an inch would affect the 
safety of the track, the witness answered: “No, sir— 
well, that would depend on circumstances. If you had 
just one spot that was seven-eighths, one short spot, an 
engine running at high speed would drop into that and 
out quick, of course that might throw the engine all 
right, but it wouldn't be dangerous at reasonable speed.” 
The witness also testified, however, that seven-eighths of 
an inch out of level is not an unusual thing in practical 
railroading. They also testified that, if an engine pass- 
ing over a rail was to spring down two or three inches 
and then spring back again, it would leave evidence of 
such action on the roadbed, which could be detected upon 
examination, and that no such evidence was detected. 
The division superintendent also testified that after a 
careful examination he was unable to ascertain what 
caused the wreck, and that it was his opinion that no man 
could tell the cause. It was also in evidence that on the 
same day, prior to the wreck, seven trains—two passen- 
gers and five freight trains—passed over the same piece 
of road in perfect safety, one passenger train running 
at the rate of 43 miles an hour. 

The defendant urgently contends that upon the whole 
evidence on this branch of the case, the substance of 
which is given above, the plaintiff has failed to establish 
any negligence on the part of defendant, or that the 
negligence attempted to be established was the cause of 
the accident; and, unable itself to account for the derail- 
ment or to offer any explanation of how the accident oc- 
curred, it insists that it is merely one of such accidents as 
are constantly occurring in railroad history, notwith- 
standing the exercise of great care. 

It may be admitted that the defendant’s evidence tends 
strongly to support the reasonably sound condition of its 
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road, and yet we are of the opinion that the evidence of 
the plaintiff tending to show the contrary, together with 
some evidence given on the part of defendant, as to some 
impairment of defendant’s track at the point in question, 
and the admission by the witness that such impairment 
inight be instrumental in causing a wreck, affords a suffi- 
cient justification to submit this disputed question to the 
jury for its determination, and, that having been done, 
’ that there is sufficient evidence to sustain the finding of 
the jury that defendant’s track at the point in question 
was negligently maintained. 

The plaintiff was not bound to establish negligence to 
an absolute certainty; it is sufficient if the evidence 
furnishes a reasonable basis for satisfying the jury that 
the defendant was guilty of negligence as alleged. Neither 
is it necessary, nor always possible, to establish with ab- 
solute certainty the connection of cause and effect be- 
tween the negligent act or condition and the accident and 
injury that follows. It is likewise sufficient in this par- 
ticular if the evidence furnishes a reasonable basis for 
satisfying the minds of the jury that the negligent condi- 
tion complained of was the proximate and operating 
cause of the accident. Orth v. St. Faul, i. & M. R. Co., 
47 Minn. 384; Olson v. Great Northern R. Co., 68 Minn. 
155. And when it is admitted by the defendant that the 
north rail was low in spots from one-fourth to seven- 
eighths of an inch, and plaintiff’s witnesses testify it was 
low about two inches, and that the effect of such condi- 
tion would be to cause the engine to tilt down on the 
north side and up on the south side, and the south drive 
wheels were elevated, by some means, so that the flanges 
rode the top or ball of the rail for a distance of 26 feet, 
then dropped off entirely and the disaster followed, it is 
not an unwarranted deduction to account for the acci- 
dent in the way suggested, particularly so when no other 
explanation is afforded. The condition of defendant’s 
road, the alleged negligence of defendant in respect 
thereto, and the cause of the accident in connection there- 
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with, were all matters in dispute, and the evidence in 
relation to them is such from which fair-minded men may 
draw different inferences and conclusions. It was there- 
fore proper to submit these questions to a jury under 
proper instructions. 

The defendant further complains, however, that the 
court erred in its instruction to the jury in this respect. 
The court’s instruction upon this branch of the case is as 
follows: 

.“Under the act of congress under which this suit is 
being prosecuted, it was the duty of the defendant to 
exercise due care and caution to have the railroad at and 
about the place where the engine operated by Sheean was 
derailed, in a condition that was reasonably safe. And 
you are to determine from all of the evidence whether 
that was the condition of this railroad. As to whether 
this track was maintained in proper condition, or negli- 
gently maintained and used, is a question for you to de- 
termine under the entire evidence in the case. Negligence 
is the doing of something which a railroad corporation of 
ordinary prudence would not do under the conditions, or 
the failure to do that which a railway corporation of 
ordinary prudence would do under the circumstances. 
And it is for you to determine from all the evidence 
whether this railroad was kept and maintained negli- 
gently or not. The plaintiff is required to prove by a 
preponderance of the evidence that it was negligently 
maintained. This you will determine upon all the evi- 
dence. You will determine it from all the facts and cir- 
cumstances in the case. You are not confined to the 
statements of witnesses alone, but you are at liberty to 
consider what occurred (italics ours), and all the facts 
and circumstances that will aid you in arriving at the 
truth, and which will enable you to say whether the in- 
juries sustained by Sheean were due to the negligence of 
the defendant in the matter of the roadbed in question.” 

That part of the instruction in italics forms the ground 
of defendant’s complaint. The defendant claims that this 
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is equivalent to instructing the jury that it may con- 
sider the mere happening of an accident as evidence of 
defendant’s negligence, and after due consideration we 
confess we are unable to distinguish any material dif- 
ference between the two propositions. We think it must 
be conceded that it would have been error for the court to 
have instructed the jury that it was at liberty to consider 
the mere happening of the accident itself as evidence of 
defendant’s negligence, and yet we think that is what the 
court’s instruction amounts to. In addition to the state- 
ments of the witnesses as to the facts and circumstances 
surrounding the accident, we are unable to perceive what 
there is left to consider as having “occurred,” except the 
mere happening of the accident or wreck itself, and that 
plaintiff's decedent was killed. The court, of course, 
might properly enough have told the jury that, in addi- 
tion to the positive facts established by the evidence, it 
would be at liberty to consider all reasonable inferences 
naturally and logically deducible therefrom, but that is 
not what the court said, nor do we think that what the 
court did say is equivalent thereto. There are two rea- 
sons why that part of the court’s instruction referred to 
may be specially objectionable in the present case. First, 
because the evidence between plaintiff and defendant on 
the question of negligence was close and nearly evenly 
divided, and a finding for the defendant on that point 
would have ample evidence in the record to sustain it; 
and, second, because, generally speaking, under the rule 
obtaining in the federal courts, which is controlling in 
this case, the doctrine of res ipsa loquitur does not apply 
‘in actions between employer and employee. 

We are strongly inclined to the opinion that the error 
complained of is sufficiently grave of itself to require a 
reversal of the case; but, inasmuch as there must be a 
new trial ordered for another reason, we pass the point 
at this time without further consideration, except to sug- 
gest that upon a retrial that part of the ‘court's instruc: 
tion referred to be eliminated. 
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One of the chief defenses in the case was that plaintiff's 
decedent assumed the risk of whatever danger there was 
incurred in running his engine over defendant’s road, and 
defendant claims that the evidence conclusively shows 
that decedent was familiar with al] the conditions of the 
road generally, including the point in question, and fully 
understood and appreciated the whole situation and con- 
ditions as they actually were, so that it was the duty of 
- the court to have instructed the jury to that effect, and 
that therefore, as a matter of law, plaintiff could not re- 
cover. While there is a strong tendency to the belief, 
from the evidence, that defendant may be right on this 
point, yet we fee) constrained to hold, nevertheless, that 
this is one of the questions, among others, that was proper 
to submit to the jury for its determination. The court 
recognized that the assumption of risk was a proper de- 
fense and submitted the question fully by a separate in- 
struction which we think stated the law correctly as ap- 
plicable to the facts in the case, and to which the defend- 
ant made no specific objection, except that the verdict is 
contrary thereto. 

The next and last assignments of error are that the 
verdict as returned by the jury, and on which judgment 
was entered by the court, is greatly excessive, and for the 
failure of the court to instruct the jury that, if it found 
for the plaintiff, it should reduce the aggregate of the 
anticipated earnings of decedent, as shown by the evi- 
dence, to their present worth, and as to that element of 
damages include in the verdict that sum only. The de- 
fendant tendered an instruction of that import, which was 
refused by the court, and the court gave no other instruc- 
tion on the subject. We think the defendant is right on 
both propositions, and, considering them together, we 
must hold that the court erred in refusing to instruct as 
suggested, and because of which a new trial must be 
granted. 

This point in the present case is identical with a cor- 
responding point in the case of Sweat v. Hines, ante, p. 1, 
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and must be subject to the same ruling, and to which 
case we refer for a more extended discussion of the sub- 
ject. As was held in the Sweat case, this is one of the 
class of cases (actions brought under the federal employ- 
ers’ liability act) in which, among other things, the 
proper measure of damages to be awarded for ascer- 
tained future earnings must be settled according to gen- 
eral principles of law administered by the federal courts. 
The supreme court of the United States seem to have 
definitely decided that in such cases the sum to be 
awarded for the anticipated earnings of a decedent must 
be the present worth only of such earnings; that it is the 
duty of state courts to so direct the jury; and the court 
first mentioned twice reversed the Kentucky cotfrt of ap- 
peals for no other reason than that the state court failed 
to comply with the rule of the federal courts in that re- 
spect. See Chesapeake & O. R. Co. v. Kelly, 241 U.S. 
485; Chesapeake & O. R. Co. v. Gainey, 241 U.S. 494. 
We do not assume to prescribe definitely just how the 
present worth in such cases shall be ascertained. That 
depends somewhat upon at what rate of interest the pro- 
ceeds should be computed, and possibly whether or not 
the interest shall be computed on the system of annual 
rests. The formula, however, suggested in the Sweat case 
is one that has long been in vogue in this state, and we 
are of the belief that a result thus obtained cannot be far 
from the just amount to be awarded. In the present case 
the evidence shows that the earnings of decedent, at the 
apex of war time wages, and without any deduction for 
loss of time, was $2,604 a year, less personal expenses of 
$834; leaving a net balance for distribution to depend- 
ents of $1,770 a year. For 16 years, the life expectancy 
of decedent, the total amount of earnings available to de- 
pendents would be $28,320. Applying the formula sug- 
gested in the Sweat case, the present worth of the above 
sum would be a fraction less than $14,449, or computed 
on the basis of 15 years, the life expectancy of the plain- 
tiff, the present worth would be a fraction less than 
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$13,973.68. The verdict and judgment in the case is for 
$28,500. In addition to the sum claimed for future earn- 
ings the plaintiff asked damages for pain and suffering 
of decedent in the suin of $10,000. The deceased died on 
the fifth day after the accident, a part of which time, the 
evidence shows, he was not conscious. This would give 
plaintiff the sum of $14,051 on the basis of decedent’s ex- 
pectancy, or $14,526.32 on the basis of plaintifi’s ex- 
pectancy for pain and suffering alone, or allowing the 
full five days of consciousness, a fraction over $2,810 a 
day on the first basis, and a fraction over $2,905 a day on 
the latter basis, either one of which we think must be 
conceded is excessive. 

We have not overlooked the fact that plaintiff also in- 
jected into this case a claim for damages for loss of a few 
simple domestic services, which it is claimed decedent 
was accustomed to perform in and about the home, such as 
mowing the lawn, or watering the trees occasionally, but 
as to the money value of which no evidence was offered. 
As we said in the Sweat case, while these little domestic 
services might be invaluable estimated from a standpoint 
of sentiment and personal association, measured by a 
money value, as they must be, they cannot be more than 
inconsiderable. So that this item could not materially 
change the result above stated. 

We regret that a new trial is necessary, but we see no , 
way to avoid it. The judgment of the lower court is 
therefore reversed and a new trial granted. 

REVERSED. 


MercHants NationsL BANK OF OMAHA, APPELLEE, V. 
AMERICAN EaGLy TirrE COMPANY ET AL.: PEDER 
SKRIVER ET AL., APPELLANTS. 


Frep NoveMBER 17, 1921. No. 21686. 


Appeal: Issurs. “It is the settled law of this state that a cause is to 
be tried in the appellate court upon the same issues that were 
presented in the court from which the appeal was taken, with the 
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exception of new matter arising after the first trial.” Cobbey v. 
Buchanan, 48 Neb. 391. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGH. Affirmed. 


Carl E. Herring and Carl T. Self, for appellants. 
I. J. Dunn, contra. 


Heard before Morrissey, C.J., Rosp, ALDRICH and 
FLANSBURG, JJ., BRowN and Exprep, District Judges. 


Morrissky, C.J. 

Plaintiff brought this action in the municipal court of 
Omaha against the American Eagle Tire Company, a 
corporation, H. L. Buckles, Rose Buckles, Peder Skriver 
and W. R. Thomas, on a promissory note executed by de- 
fendants and payable to plaintiff. The petition is not set 
out at length in the transcript, but it appears that the 
_ note was for the principal sum of $1,000 and that $50 had 
been paid thereon. No defense was tendered by any de- 
fendant except Peder Skriver and W. R. Thomas, who 
filed the following answer: 

“Comes now the defendants Peder Skriver and W. R. 
Thomas, and for their separate answer to the plaintiff’s 
petition filed herein denies each and every allegation 
therein contained, not specifically admitted or denied. 

“That said note is wholly without consideration ag to 
these answering defendants, and that the said plaintiff 
and its representatives were so notified and knew that 
said note was without consideration as to these defend- 
ants, and that these defendants notified said plaintiff that 
said note was without consideration, and if any consid- 
eration was given any one on said note with the consent 
or for or in behalf of these answering defendants, and if 
any payment was made on said note, it was made without 
the consent or knowledge of these answering defendants, 
and that said note was procured by connivance and fraud 
by the plaintiff, and its officers and employees and Harry 
Buckles, in that by their false and fraudulent representa- 
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tions to these answering defendants they procured the 
names of these defendants upon said note, and that said 
rote was without consideration to these defendants, that 
the said Harry Buckles signed said note as H. L. Buckles 
and is one of the defendants herein.” 

Trial was had and a judgment entered for plaintiff. 
Defendants Skriver and Thomas prosecuted an appeal to 
the district court, where they filed an answer differing 
but little from the one set out above. To this answer 
plaintiff filed a motion to make more definite and certain. 
{The motion was sustained by the court and defendants 
filed an amended answer. A motion to strike certain 
- parts thereof was then filed by plaintiff; but, before the 
court had ruled upon the motion, defendants filed a sec- 
ond amended answer. A motion to strike parts of this 
answer was filed by plaintiff, and sustained by the court. 
At this point in the proceedings defendants procured 
other counsel and a third amended answer was filed. 
This answer admitted the corporate entity of plaintiff as 
a national bank; that the promissory note in suit con- 
tained the genuine signatures of the defendants; but 
every other allegation in the petition was denied. The 
answer then makes certain affirmative allegations, which 
defendants summarize in their reply brief as defenses, 
to wit: 

“(1) The defendants Skriver and Thomas signed the 
note in question as accommodation makers, (2) The con- 
sideration inducing such signatures failed before the note 
had been discounted by the bank. Skriver and Thomas 
did not owe the bank anything. (3) The bank was 
promptly notified of the revocation of these signatures. 
(4) The bank did not set up any contract liability as a 
reason for not accepting such revocation, and none such 
exists in the pleadings, or anywhere else except in the 
imagination of counsel for the appellee. What the bank 
did was to give Skriver and Thomas, as alleged in the 
answer, a silly reason that he could not revoke his signa- 
ture because he was not an officer of the tire company, 


Vor. 107] SEPTEMBER TERM, 1921. Bi 


Merchants Nat. Bank y. American Eagle Tire Co. 


but they refused. (5) The answer further alleges that 
the bank discounted the paper, relying upon the financial 
ability of the other signers to this note.” 

This summary of what the answer contains is used in 
preference to setting out at length the allegations of the 
answer, because of the brevity of the summary. Plain- 
tiff by motion moved to strike all that portion of the 
answer which is summarized in defendants’ brief. The 
motion is based upon three grounds. One, however, is all 
we deem it necessary to mention, namely: “The allega- 
tions seek to present an issue of defense not pleaded be- 
low.” The court sustained the motion. Defendants did 
not plead further, and judgment was entered in favor of 
plaintiff against the answering defendants for the face 
of the note and interest due. Defendants appeal. 

The real question presented is: Did that part of the 
answer stricken by the court set up a defense not pleaded 
in the municipal court? This necessitates, first, a con- 
sideration of the answer pleaded in the municipal court. 
It may be conceded, we think, that the answer in the 
municipal court contains a general denial, but we can 
find no other defense or issue tendered by the language 
used. The answer says that the note was without con- 
sideration to the answering defendants, but it does not 
allege that it was without consideration to their code- 
fendants, the joint makers. It says that notice was given 
to plaintiff that the note was without consideration as to 
them, but it does not specify in what form or manner the 
notice was given or that it was given before plaintiff had 
paid over the face of the note on the faith and credit 
thereof. It undertakes to allege that the note was pro- 
cured by fraud of plaintiff, but states no fact or circum- 
stance constituting the fraud. The allegations amount to 
a mere expression of opinion, or conclusion, of the an- 
swering defendants. Thus, we think it clear upon the 
face of the answer that the only defense it tendered was 
a general denial. Taking defendants’ own interpreta- 
tion of the matter set up in the third amended answer, 
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which was stricken on motion of plaintiff, we find that 
this matter raised an issue not presented in the court be- 
low, and, the issue being raised, it was the duty of the 
court to order it stricken. “It is the settled law of this 
state that a cause is to be tried in the appellate court 
upon the same issues that were presented in the court 
from which the appeal was taken, with the exception of 
new matter arising after the first trial.” Cobbey v. Bu- 
chanan, 48 Neb. 391. 

The new matter contained in the third amended answer 
did not arise after the trial in the municipal court. The 
district court did not err, and the judgment is 

AFFIRMED. 


Earu S. MURRAY BT AL., APPELLANTS, V. EMIL NELSON ET 
AL., APPELLEES. 


Fitep NOVEMBER 17, 1921. No. 22063. 


1 Statutes: Vaumiry: County Seat ELecrion. Where a statute 
provides a full and complete method of holding an election to 
relocate a county seat, and, by way of proviso, it contains the 
words: “That the question of relocation and division of any 
county within the state shall not be again submitted to the elec- 
tors for the period of ten years from and after the date of any 
such election, held subsequent to the passage of this act”—no 
other reference being made in the body of the act to a “division 
of any county,” held, that the words referring to the division of 
a county do not bring the act within the inhibition of section 11, 
art. III of the Constitution of 1875, providing that uno bill shall 
contain more than one subject.” 


Titte, Where a bill deals with but a single sub- 
ject, which is clearly expressed in its title, it will not be held to 
violate that clause of section 11, art. III of the Constitution of 
1875, which provides that “no bill shall contain more than one 
subject, and the same shall be clearly expressed in its title,’ even 
though the title when read independently of the act may seem 
double. 


. Chapter 169, Laws 1917, held not to be amenda- 
tory in its nature, but to be a complete and independent act. 


4. Constitutional Law: Motives or LEGistaTors. The motives which 
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impelled a member of the legislature to vote for the enactment 
of a law cannot be made the subject of judicial inquiry for the 
purpose of invalidating or preventing the operation of the law. 


5. Counties: Country Seat ELecrion: SUFFICIENCY OF BaLLots. In 
an election held under the provisions of chapter 169, Laws 1917, 
the petition for the election prayed that the question of the re- 
moval of the county seat “to the city of Franklin” be submitted 
to a vote of the electors of the county. On the ballot was 
printed merely the name Franklin and the name Bloomington, the 
then county seat. There was within the county a township named 
Franklin, in which was situated the city of that name. Held 
that, under the facts, the county board, upon finding that the 
requisite number of votes had been cast in favor of Franklin, 
properly declared the city of Franklin the county seat. 


AppraL from the district court for Franklin county. 
Winu1amM A. DiLwortH, Juper. Affirmed. 


George W. Prather, George Losey, I. E. Montgomery 
and J. LZ. Willits, for appellants. 


C. C. Flansburg and C, R. Stasenka, contra. 


Heard before Morrissey, C.J., LeTron, Rose, ALDRICH, 
Dsawn and Day, JJ. 


Mornissry, C.J. 

Plaintiffs, as citizens and taxpayers of Bloomington, 
Franklin county, brought this action against defendants, 
who are the officers of Franklin county, to restrain them 
from transferring their offices with the books and records 
ef the county from Bloomington, which had theretofore 
been the county seat, to Franklin, which at an election 
held October 26, 1920, to relocate the county seat, had re- 
ceived more than three-fifths of the vote cast; that being 
the minimum number required by statute for a relocation 
of a county seat. The usual proceedings were had upon 
the canvass of the vote. Franklin was declared the 
county seat and the transfer of the records of the county 
was ordered. On the trial of this cause there was a find- 
ing in favor of defendants, and from the judgment en- 
tered plaintiffs appeal. 
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A number of assignments of error are made, but the 
controlling question is the validity or invalidity of chap- 
ter 169, Laws 1917, under which the election was held. 
It is the contention of appellants that this statute is un- 
constitutional; that there was no authority in law for 
holding the election, and, therefore, any order based 
thereon is void. First, it is said that the act is in con- 
flict with section 11, art. III of the Constitution of 1875, 
which provides: “No bill shall contain more than one 
subject, and the same shall be clearly expressed in its 
title. And no law shall be amended unless the new act 
contains the section or sections so amended, and the sec- 
tion or sections so amended shall be repealed.” 

The title of the act in question reads as follows: “An 
act providing a way whereby the county seat of any 
county within the state of Nebraska may be changed or 
relocated; and whereby any county in the state may be 
divided; to provide for the calling and holding of an elec- 
tion therefor; to fix the number of qualified electors re- 
quired upon a petition, to authorize the calling of such 
election and to fix the number of votes required to change 
or relocate such county seat; to prohibit the calling of 
such an election oftener than once in ten years, and tu 
repeal sections 939, 940, 941, 942, 943, 944, 945, 946, and 
947, of the Revised Statutes of 1913, and to provide pen- 
alties for the violation of this act.” 

Appellants claim that two subjects are embraced in the 
title. First, the relocation of county seats; second, the 
division of counties. The act sets out at length the neces- 
sary steps to be taken to call an election and to secure 
the relocation of a county seat, but the only reference to 
a division of a county is found in section 2, where in the 
nature of a proviso it contains the words: “That the 
question of relocation and division of any county within 
the state shall not be again submitted to the electors for 
the period of ten years from and after the date of any 
such election, held subsequent to the passage of this act.” 

While, as said, the act provides a full and complete 
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method of holding an election for the relocation of a 
county seat, we look in vain for any provision under 
which an election may be held for the purpose of dividing 
a county. The words, “and division of any county within 
the state,” bear no relation to any language that has gone 
before. As they occur in the act they are meaningless— 
surplusage. If we concede that the division of counties is 
a subject so distinct and separate from that of relocating 
county seats that both may not be embraced within the 
terms of a single act, nevertheless we have a situation 
where there is legislation on only the one subject, to wit, 
the relocation of county seats. No method is provided for 
the division of any county. So far as the language, “and 
division of any county within the state,” found in the 
body of the act, is concerned, it may be entirely disre- 
garded. 

It is further urged, however, that the title of an act is 
a part thereof, and that the inhibition of the Constitution 
applies with equal force to the language.of the title and 
to the language of the act, and that because the title pro- 
claims the purpose of the act to be “a way whereby the 
county seat of any county within the state of Nebraska 
may be changed or relocated; and whereby any county in 
the state may be divided;” there are two subjects treated, 
and the whole act must fall. In White v. City of Lincoln, 
5 Neb. 505, it is said that the object of the provision of 
the Constitution relied upon by appellant “is to prevent 
surreptitious legislation.” Having in mind, then, the 
purpose of this provision, may it be said that its purpose 
is thwarted by the title we are considering? Clearly not. 
Yhe first and most prominent statement in the title chal- 
lenges the attention of the legislator to the relocation of 
county seats, the only subject that is afterwards effec- 
tually dealt with in the act. The clause in the title, 
“whereby any county in the state may be divided,” in no 
way beclouds the issue. As is well said in Van Horn v. 
State, 46 Neb. 62,72: “The title must clearly express the 
subject, but provided the bill itself contains but one sub- 
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ject, and this subject is clearly expressed in the title, it 
matters not although the title, read independently of the 
bill, may seem double. We, therefore, look to the bill 
itself to ascertain whether or not it contains more than 
one subject, and, having ascertained that it contains but 
one, then we look to the title to see if that subject is 
clearly expressed therein. If so, the constitutional pro- 
vision we are here discussing is not violated.” This lan- 
guage applies with peculiar force to the question we are 
discussing. The title does not fall within the inhibition 
of the Constitution. 7% 

Appellant makes the further claim that the act is 
amendatory in its nature, and that it is unconstitutional 
because it does not contain in its title the sections 
amended. An inspection of the act shows that it is not 
amendatory; that it is complete in itself. It sets up an 
independent method of relocating county seats and re- 
peals all former statutes dealing with the subject treated. 

In connection with the subjects just discussed, it is 
argued by appellants that the so-called provision for the 
division of counties was an inducement to members of the 
legislature to support the act, and the evidence of mem- 
bers of the legislature who supported the act upon its 
passage is offered in support of this contention. It is 
well established that the motives which impelled the leg- 
islature to enact a law cannot be made a subject of judi- 
cial inquiry for the purpose of invalidating or preventing 
the full operation of the law. The evidence offered was 
clearly incompetent. 

Further criticism is made of the act under which the 
election was held, and complaint is made of the form of 
the ballot, because the names of only two contesting 
cities, under the provisions of the act, may appear there- 
on. It is said that printed upon the ballot was the word 
“Franklin,” and not “The city of Franklin;” that within 
the county there is a city named Franklin, and also a 
township named Franklin; and that the order of the 
county board complained of declares the city of Franklin 
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to be the county seat, although the ballot is silent as be- 
tween the city and the township. It appears that the 
city of Franklin is situated within the township of 
Franklin. Section 1 provides for the submission to a 
vote of “the question of the removal of the county seat 
to the one city, town, village or place named in the peti- 
tion.” No mention is made of a township, but, perhaps, it 
might fall within the term “place” as used in the act. 
However, the evidence introduced by appellants shows 
that the petition presented to the county board requested 
that an election be called to submit the question of the 
removal of the county seat ‘‘to the city of Franklin.” 

In State v. Dinsmore, 5 Neb, 145, it is held: “Where 
the intention of the voter is clearly ascertainable from the 
ballot, with the aid of extrinsic facts of a public nature 
connected with the election, the Jaw will require his vote 
to be counted.” 

In the instant case, if doubt existed as to whether the 
city of Franklin or the township of Franklin was the 
contender for the county seat, an inspection of the peti- 
tion which formed the basis for the election would have 
set the matter at rest. The assignment of error is not 
tenable. 

It is also argued that all the constitutional formalities 
were not observed in the passage of the act through the 
legislature; and that the election was void because cer- 
tain citizens of the county distributed a circular stating 
that, in the event of the removal of the county seat from 
Bloomington to Franklin, they would not ask that a new 
courthouse be erected within two years from the date of 
the election, or that more than $100,000 be appropriated 
for the purpose, and that they had procured certain con- 
tracts from owners of buildings whereby the owners 
offered to supply suitable temporary office facilities to 
the county at a cost of not to exceed $100 a month until 
a new courthouse could be built. These assignments have 
been considered, but do not require discussion. 
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No error is found in the judgment of the district court, 


and it is 


AFFIRMED. 


MAYHALL & NEIBLE, APPELLEE, V. CHICAGO, BURLINTON & 


QUINCY RAILROAD COMPANY, APPELLEE: UNION STocK 
YARDS COMPANY, APPELLANT: WALKER D. HINES, 
DIRECTOR GENERAL OF RAILROADS, APPELLEE. 


Firep NovemBer 17, 1921. No. 21620. 


Appeal: MussoinpErR. A complaint that there has been a mis- 
joinder of parties defendant should be called to the attention of 
the district court before trial, and it is too late to raise this ob- 
jection for the first time in the appellate court. | 


Carriers: FAURE TO DELIVER SHIPMENT: NEGLIGENCE. Under 
the Carmack amendment to the interstate commerce act (34 U.S. 
St. at Large, ch. 3591, p. 584), in order to recover against an 
initial carrier for loss or damage to an interstate shipment, it is 
unnecessary to establish negligence on its part. 


.__————-: 


Instructions. In an action against the initial 
and a connecting carrier for damages for failure to deliver cattle 
shipped, the court instructed the jury that the liability of the 
defendants “is not a joint liability,” and in other instructions 
suggested or implied that a verdict for tne plaintiff against all 
of the defendants was proper. Held that, under the pleadings 
and the evidence, the first instruction was correct, and that the 
latter was inconsistent with it. Held, further, that the error 
was prejudicial to the defendant, whose liability was not estab- 
lished by the proofs, and against whom a judgment was rendered. 


: Costs: ATTORNEY’s Freres. It is a prerequisite to the al- 
lowance of an attorney’s fee under the provisions of section 6063, 
Rev. St. 1913, as amended by chapter 134, Laws 1919, that the 
requirements of said section with reference to the presentation of 
the claim to the carrier accompanied by bill of lading, etc., within 
the time specified, be observed. 


AprpEAL from the district court for Douglas county: 


ARTHUR C. WAKELEY, JUDGE. Affirmed in part and re- 
versed in part. 


Brown, Baxter & Van Dusen, for appellant. 
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Byron Clark, Jesse L. Root, J. W. Weingarten, Brogan, 
Ellick & Raymond and Douglas F. Smith, contra. 


Heard before Morrisspy, C.J.. Lerron, Day, Dan, 
Ross, FLANSBURG and ALDRICH, JJ. 


LErron, J. 

This action is brought to recover damages for failure 
to deliver certain cattle. The petition alleges that on the 
13th day of January, 1919, plaintiff delivered to the de 
fendant, the Union Stock Yards Company, at South 
Omaha, about 35 head of cattle for transportation to 
Edinburg, Indiana, to be delivered there to plaintiff; that 
it took possession of cattle and undertook to deliver them 
to the Chicayv, Burlington & Quincy Railroad Company; 
that it delivered a car into which the cattle had been 
Joaded to said last-named defendant, and plaintiff paid 
the last-named defendant the charges for transportation 
of the live stock to Edinburg. It is charged that the 
cattle delivered by plaintiff at Omaha were never deliv- 
ered, but wholly different cattle greatly inferior in weight 
aud quality were delivered at Edinburg, to the damage . 
of plaintiff in the sum of $928.24. 

The answer of the director general of railroads alleges, 
in substance, that the lines of the Chicago, Burlington & 
Quincy Railroad Company connect with the railroad of 
the Union Stock Yards Company at Omaha; that this de- 
fendant instituted an agent at the premises of the Union 
Stock Yards Company, who attended to making the 
necessary records pertaining to forwarding the live stock 
before the same were actually received; that live stock 
shipped from the stock yards was usually received by the 
Union Stock Yards Company, loaded upon cars and de 
livered to this defendant after being loaded; that the 
shipper, upon being advised by the Stock Yards Company 
of the car number and initials of the car into which cattle 
had been loaded, informed this defendant, which issued 
live stock contracts for such shipment; that defendant re 
ceived the consignment of cattle which had been loaded 
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into a certain car and transported the cattle in said car to 
Edinburg, Indiana, which were the same cattle it received 
from the Union Stock Yards Company. 

The answer of the Stock Yards Company, in substance, 
admits that on January 13, 1919, it received from plaintiff 
35 head of cattle; that it loaded said cattle into cars 
furnished by the Chicago, Burlington & Quincy Railroad 
Company, and delivered the same the same day to said 
ecdefendant; that it had no contract with regard to the 
cattle with plaintiff, and received no consideration for 
their transportation. 

Plaintiff recovered judgment against both defendants 
for $921.91. Each defendant filed a separate motion for 
a new trial, which was overruled. The Stock Yards Com- 
pany appealed. The director general joined in the ap- 
peal, and also has taken a cross-appeal against the Stock 
Yards Company. The defendants will be designated here- 
inafter as the Stock Yards Company and the railroad 
company. 

The principal argument made by the Stock Yards Com- 
pany is that there can be no joint judgment against the 
defendants when no joint liability on their part is shown, 
and particularly where the pleadings admit one defendant 
to have been without fault, and where joint negligence is 
shown to have been an actual impossibility, and also that, 
where as between joint defendants one is ultimately 
Hable, a joint judgment is erroneous, because it fails to 
determine all the issues, and, being a bar to any further 
proceedings between two defendants, results in a denial 
of justice. No objection of any kind was made before the 
trial of misjoinder of defendants, nor any instruction re- 
quested by either defendant on this point. After judg- 
ment the question was not referred to in the motion for 2 
new trial, and, in fact, it is first raised in the briefs of the 
appellant in this court. Plaintiff argues therefore that 
the defect, if any, was waived. While a misjoinder of 
causes of action is ground for demurrer, a misjoinder of 
plaintiffs, or of defendants, is not, and it is only where 
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there is a defect of parties that a demurrer may be filed. 
Roose v. Perkins, 9 Neb. 304, 310; Davey v. Dakota 
County, 19 Neb. 721; Lancaster County v. Rush, 35 Neb. 
119; Engel v. Dado, 66 Neb. 400. 

The usual remedy for misjoinder, in the absence of ex- 
press provision, is by a motion to strike out, or by de- 
murrer for failure to state facts sufficient to constitute a 
cause of action. This procedure was open to each of the 
defendants. If either of them had desired to object on 
this ground, the objection should have been called to the 
attention of the court before the trial. It is too late afte: 
all the time and expenses incurred in producing testimony 
and after judgment to raise this objection for the first 
time in the appellate court. Cases holding to the same 
effect under like Code provisions are: Kucera v. Kucera, 
86 Wis. 416; Wunderlich v. Chicago & N. W. R. Co., 93 
Wis. 132; Bensieck v. Cook, 110 Mo. 173; Dunn v. Hanni- 
bal & St. J. R. Co., 68 Mo. 268; Brownson v. Gifford, 8 
How. Pr. (N. Y.) 389; Barnes v. Blake, 18 N. Y. Supp. 
77; Boston Baseball Ass’n v. Brooklyn Baseball Club, 75 
N. Y. Supp. 1076. 

In Culbertson Irrigating & Water Power Co. v. Wild- 
man, 45 Neb. 663, Wildman sued Jones and Bond and the 
Culbertson Irrigating & Water, Power Company, jointly. 
The answer of the company was a general denial. Jones 
ard Bond made default. <A trial was had on the issues 
between the plaintiff and the company. Judgment was 
entered against all of the defendants. In this court it 
was argued that the company could not be jointly liable 
with Jones and Bond. The court said, speaking by Irvine, 
C.: “We cannot find that this objection was raised in any 
manner in the district court. If the petition stated a 
cause of action against the company and the proof estab- 
lished it, no question of misjoinder having been raised, the 
company cannot now be heard to complain of the mis- 
joinder. Jones and Bond made default, they do not com- 
plain of the judgment against them, and the company 
cannot do so.” 
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With respect to the Stock Yards Company, the petition 
alleges and the answer of that defendant admits the de 
livery of the cattle to it for loading and delivery to the 
railroad company, and delivery of “said car of cattle” to 
that company. The evidence in its behalf tends to prove 
that it is a common carrier of cattle in car-loads from the 
pens to the tracks of connecting railroads, and that it 
loaded the cattle and transported the car containing 
them, by its own locomotive, over its own tracks, to the 
line of the connecting carrier. State v. Union Stock 
Yards Co., 81 Neb. 67. This at common law would ab- 
solve the Stock Yards Company from liability, since, if it 
safely delivered the cattle to the railroad company, and 
the railroad company accepted the same, and undertook 
their transportation and delivery, no cause of action 
arises against the Stock Yards Company, it having per- 
formed its whole duty in the premises. But, under the 
Carmack amendment to the interstate commerce act, 
which, although it is said not to be relied upon by plain- 
tiff, is the law of the land, a shipper is accorded the right 
to bring an action against the initial carrier, in an inter- 
state shipment, for loss occurring upon the lines of a ~ 
connecting carrier; the law preserving to the initial car- 
rier its right to hold the connecting carrier liable for 
damages occurring upon its line. To entitle the shipper 
to recover against the initial carrier it is unnecessary to 
establish negligence ou its part. The Stock Yards Com- 
pany has therefore no good ground for complaint against 
the judgment which has been rendered against it in this 
case, unless by the recovery of such judgment it is pra 
verted or estopped in some manner from recovering over 
against the director genera! if it can establish that the 
loss or mistake occurred while the cattle were in process 
of transportation over defendant’s line of railroad. 

The district court after instructing the jury that, if it 
found that “the identical cattle were delivered to the 
railroad company at South Omaha, and it delivered the 
identical cattle to the plaintiff at Edinburg then the 
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railroad company is not liable to plaintiff, and your ver- 
dict must be for the railroad company,” instructed the 
jury by instruction No. 11 as follows: “The liability of 
the defendants herein is not a joint liability, and, as you 
have been above instructed, you may, if the proof is suffi- 
cient under these instructions, find one of the defendants 
liable and not the other.” Instruction No. 13 is in part 
as follows: “Should you find for the plaintiff and 
against all of the defendants your verdict will be a joint 
one for the plaintiff, specifying the amount of damages to 
which you find it entitled.” 

Under the évidence in this case instruction No. 11 is a 
correct statement of the law, since no joint tort has been 
established, but instruction No. 13 and others using like 
expressions clearly suggest to the jury that they may find 
for the plaintiff acd against all of the defendants. Under 
the evidence presented it is difficult to determine where 
‘the change of cattle occurred, and when the jury were 
absolved from the effort of attempting the solution of so 
difficult a problem, the natural tendency was to follow 
the course requiring the slightest mental exertion, and— 
adopt the suggestion that a verdict might be returned 
against both defendants. These instructions are incon- 
sistent and incompatible with each other, and must in- 
evitably have misled the jury. Since the liability of the 
Stock Yards Company is established, it would serve no 
good or useful purpose to reverse the judgment against 
it. The error in the instructions, however, prejudicially 
affected the director general, since it practically invited a 
joint verdict. The plaintiff is clearly entitled to a re- 
covery for the loss of his cattle. Since the facts as to 
where the mistake occurred are, or are presumed to be, 
peculiarly within the knowledge of the carriers, he ought 
not, while they are ascertaining which is to blame, be 
deprived of the recovery which the law allows him 
against the initial carrier. The judgment against the 
defendant director general is vacated and set aside, with- 
out prejudice, however, to the right of the Stock Yards 
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Company to recover over against it in these proceedings, 
or in any proper action, if it establishes that the loss and 
damage occurred through the negligence or default of the 
director general. 

The allowance of attorney’s fee is objected to by each 
defendant. It is only necessary to consider the allow- 
ance of the fee as against the Stock Yards Company. 
Chapter 191, Laws 1919, does not apply, since the claim 
is for more than $300. There is no proof in the record 
that a claim accompanied by the bill of lading or a ship- 
ping receipt was ever presented to the Stock Yards Com- 
pany at any time before the bringing of the action. Un- 
der the statute (Rev. St. 1913, sec. 6063 as amended by 
chapter 134, Laws 1919), this is a condition precedent to 
the imposing of an attorney’s fee as costs. The judg- 
nent in this respect is erroneous, and must be modified 
by the disallowance of the sum allowed as attorney’s 
fee. The costs incurred by the defendant director gen- 
eral in both courts must be taxed to plaintiff, and the 
costs in this court on the appeal of the Stock Yards Com- 
pany must also be taxed to plaintiff, since it secured sub- 
stantial relief by the setting aside of the judgment for 
$200 as attorney’s fee. 

The judgment of the district court.is therefore affirmed 
in part and reversed in part. 

JUDGMENT ACCORDINGLY. 


Dunpy County IRRIGATION COMPANY, APPELLANT, V. 
GrorGE W. MorRis, APPELLEE. 


Fitep Novemper 17, 1921. No. 21728. 


1. Waters: Irrigation: RicHts oF Owners oF Lanp. The owner of 
land through which an irrigation ditch or canal is constructed 
under the provisions of subdivision 2, sec. 13, art. II, ch. 68, 
Laws 1889, is entitled to the use of the water for irrigation pur- 
poses upon payment of “the usual and customary rates” for the 
use of the water. 


. “The owner or operator of any works for 
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the storage, carriage or diversion of water except irrigation dis- 
tricts must deliver all water legally appropriated to the parties 
.entitled to the use of the water for beneficial purposes, at a rea- 
sonable rate, to be fixed by the state railway commission, accord- 
ing to the law in such cases relating to common carriers.” Rev. 
St. 1913, sec. 3454. 


3. Evidence examined, and held not to show any title in défendant 
to an interest in the ditch or canal of the plaintiff. 


APPEAL from the district court for Dundy county: 
Harry S. Duncan, Jupen. Reversed, with directions. 


R. D. Druliner, J. F. Cordeal, Lambe & Butler and 
Walter D. James, for appellant. 


Bernard McNeny, J. 8. Gilham and Hines & Hines, 
contra. 


Heard before Letron, Day and Dean, JJ:, Sears and | 
Westover, District Judges. 


Letron, J. . 

This action is brought to procure an injunction against 
the defendant from cutting or destroying the embank- 
ment of plaintiff’s irrigation ditch, or taking or appro- 
priating any water therefrom. The plaintiff alleges that 
defendant has no water right, and that defendant’s land 
is not among the lands to be watered by the appropriation 
for the ditch. The answer is very lengthy and perhaps 
w little inconsistent in some of its allegations. ‘It denies 
that the land of defendant is not included in the appro- 
priation, and avers that defendant has an equal right to 
water with any other owner; that the owner of the land, 
when the ditch was excavated, was one of the original 
stockholders of plaintiff; that in 1917 defendant became 
the owner of the Jand; that he succeeded by purchase to 
the rights of Freeman Scott, who was an original stock- 
holder; that it is a mutual irrigation company; that the 
affairs of the corporation are conducted irregularly, and 
that he has been allowed to take water and has contrib- 
uted work and labor in the reparation of the ditch and 
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dam. He prays that he may be recognized as the owner 
of three shares of stock; that his land be decreed to be 
part of the land for which the waters are appropriated, 
and he be entitled to use the same on the same terms as 
other stockholders. 

The plaintiff corporation obtained its appropriation of 
water under the. statute of 1889 (Laws 1889, ch. 68). 
Soon after the enactment of the irrigation law of 1895 
(Laws 1895, ch. 69) a claim was filed for the company by 
L. Morse, its president, with the state board of irrigation, 
describing the point of diversion and the land which it 
was the intention that the ditch or canal should supply 
water to irrigate. Section 20, township 1, range 38, is in- 
cluded in this description. The claim alleged that the 
work of excavation and construction was begun on the 
25th day of January, 1891, and the work completed in 
1891, and that the water was turned into the ditch on or 
before July 25, 1891; that there were 75 acres of crops 
irrigated in 1891, and that it was estimated there would . 
be 700 acres irrigated during 1895. 

At the hearing before the state board it was shown that 
the main canal was completed in 1891, with an extension 
of 214 miles in 1892. Afterwards, in comphance with an 
order of the board, dated March 1, 1896, the irrigation 
company filed a statement in writing of the sections and 
quarter sections cf land for which water is claimed. In 
this list the “S.44 of sec. 20, T. 1, R. 38” is described. 
The board found that the appropriation dated from No- 
vember 22, 1890, “that the said ditch covers and reclaims 
the following described lands, viz. * * * S.1% of sec. 
20 * * * all in T.1, N. R. 38, * * * W. 6th P. 
M.” and allowed the appropriation for 45 cubic feet per 
second of time, and extended the time for completion of 
applying the water to a beneficial use to September 1, 
1898. In 1900 a paper marked “Proof of Appropriation” 
was filed in the office of the state board upon a form 
furnished by that body. In answer to the printed ques- 
tion, “give legal subdivision of land, and the acreage in 
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each subdivision to which water was actually and use- 
fully applied on or before Sept. 1, 1898,” appears the fol- 
lowing: 
140... 
“S.E. 20-T.1-R.38 190 ? acres” 

It is upon this defect in the proof that the claim that 
the land was not included in the appropriation is based. 
No certificate of appropriation was ever issued by the 
board. 

*The evidence.convinces us that the land owned by de- 
fendant is a part of the land for which the appropriation 
of water was obtained. The mere fact that, apparently 
by mistake, the description was omitted from the paper 
filed in 1900, and that no certificate of appropriation was 
ever issued, is not material. The appropriation for the 
ditch had been completed before the law of 1895 went 
into effect; hence it was a vested right. No action has 
ever been taken by the state board under section 3402, 
Rev. St. 1913, ov in any manner to forfeit the right to any 
of the water included in the appropriation. Plaintiff 
cannot claim the water under its original appropriation 
and at the sanie time refuse to have it applied to a bene- 
ficial use cn the lands for which it was appropriated. 

At the time the appropriation was made there was no 
statute in effect providing for the organization of mutual 
irrigation companies. The by-laws provide that water 
may be sold. The litigants agree that the corporation is 
a mutual irrigation company, but this concession does not 
establish the status of the corporation. Apparently it 
was organized under the general statutes. It is shown 
that now there are only a few individuals claiming to be 
stockholders, keeping up the ditch and taking water, but 
the corporate organization seems to be still in existence 
and assessments of nichney or of work are made to main- 
tain the system. The by-laws of the plaintiff company 
are in evidence, but they do not specify the quantity of - 
water to which each shareholder is entitled. They pro- 
vide that each person entitled to water rights shall fur- 
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nish on the ground lumber for construction of boxes to 
convey water from ditch to laterals; that the overseer 
has the exclusive control of the headgate; that, if there 
shall be an insufficient quantity of water in the ditch, 
then the water shall be prorated among those having 
water rights; that each stockholder shall be entitled to as 
many votes as the books show he owns shares; and that 
the executive board shall be authorized to sell water to 
the village of Benkelman; also that “all water rights now 
belonging to said corporation and unsold may be sold 
by said executive board at a price not less than $500 
each.” , 

Coming ncw to a consideration of defendant’s position, 
he claims that he is a shareholder in the corporation, and 
that he is entitled to the use of the water upon the pay- 
ment of a mere maintenance charge, or the contribution 
of work and labor for reparation and maintenance to the 
same proportionate extent as other shareholders. If he 
is possessed of an interest in the corporation as a share- 
holder or the cwner of a water right, there is no doubt 
his contention must be sustained. The question is pre- 
sented whether he has shown that he hag become and is 
now the owner of an interest in the ditch. He has pro- 
duced no competent evidence of such ownership. It ap- 
pears that Freeman Scott owned three shares. Defend- 
ant testifies that after Scott’s death, and before this action 
was begun, he purchased these shares from a daughter of 
Mr. Scott; but the shares are not in evidence. On the 
other hand, one of the officers of plaintiff testifies that, 

‘though Scott was an original stockholder, he never kept 
up his assessments, and that his stock was canceled. 
Furthermore, there is no proof that the daughter from 
whom defendant alleges he purchased the stock had any 
title to them or any right to sell the same. We conclude, 
therefore, that defendant has failed to establish the own- 
. ership of any right or interest in the ditch other than that 
of a landowner for whose Jand an appropriation has been 
obtained by a ditch company, viz., he has the right to be 
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furnished water from the ditch in his proper proportion, 
in time of scarcity, to that of other irrigators, upon the 
payment of a reasonable and fair rate of compensation 
for the same, and this in the case of such a corporation 
is more than a mere maintenance charge. Rev. St. 1918, 
sec. 3454. 

Defendant asserts some rights under subdivision 1, sec. 
13, art. II, ch. 68, Laws 1889, under which the appropria- 
tion was made, which provides: “First. All persons 
through whose lands such ditch or canal runs are entitled 
to the use of the waters thereof in the order of their loca- 
tion along the line of said ditch or canal’”—and argues 
that section 3374, Rev. St. 19138, preserves those rights, 
since it provides that “Nothing in this chapter contained 
shall be so construed as to interfere with or impair the 
rights to water appropriated and acquired prior to the 
fourth day of April, 1895.” He seems to have over- 
looked the proviso to the second subdivision of section 18, 
supra, which is as follows in part: “Provided, that the 
owners or cultivators of such lands pay the usual and 
customary rates for the use of said water’—and also to 
have overlooked the further provisions in sections 12 and 
18 as to the distribution of water. 

The lack of evidence upon some material points due to 
the nonproduction of the best evidence on the part of the 
litigants, owing no doubt largely to the long lapse of 
time from the organization of the plaintiff company, and 
the death or removal of those who originally applied 
water to the lands, has rendered this a somewhat per- 
plexing case to decide, and many difficult questions are 
suggested, but, not being material to the main issue, are 
not decided. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to allow an injunction 
restraining the defendant from interfering with the 
ditch, or from using any water taken from the canal or 
laterals of the plaintiff, unless and until he pays, or con- 
tracts to pay, to the plaintiff a reasonable compensation 
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for such water as he is entitled to and desires furnished to 

his land from plaintiff’s canal or ditch, or until he ac- 

quires or establishes his title to a water right in the ditch. 
‘REVERSED. 


THEODORE R. DAVIS ET AL., APPELLEES, V. Rusy L. DAvis, 
APPELLANT. 


Firep NovemMsBer 17, 1921. No. 21668. 


1. Remainders: Suir To Quiet TiTLe. Under the statutes of Ne- 
braska remaindermen may maintain a suit to quiet title before 
the termination of the life estate. 


2. Wills: Construction: REMaINDERS. The law favors the early 
vesting of estates, and in construing a will containing a devise of 
a life estate and a devise of the remainder, the inference of a 
vested remainder is stronger than the inference of a contingent 
remainder, if the meaning of the testator is obscure in this re- 
spect. 


: A will devising a life estate to the wife 
of testator, his property at her death to be divided equally among 
his four children, and providing, in case of the death of one or 
more of them without heirs, that his property shall descend in 
equal shares to the survivors, construed to devise a vested re- 
mainder to the children living at the death of testator. 


4. Descent: Wows. For the purposes of the Nebraska statutes of 
descent a widow may be an heir of her deceased husband. 


APPEAL from the district court for Cass county: JAMES 
T. Bectey, JupGe. Reversed, with directions. 


Byron Clark, Jesse L. Root and W. A. Robertson, for 
appellant. ? 


W. T. Thompson, Grant G. Martin and C. A. Rawls, 
contra. 


Heard before Morrissey, C.J., Rose, Lerron, DEAN, 
ALDRICH, Day and FLANsBURG, JJ. 


Ros, J. 
This is a suit to construe a will and to quiet in plain- 
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tiffs title to their interests in devised lands consisting of 
several tracts in Cass county. The part of the will in 
controversy reads: 

“T give and bequeath to my wife Barbara Davis, all of 
my property, both personal and real, wherever found, 
during her lifetime, and at her death my property is to be 
divided equal between my four children, Theodore R. 
Davis, son; Daisey R. Schroeder, formerly Daisey R. 
Davis; Reine L. Poore, formerly Reine L. Davis, my two 
' daughters, and Philip 8. Davis, son. In case one or more 
of my children should die without heirs, then and in that 
case my property is to descend in equal shares to my sur- 
viving children.” 

John H. Davis was the testator. His will was executed 
June 4, 1902, and he died March 16, 1907. The will was 
probated April 12, 1907. All of the children are living 
except Philip S. Davis. The son Theodore R. Davis was 
married in 1902, but is childless. Both daughters were 
married and have children. The son Philip S. Davis was 
married September 2, 1916, and died intestate and child- 
less November 17, 1919, after the death of his father. 
The widow of testator is still living. The three living 
children of testator are the plaintiffs and claim title to 
all of the devised lands, subject to the life estate of their 
mother. An action in this form before the termination 
of the life estate is authorized by statute. Rev. St. 1913, 
secs. 6266, 6268; Hobson v. Huxtable, 79 Neb. 334. 

Ruby L. Davis, widow of testator’s deceased son, is one 
of the defendants, and, subject to the life estate men- 
tioned, claims an undivided one-eighth interest in the de- 
vised lands, being one-half of the one-fourth share of her 
deceased husband under the will of his father. She 
claims this as an heir of her husband and she prays for 
a decree quieting her title as against plaintiffs. Testa- 
tor’s widow is the only other defendant. She disclaims 
any interest in the devised lands except her life estate. 
From a decree granting to plaintiffs the equitable relief 
. sought by them, defendant Ruby J. Davis has appealed. 
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To sustain the decree that Ruby L. Davis, widow of the 
deceased son of testator, has no interest in the devised 
lands, and that as against her the title of plaintiffs is 
quieted in them, they argue the following propositions: 
At the death of testator no indefeasible estate vested in 
any of his four children named in the will; their estate is 
a base or determinable fee in each, passing by executory 
devise to the survivors of any dying without heirs; tes- 
tator’s son, Philip S. Davis, died without heirs within the 
meaning of the will, and therefore his widow, Ruby L. 
Davis, has no interest in the devised lands. 

On the other hand, it is contended by Ruby L. Davis 
that the decree is erroneous because, as it is argued, the 
will devised two estates, both vesting at the death of 
testator; one being the life estate of testator’s widow, and 
the other the vested remainder with an undivided fourth 
to each of testator’s four children, all living when the will 
was probated. In this connection it is further argued 
that the widow of testator’s deceased son is an heir of 
the latter within the meaning of the will and of the stat- 
utes of descent. 

In discussing the questions presented, both sides have 
invoked the wisdom of sages and each of the divergent 
views seems to be supported by precedents cited, but the 
difficult task of determining the intention of the testator 
remains. 

The terms, “base or determinable fee,’ “executory 
devise,” “vested remainder,” “estate in remainder,” and 
“contingent remainder,’ when used in construing wills 
and in describing interests in devised property, are defined 
in Wilkins v. Rowan, p. 180, post, and the repeating of the 
definitions here is unnecessary. 

For the purposes of the will testator divided his prop- 
erty into two estates. One was the life estate which he 
willed to his wife. It is definitely described and it 
vested in the widow of the testator upon his death, though 
that event was not specifically mentioned in the will as 
the date for the vesting of her title. After the devising of 
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the life estate, the definite estate known in law as the 
“remainder” was subject to testamentary action, and it is 
clear that in some form it was intended for the four chil- 
dren in equal shares, if living. 

Following the devise of the life estate to the wife of 
testator, the provision that “at her death my property is 
to be divided equal between my four children” does not 
necessarily mean that the two estates shall not vest at the 
game time or that the remainder shall not vest until the 
death of testator’s wife. When the entire will is consid- 
ered, the phrase “at her death” may fairly be construed 
to refer to the time when the enjoyment of the estate in 
remainder begins. There are precedents and sound rea- 
sons for this interpretation. The will was made in con- 
templation of death. Testator meant to dispose of all of 
his property by will, and did not mean to allow any part 
of it to descend to his children under the statutes of 
descent. He included it all in the provisions of his will. 
His devises were in a form to make the changing of his 
will unnecessary in the event of his surviving any of his 
children. Having provided for the vesting of the life 
estate at the death of testator, provision for the vesting of 
the remainder in his children at the same time would be 
a natural wish under ordinary circumstances. He did 
not say that the estate in remainder shall be divided 
among his children at his wife’s death, but he did say that 
his “property” shall then be thus divided. Such a divi- 
sion of the “property” cannot be made at an earlier date 
or before the termination of the life estate. The con- 
cluding sentence of the provisions quoted follows: 

“In case one or more of my children should die without 
heirs, then and in that case my property is to descend in 
equal shares to my surviving children.” 

The expression, “die without heirs,” should be con- 
strued to refer to the death of a devisee during the life of 
testator. The policy of the law ‘is to favor the early 
vesting of estates. The inference of a vested remainder 
is stronger than the inference of a contingent remainder, 
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if the meaning of testator is obscure. Testator obviously 
meant to leave all of his children on the same footing at 
the time of his death. He did not, therefore, contemplate 
a contingency in which a child having heirs would have 
no interest in the devised property, if such child should 
die after the death of testator and before the death of the 
latter’s widow, and that the heirs of another child dying 
a few days later, after the death of testator’s widow,. 
would share in the estate. A vested remainder would 
avoid such a discrimination. 

The expression, “die without heirs,” was originally 
written “die without children,’ but before the will was 
executed the word “children” was partially erased, and 
over the partial erasure the word “heirs” was inserted in 
the handwriting of W. H. Pool, the draftsman. 

Considering the entire will from the standpoint of the 
testator in connection with the surrounding circum- 
stances, the conclusion is that Philip S. Davis acquired at 
the death of his father an undivided one-fourth of a vested 
remainder in the devised lands, and that one-half of his 
interest, or an undivided one-eighth of the estate in re- 
mainder, descended to Ruby L. Davis under the statutes 
of Nebraska as the widow and the heir of her deceased 
husband. Each of the cases cited from this court by 
plaintiffs to sustain a contrary view seems to have some 
feature distinguishing it from the present case. 

The judgment of the district court is reversed, with an 
instruction to grant to defendant Ruby L. Davis the equit- 
able relief sought in her answer. 

REVERSED. 


Beg PUBLISHING COMPANY V. STATE OF NEBRASKA. 
Victor ROSEWATER Vv. STATE OF NEBRASKA. 


Firep NovEMBER 17, 1921. Nos. 21314, 21315. 


1. Contempt: RemiTrance or Fine. The editor in chief of a metro- 
politan daily newspaper, owned by a defendant corporation, was 
joined with the corporation in a contempt proceeding, both being 
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charged with having caused the publication of an article that 
tended to obstruct the due administration of justice in a suit 
then pending and undetermined in the district court. Both de- 
fendants were found guilty. it appearing that a fine of $1,000 
was imposed upon the corporate owner of the newspaper, and 
that the editor had no knowledge of the objectionable article un- 
til after its publication, and the fact that this is his first offense, 
held, to be.such mitigating circumstances as to justify a remit- 
tance of the fine imposed upon the editor. 


AFFIRMANCE. The corporate owner of a metropolitan 
newspaper published an article respecting a criminal prosecu- 
tion, then pending in the district court and undetermined, which 
took sides as between the state and the defendant. The article 
declared the innocence of the accused and indulged in violent 
comment respecting the evidence. Derogatory statements were 
made with respect to the credibility of the state’s witnesses. The 
newspaper was published in the county seat and had an extensive 
circulation throughout the state and in the city and county of its 
domicile, the vicinity from which the jurors in the case should 
be drawn. Held, that in a proceeding for contempt the court did 
not err in imposing a fine upon the publishing company. 


PROCEEDINGS CRIMINAL IN Nature. “Proceedings for con- 
tempt of court are, in this state, in their nature criminal, and 
governed by the strict rules applicable to prosecutions by indict- 
ment; hence presumption and intendments will not in such cases 
be indulged in order to sustain judgment of conviction.” Beckett 
v. State, 49 Neb. 210. . 


4. Constitutional Law: Frrepom To WRITE: QUALIFICATION. The 
freedom that is guaranteed by the. Constitution to freely write 
and publish on all subjects is qualified by the provision that im- 
poses responsibility for the abuse of that freedom. 


5. Contempt: FReepom oF THE Press: Courts. The right of the 
courts to impose punishment for contempt, arising from an abuse 
of the freedom of the press, as relating to causes pending in court 
and undetermined, is universally recognized. ‘ 


: . The law will not suffer punishment to be 
imposed for a free expression of such criticism as a person or a 
publisher may entertain for the decisions of the courts. 


Error to the district court for Douglas county: WIu.- 
LIAM A. REDICK, JUDGE. Reversed in part, and affirmed 
in part. 

Rosewater, Cotner & Peasinger and W. J. Connell, for 
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plaintiffs in error. 

Clarence A. Davis, Attorney General, Abel V. Shotwell, 
County Attorney, and C. L. Dort, contra. 

Heard before Morrisszy, C.J., DEAN, FLANSBURG and 
Letron, JJ. 

Dean, J. 

On November 11, 1919, the Bee Publishing Company, a 
corporation, Victor Rosewater, and John H. Moore, de- 
fendants, were jointly informed against by the county 
attorney for Douglas county, under section 8236, Rev. St. 
1913, and charged with a wilful attempt to obstruct the 
proceedings and hinder the due administration of justice 
in a suit, then lately pending and undetermined, by the 
publication of a certain article in the Omaha Sunday Bee, ° 
November 9, 1919. Moore was acquitted, but the Bee 
Publishing Company and Rosewater were both found 
guilty of contempt and were each separately fined $1,000 
and costs. They have brought the case here for review. 

The exhibits and the evidence tend to show that the 
facts out of which this suit arose, and which form the 
basis of the newspaper story in question, are substan- 
tially these: 

On the afternoon-and night of Sunday, September 28, 
1919, the Douglas county courthouse in Omaha was beset 
by a riotously assembled mob made up of several thousand 
persons who caine together for the unconcealed purpose 
of lynching an inmate of the jail, who was suspected of 
having made an attempt to commit a heinous offense 
against a defenseless woman. The mob overpowered the 
police force and other of the city officials, all of whom 
were assisted by many law-abiding citizens, but to no 
avail, in an endeavor to restore order. The object of the 
mob’s fury was seized and lynched, the courthouse was 
fired and in large part destroyed, and with it most of its 
contents, before the mob dispersed. Within a short time 
after the fire, namely, November 6, 1919, John H. Moore, 
a Bee reporter, was indicted by a grand jury specially 
called by the district court to inquire into the facts lead- 
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ing up to and connected with the riot and the fire. The 
indictment charged Moore with conspiring with others to 
commit arson. Two boys, named Morris and Thorpe, 
were suspected of being implicated in the riot and were 
arrested. While under arrest they testified before the 
grand jury and informed that body that they saw Moore, 
on the afternoon of the riot, leading a gang of boys to the 
courthouse, carrying gasoline and oils for the purpose of 
aiding in the conflagration. It was mainly on this evidence 
that the indictment against Moore was based. 
Subsequently, and while the Moore case, pursuaut to 
the indictment, was pending and undetermined in the - 
district court, Morris and Thorpe furnished affidavits 
which in effect stated that their testimony before the 
grand jury with respect to Moore was false, and that it 
was obtained by coercion and intimidation practiced upon 
them, while under arrest, by certain members of the 
Omaha police force, and by promise of immunity from 
prosecution. The article that is set out in the informa- 
tion and that appears as an exhibit in the Omaha Bee of 
Sunday, November 9, 1919, and other like exhibits, pur- 
port to give an account of some of the circumstances at- 
tending the fire and the alleged unfair methods under 
which the testimony that implicated Moore was obtained. 
The article, or newspaper story in question, covers about 
two columns of the newspaper exhibit of Sunday, Novem- 
ber 9, and about six pages of legal cap in the information. 
It is too extended to be fully reproduced in this opinion. 
The following headlines that precede the article that is 
incorporated in theinformation are in large display type: 
“Boys Disclose the Frame-up—Promised Freedom by 
Police—Captain Haze Offered Liberty to Prisoners for 
False Testimony Before Grand Jury, They Declare in 
Affidavits—Rotten Police Methods Laid Bare by Youths— 
Admit They Never Saw Bee Man They Testified Against 
Until After Case Had Been Framed by Detectives.” The 
excerpts in ordinary brevier type follow: 
“Captain of Police Henry P. Haze ‘framed up’ the 
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malicious and false testimony submitted to the grand jury 
upon which J. Harry Moore, reporter for the Bee, was 
indicted Friday, on a charge of conspiracy to commit 
arson in connection with the riot of September 28th. This 
statement was made to a reporter for the Bee, in the 
county jail yesterday by Ernest Morris and Harold 
Thorpe, confessed members of the mob, upon whose evi- 
dence the indictment against the reporter was returned. 
Both Morris and Thorpe made affidavits to the effect that 
Haze prevailed upon them to perjure themselves in order 
to convict Moore, whose investigations as a newspaper 
‘man have resulted in sensational and startling revelations 
against the Omaha police department, upon a promise 
that they would not be required to serve their full sen- 
tences in jail for rioting. * * * They were told they 
would be released from jail as soon as the reporter had 
been tried and sent to the penitentiary. When the boys 
told Captain Haze they never had laid their eyes on the 
Bee reporter, the policeman replied that he would ar- 
range it so they could see the man.” 

The article goes on to say that the boys changed their 
minds, and that Morris informed a reporter that after 
they got to thinking about it in jail they agreed they “did 
not want to be a party to a frame-up on an innocent 
man,” and decided to “expose Captain Haze and the other 
detective.” The writer of the article then observed that 
the other witness who testified against reporter Moore be- 
fore the grand jury was a notorious bootlegger and a 
former policeman. Then follow the affidavits of Morris 
and Thorpe, that were printed as a part of the objection- 
able article, that purport to substantiate the foregoing 
statements, and many other statements of like import that 
appear in the article in question. Besides the foregoing 
excerpts, the article elsewhere, as it appears in the in- 
formation, proceeds to vilify the police department gen- 
erally, and the police officers who testified before the 
grand jury, and who would of necessity be witnesses at 
the coming trial against Moore in the district court. It 
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proceeds to say that whether the police commissioner or 
the chief of police “had a hand in the frame-up on the re- 
porter (Moore) Morris and Thorpe were unable to say.” 
Continuing, the article observed that the commissioner al- 
ways approved of Captain Haze’s methods, and that the 
chief of police was known to have offered to promote a 
certain police officer if he succeeded in “getting” the Bee 
reporter. 

Taylor Kennerly was the managing editor of the Bee 
when the objectionable article was published, and as the 
kead of the editorial department he directed the news 
policy of the paper. He said that Rosewater never gave 
him any orders with respect to his work, and if he, the 
witness, was absent the city editor or the news editor de- 
termined what articles should appear. He testified that 
as a general proposition a communication or a reporter’s 
story, before publication, was edited by either one of six 
or seven men called copy readers, day editors, night edi- 
tors, or telegraph editors. 

It plainly appears that the article seriously reflected 
upon the integrity of the witnesses who appeared before 
the grand jury and who would in all probability testify in 
the district court. It took sides as between the state and 
the defendant, and opinions in respect of the merits were 
expressed. Violent comment was indulged in respecting 
the evidence, and the innocence of the accused was de- 
clared. Upon its face it is apparent that a bold attempt 
was made to mold public opinion favorable to Moore in 
advance of his trial, the Bee having an extensive circula- 
tion, not only throughout the state, but in the city and in 
Douglas county as well, the vicinity from which the 
jurors would be drawn and before whom Moore would be 
subsequently tried. Clearly an inflammatory harangue, 
in the locality where the trial was to be had, so worded, 
would tend to hinder the due administration of justice. 
That a publication so worded and so circulated, under the 
circumstances that prevailed at the place of its publica- 
tion, constitutes constructive contempt of court is well 
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settled. 6R.C. L. p. 508, sec. 20, p. 509, sec. 21. 

The state contends that Victor Rosewater, as editor in 
chief of the Omaha Bee, was properly chargeable with 
knowledge of the matter that appeared in its columns, 
and that the fact that he did not know of the existence 
of the objectionable article until after its publication 
should not relieve him of liability therefor. In the ab- 
sence of mitigating circumstances there is merit in the 
argument. In the exercise of the police power it has fre- 
quently been held permissible to inflict punishment upon 
a person for the commission of an unlawful act by his 
agent, even though the principal was unaware that the 
act was being committed, and in some instances punish- 
ment has been imposed when the agent has been expressly 
directed to refrain from the commission of the proscribed 
act. An illustration, now less familiar than formerly, is 
seen in the cases wherein licensed vendors of intoxicating 
liquors were convicted for the unlawful sale of intoxicat- 
ing liquors on Sunday, or to minors, or to intoxicated 
persons, notwithstanding the fact that the unlawful act 
was committed by the owner’s barkeeper and without the 
knowledge of his employer and in disregard of his express 
instructions. Lehman v. District of Columbia, 19 App. 
D. C. 217; State v. Gilmore, 80 Vt. 514,16 L. R. A. ns. 
786, and note. Robinson Cadillac Motor Car Co. v. Rate- 
kin, 104 Neb. 369, is a civil case involving the forfeiture 
of an innocent mortgagee’s interest in an automobile 
wherein substantially the same principle is involved. 

As affecting Rosewater’s connection with the article 
upon which the prosecution is based, the findings of the 
eourt read in part: “With reference to Mr, Victor Rose- 
water, I have bad some difficulty in arriving at a con- 
clusion. It is true that punishment of this defendant is 
of a somewhat vicarious nature. Jt is shown by the evi- 
dence, to my satisfaction, that he had no actual connec- 
tion with the writing or the publication of the offensive 
article.’ The court, however, in its findings made some 
reference to an editorial that appeared in the Bee of 
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Monday, Ncvember 10, that contained a somewhat caustic 
reference to the police department and the subject gen- 
erally that was discussed in the paper of the day before, 
and concluded that it was written by Mr. Rosewater. 
From a perusal of that editorial the court found: “I am 
forced to the conclusion, in view of the editorial following 
the article in question, * * * that, notwithstanding 
he (Rosewater) had no knowledge of the terms of the 
article that was printed, it (the article complained of) 
would have met with his approval if it had been sub- 
mitted to him.” The court thereupon, and apparently on 
that presumption, found Mr. Victor Rosewater guilty of 
contempt. 

Section 8236, Rev. St. 1913, is the act under which the 
present proceeding is brought. It provides: “Every 
court of record shall have power to punish by fine and 
imprisonment, or by either, as for criminal contempt, 
persons guilty of any of the following acts: * * * 
Fourth, any wilful attempt to obstruct the proceedings, 
or hinder the due administration of justice in any suit, 
proceedings, or process pending before the courts.” 

In proceedings for constructive contempt of court in 
this state we are committed to the proposition that the 
strict rules of construction obtain that are applicable 
under criminal prosecutions. Defendants cite Hawes v. 
State, 46 Neb. 149, and Beckett v. State, 49 Neb. 210. In 
the Hawes case, in an opinion by Justice Post, it is 
said: “Presumptions and intendments will not be in- 
dulged in order to sustain convictions for contempt of 
court.” The rule there announced was reaffirmed ‘in the 
Beckett case, to which was added the observation that 
proceedings for contempt of court are in their nature 
criminal, and governed by the strict rules applicable to 
prosecutions by indictment. To the same effect is Hydock 
v. State, 59 Neb. 296. See 3 Ency. of Evi. 448, sec. 6. 

In view of the citations on this point the argument that 
suggests itself is, in effect, that Mr. Rosewater cannot 
properly be held to suffer a vicarious punishment for an 
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offense that the court found he did not commit, and that 
it cannot properly be presumed, without proof, that the 
cbjectionable article, in the language of the court’s find- 
ings, “would have met with his approval if it had been 
submitted to him.” But, in view of our conclusion with 
respect to the penalty that was imposed on Mr. Rose- 
water, we do not now find it necessary to’ decide that 
question. However, it may be observed that lack of 
knowledge of the existence of an offending article until 
after its publication has been held to mitigate the severity 
of a merited punishment, but that such lack of knowledge 
would not justify the owner in its publication. People v. 
Stapleton, 18 Colo. 568; Ha parte Nelson, 251 Mo. 68. 

Aside from the fact that Mr. Rosewater did not know 
the article was in existence until after its appearance, 
we find a mitigating circumstance in that this is his first 
offense. Another circumstance in mitigation of his pun- 
ishment, that may properly be considered here, arises from 
the fact that his codefendant, the corporate owner of the 
Bee Publishing Company, was fined $1,000, a penalty that 
must be permitted to stand. For this we have a prece- 
dent in a former decision by this court. State v. Rose- 
water, 60 Neb. 488. The conclusion is that as to the de- 
fendant Rosewater the judgment must be vacated. 

The freedom that is guaranteed by the Constitution to 
freely write and publish on all subjects is qualified by 
the provision that imposes responsibility for the abuse of 
that freedom. In the present case license has been mis- 
taken for liberty, and, under the alluring guise of a plea 
for the freedom of the press, it is contended that no 
offense was committed. From any viewpoint the power- 
ful influence of the press in the affairs of modern civiliza- 
tion is always and everywhere recognized. But when it 
clearly appears that an attempt is made to use that pow- 
erful agency to nullify a lawful exercise of the functions 
of the judiciary, as those functions relate to a cause then 
presently pending and undetermined, the hand of punitive 
justice may properly be applied. Needless to say, it is 
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not our purpose to interfere with the freedom of the press. 
We clearly recognize that the law will not suffer punish- 
meut to be imposed for a free expression of such criticism 
as a person or a publisher may entertain for the court’s 
decisions. State v. Shepherd, 177 Mo. 205; Ha parte 
Barry, 85 Cal. 603; Field v. Thornell, 106 Ia. 7; 18 C. 
J. p. 34, sec. 44, p. 37, sec. 45. We reaffirm the lan- 
guage of Sullivan, J., as aptly expressive of our view: 
“Our decisions and all our official actions are public 
property, and the press and the people have the un- 
doubted right to comment on them and criticise and cen- 
sure thein as they see fit. Judicial officers, like other 
public servants, must answer for their official actions be- 
fore the chancery of public opinion; they must make good 
their claims to popular esteem by excellence and virtue, 
by faithful and efficient service and by righteous conduct.” 
State v. Bee Publishing Co., 60 Neb. 282, at page 296. 

Another feature may be noticed. The verification of 
the charge by the prosecuting attorney closeg with the 
statement: “The facts set forth in said information are 
true to the best of my knowledge and belief.” Defend- 
ants argue that, unless the complaint is verified posi- 
tively, the court is without jurisdiction. The argument 
is not tenable. They cited Herdman v. State, 54 Neb 
626, and Belangee v. State, 97 Neb. 184. But in those 
cases the court did not, as in the present case, order the 
county attorney to institute the prosecution. It may be 
noted, however, that the ‘charge in the information, in 
the present case, is set forth in positive and direct 
terms. In some cases, in this and other states, this has 
been held to overcome the defendants’ somewhat technical 
objection. Emery v. State, 78 Neb. 547. 

The judgment of the district court with respect to the 
fine imposed upon Rosewater is vacated. With respect 
to the fine imposed upon the Bee Publishing Company 
the judgment is affirmed. 

REVERSED IN PART, AND AFFIRMED IN PART, 

Day, J., not sitting. 
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JOHN O. GREUSEL, APPELLEE, V. CHARLES T. PAYN®B, AP- 
PELLANT. 


Firep NoveMBER 17, 1921.: No. 21335. 


1. Appeal in Equity: TrraL p—E Novo. When an action ih equity is 
appealed, it is the duty of this court to try the issues de novo 
and to reach an independent conclusion without reference to the 
findings of the district court. Rev. St. 1913, sec. 8198. But when 
the evidence on material issues so conflicts that it cannot be 
reconciled, “this court will consider the fact that the trial court 
observed the witnesses and their manner of testifying, and must 
have adopted one version of the facts rather than the opposite.” 
Shafer v. Beatrice State Bank, 99 Neb. 317. 

2. Trusts: PARTNERSHIP: TRANSACTIONS IN LANDS. When two or 
more persons agree orally to buy and to deal generally in land, 
each of the parties contributing equally to the purchase price, 
and when the title to the land so acquired has, by agreement, 
been placed in the name of one of the parties, a trust relation is 
thereby created and the trustee holding the title can be required 
to account in equity to his associates for the profits arising from 
the transactions. 

3. Statute of Frauds: TRANSACTIONS IN LaNnps: Paro~ CoNTRACT. 
When two or more persons orally agree to furnish the money to 
buy real estate to sell again and to share the profits and the 
losses arising from the joint enterprise, such agreement does not 
come within the inhibition of the statute of frauds and need not 
be in writing. Rev. St. 1913, ch. 25, secs. 2621-2652. 


APPEAL from the district court for Lancaster county: 
LronarD A. FLAnsBurG, JuDGE. Affirmed. 


Fawcett & Mockett, F. V. Robinson and A. L. Chase, 
for appellant. 


Bruce Fullerton and Reese & Stout, contra. 


Heard before Morrissey, C.J., Letron, Dean and 
Day, JJ. 


DEAN, J. 
This is a suit in equity for an accounting. In 1914 
plaintiff and R. J. Miller, under the firm name of Miller 
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& Greusel, were engaged in the real estate business in 
Lincoln. It is alleged by plaintiff that, in the same year, 
the defendant became associated with himself and Miller, 
under an oral agreement of partnership, for the purpose 
of buying and selling real estate, mortgage securities, 
and the like. When, some time thereafter, plaintiff sought 
to effect a settlement with defendant, for his share of the 
profits in the business venture, he denied the existence of 
a partnership or that he was at all liable to plaintiff in 
any sum for any of the profits or the proceeds of any of 
the property in which plaintiff claimed the right to share. 
D.fendant also asserted exclusive ownership of all real 
estate and all securities, approximating $20,000 in value, 
that are in controversy here and in which plaintiff con- 
tends that he owns a partnership interest. Upon de- 
fendant’s refusal to account to plaintiff he began this 
action and recovered a judgment for $4,450.20, from 
which defendant appealed. 

The weight of the evidence clearly establishes plain- 
tiff’s contention that an oral partnership agreement was 
entered into by the plaintiff, the defendant and Miller and 
that it carried on a successful and profitable real estate. 
business. It appears that, under the agreement, defend- 
ant was to have as his share one-half of the net profits 
arising out’ of the business and that plaintiff and Miller 
were each to have one-fourth of the profits as their share, 
and that the losses, if any, were to be borne by the part- 
ners in the same pro rata proportion. It was shown that 
defendant was to collect all rents, interest and income, 
aud account to the partners therefor, the parties having 
agreed that the real estate and mortgage securities and 
the like should be taken in defendant’s name, for con- 
venience in mak#ng transfers of the property. In case of 
a sale or exchange of such properties defendant was to 
make the necessary conveyances, or assignments, as the 
case might require, to the respective grantees or pur- 
chasers. It may be noted that the interest of Miller is 
not involved here, he having effected a settlement with 


, 
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defendant before this suit was begun. 

Apparently to finance the new business venture, plain- 
tiff and defendant and Miller, in May, 1914, borrowed 
$4,400 from.a bank, for which they gave their joint and 
several note signed as individuals. With the money so 
obtained they purchased a 160-acre tract of land in 
Seward county and shortly thereafter exchanged the 
land for a Lincoln garage. Soon afterward the garage 
was exchanged for land in Scotts Bluff county and, as 
1epresenting the difference in value, the partnership re- 
ceived a $2,000 mortgage ou the garage. Later the Scotts 
Bluff land was exchanged for a 160-acre tract of land in 
Merrick county, and for the difference in value between 
the two properties the partnership received a $5,000 
mortgage on certain Lincoln city property. <A stock of 
merchandise, that was acquired by the partnership, was 
exchanged for a ten-acre orchard near Lincoln, upon 
which there was a $700 mortgage, and, to the end that a 
payment might be made on the property, an additional 
sum of $500 was borrowed from the same bank where the 
$4,400 was obtained, the three men again jointly execut- 
ing a new note, which is in evidence, but in the principal 
“sum of $4,990.20. It appears that all over $4,400, in the 
renewal note, represented unpaid interest and also the 
$500 newly borrowed. A second mortgage of $300 on the 
Hartley orchard was paid off and plaintiff paid to de- 
fendant $77.67 as his share of the mortgage obligation 
including interest. It appears that plaintiff and de- 
fendant from time to time each contributed money for 
partnership expenses and in payment of interest and the 
like. A course of partnership dealing is shown by six 
or seven checks that were drawn by plaintiff to defend- 
ant’s order and collected by him and by him applied on 
partnership business. The check for $77.67, which repre- 
sents plaintifi’s one-fourth part of the $300 mortgage 
obligation, has already been noticed. Another check is 
for $33.80, payable to defendant, to apply on interest on 
the $4,400 note. Another is for $54.80 for the examina- 
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tion of an abstract of title to the garage property. A 
check for $50 is for plaintiff's one-fourth part of the $200 
earnest money that was paid on the Seward county farm 
Another for $30.84 represented one-fourth of the differ- 
ence between the income and the expenses on one of the 
city properties that came into the hands of the partner- 
ship. <A check for $5 by Greusel paid the water rent on 
the O street garage. Another for $22.74 represented 
plaintiff’s payment of one-fourth of the interest that be- 
came due on the loan on the Merrick county land. This 
check was made payable by baat to the owner of the 
loan or to his agent. 

It plainly appears that the Hartley orchard of ten 
acres, of the net value of $8,300, and the Merrick county 
quarter-section, of the net value of $12,500, were con- 
verted by defendant to his own use. He deeded the Mer- 
rick county land to his daughter, and the Hartley orch- 
ard was deeded to another, and in exchange therefor he 
took deeds to real estate that were executed in blank. 
Among other transactions it was shown that defendant 
collected the garage mortgage, which with interest 
-amounted to $2,120. He collected also the mortgage on 
other Lincoln city property, amounting to $5,600, includ- 
ing interest, or a total of $7,720 that belonged to the 
partnership. With this money defendant paid $5,719.15 
in satisfaction of the partnership debt to the bank. Of 
the interest charge on the principal debt, as hereinbefore 
noted, plaintiff had therctofore paid $33.80 to defendant 
tu apply thereon. So that, aftcr deducting the $33.80 so 
paid by plaintiff, there remained in the hands of defend- 
ant $2,000.85 of partnership funds that, with other prop- 
erty belonging to the partnership, was converted by him 
to his own use, amounting to $17,800.85 in all. 

Defendant: denied generally all of the material evi- 
dence introduced on plaintiff’s part. He denied that he 
entered into any contract of partnership with plaintiff 
either alone or in connection with Miller. He said that 
some time in May, 1914, Miller personally, and not as a 
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member of the firm of Miller & Greusel, solicited his aid 
in handling the Seward county tract of land and the Lin- 
coln garage, and.that in pursuance of an arrangement 
then entered into between them he undertook with Miller 
alone to handle both properties. F. M. Davis was a 
party to the exchange of the Scotts Bluff land for the 
Lincoln garage, in which one of the mortgages taken in 
an exchange of property was involved. He testified that 
defendant told him that Greusel and Miller were both 
“interested in it (the mortgage) the same as he was,” 
and that plaintiff, defendant and Miller together owned 
the Lincoln garage. Defendant admitted that plaintiff 
went in a car with him and Miller to the bank and there 
joined with them in signing the first note of $4,400, and 
that when it became necessary to borrow more money 
and to renew the note plaintiff again went to the bank 
with them and again signed the renewal note for $4,- 
990.20. He testified that he was surprised when plaintiff 
signed the note, but that he did not tell him so, nor any 
cther person, and that so far as he knew he signed it 
voluntarily or perhaps at the behest of Miller. It ap- 
pears that on April 8, 1916, the $4,990.20 note was again 
renewed and that defendant alone signed it. But it also 
appears that he paid the note, so renewed in his own 
name and which was in fact an indebtedness of the part- 
nership, out of a part of the proceeds of the sale of the 
two mortgages that the partnership owned, all as here- 
inbefore noted. 

The conclusion is that the record discloses a continu- 
ous course of partnership dealing. It is clear that de- 
fendant did not account to plaintiff for his share of the 
partnership profits nor for the proceeds arising from the 
sale or exchange or transfer of the properties that he 
disposed of. 

Defendant argues that the agreement, even if estab- 
lished, “is within the statute of frauds (Rev. St. 1913, 
sec. 2623), and void, unless in writing.” He cites Norton 
v. Brink, 75 Neb. 566, on rehearing, 575. That case does 
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not seem to be in point. In that case there was a parol 
agreement between two persons to buy a tract of land 
* together. One of the parties furnished all of the pur- 
chase price and took the title in his own name, the other 
agreeing to pay one-half of the purchase price on de- 
mand. It was there held that a partnership was not 
created and that a resulting trust did not arise in favor 
of one who contributed nothing to the payment of the 
purchase price. Clearly that is not the case before us. 
It is perfectly clear that plaintiff, defendant and Miller 
together borrowed and were jointly liable for the money 
that was used to purchase the property upon which the 
business enterprise was based and from which subse- 
quent profits were realized and property was accumu- 
lated. 

The rule is well stated in Bear v. Koenigstein, 16 Neb. 
65. It was there held that, where three persons orally 
agreed to buy a tract of land and each of them con- 
tributed one-third of the purchase price and each was to 
have an undivided one-third of the land so purchased, a 
trust resulted in favor of two of the contributing persons 
against the third person, in whose name the title was 
taken. See, also, Rice v. Parrott, 76 Neb. 501, on re- 
hearing, 505. This question has been passed on in other 
states. In Speyer v. Desjardins, 144 Ill. 641, the court 
hold: “It is well settled that an oral contract by two or 
more persons to purchase real estate for their joint benefit 
is within the statute of frauds, but an agreement for a 
partnership for the purpose of dealing and trading in 
lands for profit is not within the statute, and the fact of 
the existence of the partnership and the extent of each 
partner’s interest may be shown by parol evidence.’ 
Judge Cooley, in construing a statute (How. St. sec. 
6181) similar to section 2625, Rev. St. 1913, observed 
ihat the inhibition against the enforcement of a verbal 
contract “for the sale of any lands, or any interest in 
lands,” contemplates a transaction between vendor and 
vendee as principals. Carr v. Leavitt, 54 Mich. 540. The 
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subject is discussed in Fountain.v. Menard, 53 Minn. 443, 
and in 20 R. C. L. 862, sec. 72. 

We have tried the case de novo, and the conclusion is ° 
that plaintiff. and defendant were members of a partner- 
ship wherein each partner furnished an equal amount of 
the capital and as partners bought, exchanged and dealt 
generally in real estate and mortgage securities. It 
seems clear that defendant did not account to plaintiff 
for his share of the partnership property that was ac- 
quired by the partnership and that was placed in his 
hands. . 

In the present case, as in all cases of this: character, 
the district court had the advantage, that is denied a re- 
viewing court, of seeing, hearing and observing the man- 
ner of the witnesses. Nevertheless the law requires that, 
when an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an inde- 
pendent conclusion without reference to the findings of 
the district court. Rev. St. 1913, sec. 8198. But when 
the evidence on material issues so conflicts that it cannot 
be reconciled, “this court will consider the fact that the 
trial court observed the witnesses and their manner of 
testifying, and must have adopted one versior of the 
facts rather than the opposite.” Shafer v. Beatrice State 
Bank, 99 Neb. 317; Gaunt v. Smith, 103 Neb. 506. 

When two or more persons agree orally to buy and deal 
generally in land, each of the parties contributing equally 
to the purchase price, and the title to the land so ac- 
. quired has, by agreement, been placed in the name of one 
of the parties, a trust relation arises and the trustee can 
be required to account in equity to the others for the 
profits arising from the transactions. The rule is that in 
such case the agreement does not come within the inhibi- 
tion of the statute of frauds and need not be.in writing. 
Rev. St. 1913, secs. 2621-2652. 

The judgment is 

AFFIRMED. 
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LEsLig S. Fie tps Vv. STATE OF NEBRASKA. 
FILED NovEMBER 17, 1921. No. 21867. 


Criminal Law: ABORTION: ADMISSIBILITY OF LETTER. In a prose- 
cution for committing an abortion upon a woman who subse- 
quently died as a result of the operation, it is not error to receive 
in evidence a letter, written by decedent to a coconspirator the 
day before the operation, and six days before her death, which 
contains statements that evidence a conspiracy between herself 
and the addressee and the defendant, the statements in the letter 
being competent and relevant to the facts connected with the com- 
mission of the offense and being clearly a part-of the res gestae, 
nor is it error to permit the jury to take such etter when it re- 
tires to deliberate upon its verdict. 


: Jury: Richt To Exuipits. “The modern practice, both in 
civil and criminal cases, is to send to the jury room all instru- 
ments, articles and documents, other than depositions, which have 
been received in evidence, and which will, in the opinion of the 
trial judge, aid the jury in their deliberations.” Russell v. State, 
66 Neb. 497. 


: DISCRETION OF CouRT. “In the absence of 
statutory direction it is, in a great measure, left to the sound 
discretion of the court as to what papers, books or other matters. 
of evidence, or instructions, the jury will be permitted to carry 
with them to their room upon retiring to consider of their ver- 
dict.” Langworthy v. Connelly, 14 Neb. 340. 


Conspiracy. “When a conspiracy is once shown to exist 
by the requisite quantum of proof, the acts and deciarations of 
each of the conspirators, in furtherance of the common design, 
are the acts and declarations of all.” Lamb v. State, 69 Neb. 212. 


Abortion: AFFIBMANCE. The record: examined, and held that the 
verdict is supported by the evidence; and held that the court did 
not err in denying an application for a new trial. 


Error to the district court for Douglas county: ALEX- 


ANDER C, Troup, Juper. Affirmed. 


A. 


Matthew Gering, B. N. Robertson, A. L. Sutton and 
S. Ritchie, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 


Wheeler, contra. 
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Heard before Morrissey, C.J., Lervron, Rose, Dzan, 
ALDRICH, Day and FuANspure, JJ. 


DEAN, J. 

Leslie S. Fields, a practicing physician, was informed 
against jointly with Mrs. Minnie Deyo and charged with 
having produced an abortion upon the person of Ruth 
Ayer, an unmarried woman. The information charges 
that the offense was committed August 3, 1920, and that 
Miss Ayer died August 8, 1920, as a result of the opera- 
tion. Defendant was granted a separate trial, and was 
convicted and sentenced to serve an indeterminate term 
of not less than one nor more than ten years in the peni- 
tentiary. From the sentence so imposed he prosecutes 
error. 

On the part of the state Dr. Strickland testified that 
in the evening of August 3, 1920, he administered an 
anesthetic at the home of Mrs. Deyo to Ruth Ayer at de- 
fendant’s request, and that the only persons present be- 
sides himself were Dr. Fields, the patient, and Mrs. Deyo. 
He said that Fields then “proceeded to do a curettement” 
with the same instruments that are used in performing an 
abortion. He stated that so far as he could observe the 
patient. was normal at the time of the operation, and that 
he saw no blood until after it was performed. August 5, 
at about 6 in the evening, Dr. Fields again operated on 
Ruth Ayer at the Deyo home, and he again, at his re- 
quest, administered an anesthetic with the same persons 
present as before. On the day that the inquest was held 
over the remains of decedent, Strickland said he had a 
conversation with Fields, and that Fields told him -he 
would like to have him “forget about the Tuesday opera- 
tion and testify about Thursday only.” Just before he 
testified at the coroner’s inquest, in answer to an inquiry, 
he told Fields that he “didn’t think he had a leg to stand 
on,” to which Fields replied: “‘What are you going to 
say?’ I says, ‘I won’t say any more than what I really 
have to.’ I don’t remember whether he asked me about 
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the Tuesday operation then or not, but he evidently un- 
derstood that, because he says, ‘My God, don’t do it.’” 

The offices of defendant and of Dr. Nettie Gerish are 
located in the same building and on the same floor. She 
testified that Miss Ayer came to her office Tuesday, Au- 
gust 3, a few minutes before the noon hour, and, upon 
examination, she discovered pregnancy that was about 
four months advanced, but that she was in all respects 
normal and in no need of an abortion. 

Watson Alexander, aged 19, was employed in a Hayes 
Center store. Miss Ayer was the assistant postmistress 
in the same town. They were engaged to be married. 
Watson admitted that he caused her unfortunate condi- 
tion. He was informed against as having been impli- 
eated in the alleged crime, but he waived his privilege 
and testified. He said they were acquainted about four 
years and discovered that she was pregnant in May, 1920. 
In July they came to Omaha together to have an abor- 
tion performed. They called on a doctor in the Bee build- 
ing, whose name he did not recall, who refused to perform 
the operation and advised them to marry, but subse- 
quently the doctor said “there was somebody in the build- 
ing that had done such things,” and his office was in 
room 410. or 412, It seems that they then returned to 
their respective homes, at Hayes Center, with the inten- 
tion on Watson’s part that they would marry, but Ruth 
fcr financial and other reasons refused. Soon thereafter 
it was arranged that Ruth should go to Omalia alone to 
have the operation performed, and on August 2, 1920, he 
gave her $110 and took her to McCook, where she took 
the train for Omaha about 10 that night. Subsequently 
he sent $70 to her at Omaha. He identified a letter ad- 
dressed to him.at Hayes Center, and also the envelope, 
ooth being in Ruth Ayer’s handwriting. He said he re 
ceived the letter at Hayes Center August 5, about 3 in 
the afternoon. The letter, dated August 3, 1920, was re- 
ceived in evidence over defendant’s objection and was 
read to the jury. The envelope bears this postmark, “Aug 
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3 7 P M 1920 Nebr.” The letter and the envelope will be 
presently noted more in detail. The witness said he did 
not remember seeing Dr. Fields in July. A page from the 
register of the Wellington Inn and a room card purport 
to show that Ruth Ayer of Hayes Center, Nebraska, ar- 
rived at the hotel as a guest August 3, and that she left 
the same day. 

Defendant testified that in the latter part of June or 
early in July, 1920, a young man and a young woman, 
who said they were engaged to be married, came to his 
office and told him that they feared she was pregnant; 
that upon examination he discovered pregnancy, and they 
then expressed a desire “to be rid of the oncoming off- 
spring;” that he told them to marry; that they were not 
in his office to exceed 20 minutes, and left without making 
an appointment for a further examination or for any pur- 
pose; that he did not learn their names nor make a 
charge for the examination; that when Miss Ayer came to 
his office in August, 1920, he did not recognize her as 
having called on him in July, but that subsequently, at 
about the time of the operation, there was something 
about her appearance that caused him to believe her to 
be the same person. He denied that he was at Mrs. 
Deyo’s house, as testified by Dr. Strickland, on the night 
of Tuesday, August 8, but said he was there the evening 
of August 5 and performed a curettement upon decedent. 
He said that Miss Ayer came to his office August 4, late 
in the afternoon, and that, upon examination, he dis- 
covered an incomplete abortion, a condition for which the 
authorities “advise a curettement.” Irom his office he 
took her in his car to Minnie Deyo’s house at 2704 North 
Sixty-fourth street, and on the evening of the next day, 
namely August 5, he said he performed the curettement 
operation upon deceased, and that Dr. Strickland admin- 
istered the anesthetic pursuant to appointment, that she 
did not readily yield to the anesthetic and he attributed 
this difficulty to the loss of blood before she came to his 
office. Defendant denied having performed the operation 
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August 3, and denied that, in the operation performed 
Thursday, August 5, he used an instrument for dilation, 
as Dr. Strickland testified, because, as he said, dilation 
was not necessary. He denied too that he told Strickland 
to forget the operation of August 3 and to confine his 
testimony to the event of August 5. It may be added 
that he denied all of the state’s material évidence. De- 
fendant introduced testimuny with respect to his where- 
abouts on the evening of ‘August 3, 1920, which, if true, 
would have established an alibi that would have been an 
impregnable shield of defense. It is evident that the jury 
did not accept the statements of the witnesses with re 
spect to the alleged alibi. 

The objection to the introduction of Ruth Ayer’s letter 
is the feature of the case that defendant’s counsel stress 
the most. They contend that but for the letter it is 
doubtful 27 their client would have been convicted. They 
complain that not only was the letter read to the jury, 
but the court permitted it to be taken to the jury room 
as an exhibit while the jury were deliberating upon the 
verdict. A copy of the letter, written on a letter sheet of 
the Wellington Inn, follows: 

“Fireproofed with Automatic Sprinklers 
“On Direct Car Lines from All Stations 
“The New Wellington Inn Restful Rooms 
“Reasonable Rates 
“Farnam at Eighteenth Omaha IF. J. Ramey, Manager 
“Aug. 3, 1920. 

“My dearest Watson: Oh if you were only here with 
me Kid I went to that fellow ‘Dr. Fields’ 412 instead of 
410 and waited and waited he didn’t come. So there was 
a lady doctor on same floor so I went to her. Kid she 
said it was at least 4 or 5 months along and there abso- 
lutely could be nothing done, and she said get married 
etc. I started down stairs kid I just thot I’d wire you 
and then we’d just get married. But I finally mustered 
up coureage and weut to try this ‘Dr. Fields.” He just 
kinda examined and said it wouldn’t be much danger and 
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could be done. Kid it will take about a week and kid first 
he said three hundred. That was awful but I told him we 
would pay it but we just couldn’t pay all at once. Then 
he didn’t know whether to do it or not. But finally said. 
He’d come down to two hundred if we could pay it. So 
listen dear I paid $150 down. Now Watson get at least the 
$50 and send at once. And listen Watson I haven’t any 
left you see so if you could borrow oh say $75. That 
would be $25 for me. We'll make it all right if we both 
just work. Kid its terrible but its a way out. Oh Wat- 
son dear if you were just here with me. Kid I’m efraid. 
He’s going to take me out to a nurses home he called 
it, and do it in the morning. I’m so scared Kid what if it 
would be an awful ‘I mean bad place’, and I couldn’t get 
away. I’m up in a room and oh I just imagine every 
thing. Kid listen may-be I won’t be able to write this 
week but I will if ’m possibly able. But then after this 
week if you don’t hear from me, Kid you'll find me won’t 
you ? ? ? I just had to write but may-be they won’t 
notice in the P. O. and then don’t mail my letter thru the 
P. O. Hand it to the mail man if you get the chance. 
Kid send the $50 if you can’t send another cent. Get it 
out of store or any place. I don’t know how to tell you 
to send it. Just the way you think best. I can’t write 
mama or any one else yet so if any thing comes up, I’m in 
Omaha is all J know to tell them and fix up something 
else. DP’m working or something you know, Don’t let 
any one see my address cause they might know. I told 
my right name and from H.C. Kid this Dr. doctored old 
man Lugar. Well dearest 'm going thru it all and then 
we can be happy and have our whole lives to pay it. Your 
own ‘goin’ to be brave girl Ruth. Send letter and money 
to me 2704 Nth 64th St. Omaha Nebr. Oh I do love 
you Watson and am not going to be scared. Don’t let 
Elsie know you heard from me if you can help it. Oh 
yes see if there is any mail there for me and you get it 
and send it to that address. With all my love Ruth.” 

This inscription is on the envelope: “Aug 3 7 P M 1920 
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Nebr (two two-cent stamps canceled) Watson Alexander, 
Hayes Center, Nebr.” 

In connection with the letter exhibit it may here be ob- 
served that defendant on the cross-examination testified: 
“Q. Do you know where she (Ruth Ayer) got the in- 
formation when she wrote on August 3d, she was going 
to be taken to 2704 North 64th street? A. I do not. 
* * * @. When she came to your office on August 4th, 
did she tell you she knew anything about Mrs. Deyo? 
A. She did not. Q. And you knew at that time she didn’t 
know it, didn’t you? A. Yes, sir.” Doubtless the jury 
concluded that Ruth Ayer’s statement in the letter under 
date of August 3, respecting Mrs. Deyo’s address, to- 
gether with the postmark of that date, outweighed the 
spoken word of defendant. 

Counsel argue that the letter is incompetent. They say 
it does not show a conspiracy and that it is not a part of 
the res gestae. It is further argued that, even if error 
was not committed in permitting it to be read to the jury, 
it was prejudicially erroneous to permit the jury to take 
it to the jury room as an exhibit. They contend that the 
letter is in the nature of a dying declaration or a deposi- 
tion. It does not appear, however, that the court espe- 
cially emphasized the letter exhibit as evidence. It was 
not handed to the jury by the court with the instructions, 
when the case was first submitted after argument, nor 
until after it had deliberated about 22 hours, when the 
jury’s express request that it be permitted to take it to 
the jury room was granted. 

From a strictly legal viewpoint the letter lacks the 
solemnity of a deposition and it lacks much of being a 
dying declaration. A considerable portion of it is de 
voted to expressions of solicitudc lest she and her lover 
should be unable to meet defendant’s demand for more 
money. But in the buoyancy of youth she said: “We'll 
make it all right if we both just work. Kid its terrible 
but its a way out.” The letter briefly refers ta the ordeal 
that was just before her, but it closes with a cheerful 
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view of the happy future that awaited both of them: 
“Well dearest ’'m going thru it all and then we can be 
happy and have our whole lives to pay it. Your own 
‘goin’ to be brave girl Ruth.” Dying declarations do not 
find expression in the language of Ruth Ayer’s letter. 

It will be presumed that the jury was composed of 
reasonable men. A juror may have been in doubt as to 
whether his memory with respect to certain material 
statements in the letter was correct, and, if so, it follows 
that, after reading it, he would then stand more firmly 
for conviction, or for acquittal, as the material state- 
ments, or lack of such statements, might seem to him to 
indicate. The rule is salutary, and obviously it is as im- 
portant for the protection of the innocent as for the con- 
viction of the guilty. Clearly Miss Ayer’s letter to Wat- 
son shows a conspiracy to do the unlawful act with which 
defendant is charged and in which the proof tends to show 
he participated. 

The letter of the decedent upon its face bears the im- 
print of verity. It does not contain an expression that 
suggests fabrication or invention. It is free from the in- 
firmity of memory or the doubt of sincerity. The sus- 
picion, or even the suggestion, of self-interest is absent 
that so often attends the spoken word of a witness who 
purports to repeat the language of a person since de- 
ceased. The conclusion is that the letter is a part of the 
res gestae, and that the court did not err in admitting the 
letter in evidence nor in granting the request of the jury 
to take it, as one of the exhibits, upon retiring to the 
jury room. 

Russell v. State, 66 Neb. 497, is in point. Chief Jus- 
tice Sullivan in writing the opinion of the court said: 
“The modern practice, as we understand it, both in civil 
and criminal cases, is to send to the jury room all instru- 
ments, articles and documents, other than depositions, 
which have been received in evidence, and which will, in 
the opinicn of the trial judge, aid the jury in their delib- 
erations. 12 Ency. Pl. & Pr. 591; 2 Thompson, Trials (2d 
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ed.) sec. 2575. In Langworthy v. Connelly, 14 Neb. 340, 
Mr. Justice Cobb, after a careful examination of numer- 
ous cases, reached the conclusion that ‘in the absence of 
statutory direction it is, in a great measure, left to‘the 
sound discretion of the court as to what papers, books or 
other matters of evidence, or instructions, the jury will 
be permitted to carry with them to their room upon re 
tiring to consider of their verdict.’ ” 

In Lamb v. State, 69 Neb. 212, we said: “When a con- 
spiracy is once shown to exist by the requisite quantum of 
proof, the acts and declarations of each of the conspira- 
tors, in furtherance of the common design, are the acts 
and declarations of all.” See Clark v. State, 102 Neb 
728; Neal v. State, 104 Neb. 56; Katleman v. State, 104 
Neb. 62. 

In State v. Crofford, 133 Ia. 478, it is said: “The vic- 
tim of an abortion may be a conspirator to commit the 
act although not generally regarded as an accomplice; 
and where conspiracy on her part is shown her declara- 
tions in furtherance of the design, in case of her re- 
sulting death, are admissible against her coconspirators 
on trial for the substantive crime.” 

In Solander v. People, 2 Colo. 48, the court declared: 
“A woman may conspire with others to procure miscar- 
riage of her own person, and, the conspiracy being shown, 
her acts and declarations in furtherance of the common 
design are evidence against others engaged with her in 
the criminal act.” 

In Johnson v. People, 33 Colo. 224, where defendant 
was prosecuted for murder, resulting from an abortion al- 
leged to have been committed by him, this was said: 
“Where deceased sought the services of defendant and 
voluntarily submitted to the operation, the declarations 
of deceased made to her husband soon after and closely 
attendant upen the attempt to produce the abortion, to 
the effect that defendant had operated upon her and pro- 
duced a miscarriage, was admissible in evidence.” 

In People v. Atwood, 188 Mich. 86, the court say: 
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“Where the people had proved that deceased was preg- 
nant, that an abortion had been committed, and that it 
caused her death, and where the relations of respondent 
and: deceased supported an inference that he knew her 
condition, that she would not have an operation per- 
formed without his knowledge, and that he was cognizant 
of the crime, evidence that on the night she left her home 
and remained away she seemed in good health and spirits, 
and said that she was going to meet respondent, was 
admissible as verbal acts accompanying her going away, 
and whether they truthfully explained her conduct and 
purpose was for the jury.” 

To the same effect is State v. Power, 24 Wash. 34, 
where the defendant was prosecuted for causing death by 
producing a miscarriage. State v. Dickinson, 41 Wis. 
299; State v. Howard, 32 Vt. 380; 22 C. J. 458, secs. 547, 
548. 

In criminal prosecutions it is held generally that the 
declaration of a conspirator may be shown against an- 
other conspirator unless the act was done or the declara- 
tion was made at a time when the conspiracy was not in 
existence, or was not in furtherance of the common de- 
sign. Whether the act or the declaration was in further- 
ance of the purpose of the conspiracy is for the jury to 
determine. 16 C. J. p. 665, sec. 1330, p. 666, sec. 1331; 
Neal v. State, 104 Neb. 56. 

In discussing the rule of res gestae this has been said: 
“The range of events included by the term res gestae 
varies according to the circumstances of each particular 
case. The principle upon which these declarations are 
admitted is their spontaneous and undesigned character 
and their explanatory or illustrative value in conjunction 
with the main event. It is impossible to lay down any 
general rule upon the question of what declarations do or 
do not constitute a part of the res gestae.” Underhill, 
Law of Evidence, sec. 56. 

Defendant says that, when the jury were returned to 
the jury box after being out almost a day and a night, the 
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court made some observations that were in effect instruc- 
tions. The court reporter was not present and the only 
record with respect to what the court may have said ig 
contained in the joint affidavit of counsel. Granting that 
the affidavit reflects what was said, the observations can- 
not be called instructions. It would be absurd to hold 
that a district judge ‘should be compelled to sit upon the 
bench like an automaton. The remarks were general in 
their nature and prejudicial error was not thereby com- 
mitted. 

Defendant's application for a new trial on the ground 
of newly discovered evidence was properly denied. The 
affidavits of the respective parties on this feature of the 
case are conflicting, but the court did not err in denying 
the motion. 

Other alleged errors are assigned in defendant’s brief. 
We have examined all of them, but do not find it neces- 
sary to discuss them here, more than to observe that they 
do not present reversible error. 

The judgment is 

AFFIRMED. 


DanteL D. MALCOLM, APPELLEE, V. EVANGELICAL LuTH- 
_ ERAN HOospImraL ASSOCIATION, APPELLANT. 


Firep NovEMBER 17, 1921. No. 21674. 


1. Hospitals: Cause or INgury. In respect to the causes of the al- 
leged injury the verdict of the jury is a complete and specific 
answer. 


NEGLIGENCE: QUESTION FoR Jury. Whether or not the 
nurse was careless and negligent in administering the hypodermic 
injection is a question for the jury. 


3. Master and Servant: Torts or Servant: Liapiity. A master is 
responsible for the torts of a servant when he is acting within 
the scope of his employment. 


4. Charities: HosprraL OPERATED FoR GAIN. A hospital supported and 
maintained and built by private subscription and the subscrip- 
tion of stockholders, and which declares dividends to its stock- 
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holders, and usually charges reasonable fees for services rendered, 
is not an eleemosynary institution, but one for private gain. 


5. Hospitals: Liasmity. A hospital incorporated and conducted for 
private gain is liable to patients for the negligence of nurses and 
other employees. 


6. Evidence: HyporHericaL QugEstions. It is sufficient in propound- 
ing a hypothetical question to limit the question to the statement 
of facts containing the idea upon which the evidence is elicited 
or brought out. 


ApprAL from the district court for York county: Ep- 
warp E. Goon, Jupcr. Affirmed. 


Sandall & Wray, for appellant. 
W. L. Kirkpatrick, contra. 


Heard before Morrissey, C.J., Rose, AtpricH and 
ISLANSBURG, JJ., BrowN and Exprep, District Judges. 


ALDRICH, J. 

Plaintiff in this case was a young man full of vigor, en- 
joying much vitality, and in robust health. There was 
one exception to this general condition of health. He had 
a rupture of the groin known as hernia. October 6, 1918, 
he contracted with the defendant for an operation at its 
hospital. Appellee stayed during the night of October 6 
at the hospital, and the next morning, about 30 minutes 
before the operation, one of the hospital nurses came to 
his room and inserted a hypodermic needle into his right 
arm at an improper place and in a careless manuer, at a 
point near the elbow, and then administered supposedly a 
preparation for the anesthetic to follow. Then it was 
that the appellee complained of a severe pain that ex- 
tended down into his hand and fingers, saying: “Gee, she 
must have struck my crazy bone; my hand hurts like my 
crazy bone had been bumped.” Appellee was then taken 
to the operating table, laid flat on his back, his arms 
were secured with a sheet and the folds of a shirt in such 
a position that his hands were crossed one upon the other 
on his breast. The anesthetic was administered while he 


Vo. 107] SEPTEMBER TERM, 1921. 103 


Malcolm v. Evangelical Lutheran Hospital Ass’n. 


was in this position and the operation for hernia per- 
formed without unusual incident. 

Immediately upon his regaining consciousness appellee 
complained to his attendants of the pain in his hand and 
elbow, which still remained and absorbed and diverted his 
attention from other discomforts. From that moment 
appellee’s hand was never entirely free from pain and dis- 
comfort. Appellee remained in the hospital ten days and 
was then discharged. About three weeks after the opera- 
tion appellee’s hand and arm were still troubling him. 
Then Dr. McKinley made an examination of the injured 
member and inquired thoroughly into the history of the 
case. The injury was traced back to the hypodermic 
given at the hospital. His right hand and arm became 
impaired and deficient in strength. This is a fair, im- 
partial and concise statement of the facts as they exist 
of record. 

The defendant institution is supported by subscriptions 
of its stockholders, and declares dividends on its stock, 
and charged the plaintiff a reasonable fee for his opera- 
tion... 

Did this hypodermic cause the injury and pain which 
iminediately followed? It must be conceded that plaintiff 
was absolutely sound, with the exception of this hernia, 
at the time of the operation, and that the injuries com- 
plained of immediately followed the insertion of the 
hypodermic needle. Was the injury complained of the 
natural and proximate result of the hypodermic injec- 
tion? As a result of this injury the hand and wrist be- 
came atrophied and lost much in strength. Taking into 
consideration the health and strength of the appellee, and 
that his deficiency or weakness dates solely from the -in- 
jection of the hypodermic, and from all the evidence in 
the record on this subject, it is plainly apparent that the 
administering of the hypodermic injection by Miss Oertel, 
one of the nurses of the institution, caused the injury 
complained of. The evidence on this subject is clearly 
manifest on an examination of the record. The case in 
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many of its aspects is not unlike the case of Murphy v. 
Southern Pacific Co., 31 Nev. 120. The testimony of the 
appellee himself and the attending physicians clearly 
prove the situation. It is patent upon the face of all the 
facts that the atrophied and the apparent diseased con- 
dition of the arm dated from the injection of the hypo- 
dermic needle by the nurse and this is responsible for the 
situation and condition of the plaintiff as we find him. 
Keane v. Village of Waterford, 130 N. Y. 188. 

Another proposition presented is, was this an eleemosy- 
nary institution or one for hire. The facts are that it 
had stockholders who paid the market price for the stock, 
and paid dividends on the stock, and charged patients 
what it was reasonably worth for services performed. 
This situation and these facts take it out of the line of 
charitable institutions and makes it responsible for the 
negligence of a nurse when acting within the scope of her 
duties. Wetzel v. Omaha Maternity & General Hospital 
Ass’n, 96 Neb. 636. The general principle that a master 
is responsible for the torts of a servant in the scope of his 
employment applies here. A hospital incorporated and 
conducted for private gain is liable to patients for the 
negligence of nurses and other employees. In the instant 
case we have a nurse administering a hypodermic injec- 
tion in an unskilful, careless and negligent way. All this 
appears from the evidence in the record by a preponder- 
ance thereof. The attending physicians say that the 
hypodermic injection was administered at the wrong 
place in the arm in a negligent and careless manner. This 
is the finding of the jury, and we should not disturb it. 

Whether or not the plaintiff’s doing work delayed his 
getting well or caused an additional injury to his hand 
is purely a question for the jury, and they evidently found 
no bad effects from his activity. It is plainly evident 
from the record that there was no negligence on the part 
of plaintiff in his treatment during his entire illness. 

In answer to the proposition that plaintifi’s hypotheti- 
cal questions do not properly reflect the evidence in the 
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case, we answer that these questions are not entitled to 
such a criticism. It is sufficient to say they reflect the 
evidence upon the point upon which testimony is sought, 
and on the whole cover all the questions sought to be an- 
swered by the witness, and did not mislead any one. 
They, and each of them, reflected the evidence in a fair 
way to elicit testimony upon the point sought. 

The verdict is amply sustained by the evidence, and, 
such being the case, we are bound to follow the verdict of 
the jury as it is supreme in the realm of fact. All the 
citations made by defendant do not disprove this fact. 
The American jury is one of our settled institutions and 
is characteristic of the Anglo-Saxon race and has its full 
approval. The place that this hypodermic was adminis- 
tered, it is evident, was a mistake or a matter of misin- 
formation. According to the evidence of the attending 
physicians, it was not properly administered, and negli- 
gently or ignorantly, as the case may be, administered in 
the wrong place in the arm. 

The defendant makes severe criticism of the instruc- 
tions as given by the court, beginning with instruction 
No. 414 and ending his discussion with instruction No. 15. 
We have carefully examined and analyzed each instruc- 
tion offered. by the court. We find that the court in its 
instructions covered every proposition offered by the de- 
fendant and refused by the court. The court’s instruc- 
tions cover the issues of the case as well as any instruc- 
tions we ever had the privilege to read. They carefully 
state the issues and profoundly analyze the law and 
make no mistake in the application of the law to the 
facts. The defendant in the course of the trial received 
the full benefit of its theory, and had all the advantages 
of its particular views, and got before the jury all of its 
material testimony, and the jury had an opportunity to 
consider the views and the facts held by the defendant. 
The plaintiff, on the other hand, fairly submitted his 
theories and facts and views of the issues of the case. 
The jury took into consideration, under the instructions 


"106 NEBRASKA REPORTS. [Vor. 107 


Knepher v. McKenney Dentists. 


of the court, the law and its application to the facts. So 
it may be said that all parties had a‘fair opportunity to 
present and have tried all the issues of the case. 

The verdict is amply sustained by the evidence and is 
just and has the approval of law. By reason of these 
facts, the judgment is 
AFFIRMED, 


JAMES P. KNEPHER, APPELLEE, V. MCKENNEY DENTISTS ET 
AL., APPELLANTS. 


Firep November 17, 1921. No. 21703. 


1. Appeal: AFFIRMANCE. Where the evidence proves the issues as 
tendered by the plaintiff, this court will not disturb the verdict 
of the jury. 


2. Evidence examined, and held sufficient to support the verdict of 
the jury. 


AppEAL from the district court for Douglas county: 
Lee S. EstELLe, JUDGE. Affirmed. 


John W. Yeager, for appellants. | 
J. E. Von Dorn, contra. 


Heard before Morrissey, C.J., Rose, ALDRICH and 
FLansbpurc, JJ., Brown and Etprep, District Judges. 


ALDRICH, J. 

Plaintiff brought this action against the defendants to 
recover damages for personal injuries alleged to have been 
caused by certain dental work performed for plaintiff by 
the McKenney Dentists, a corporation, through the 
agency of one of its dentists, Dr. Robert R. Paige, also a 
defendant. The case was tried to a jury, resulting in a 
verdict and judgment in plaintiff’s favor for $500. De- 
fendants appeal. 

The principal issue presented by the briefs is whether 
or not the evidence taken as a whole was sufficient to 
sustain the verdict. The opinion will be devoted in the 
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main to a discussion of this proposition. 

It appears from the record that the plaintiff, having a 
small cavity in one of his lower molar teeth, went to the 
offices of the McKenney Dentists for treatment. He was 
examined and assigned to Dr. Paige, who was a duly 
licensed and practicing dentist in the employ of the Mc- 
Kenney Dentists. Dr. Paige examined plaintiff’s teeth 
and advised that he have the tooth filled, and said that 
the molar immediately adjacent to the tooth of which 
plaintiff complained showed signs of decay and should 
be filled. He therefore ground out the cavities and put 
in the fillings. Almost immediately after the work had 
been done plaintiff complained to the doctor that the 
tooth pained him. Dr. Paige told him that many people 
did not lose the feeling from the effect of a filling until 
6 or 8 hours afterwards. Plaintiff came back to Dr. 
Paige two days later, saying he could not stand the pain. 
At that time he called the doctor’s attention to a slight 
swelling in his face. Dr. Paige then put on a “local ap- 
plication ;” that is, he put medicine around the teeth and 
on the gum. A day or so later plaintiff came back to the 
office again suffering with severe pain and his face 
swollen more than before. Another doctor examined his 
teeth and reported to Dr. Paige that an abscess had 
started. Dr. Paige started to drill the filling out of one 
of the teeth. Plaintiff could not stand the drilling that 
day or the next. Dr. Schreiber, another doctor employed 
by the McKenney Dentists, took charge of the case. He 
cut an opening in the tooth and treated it. All the filling 
had not been drilled out. After a second examination he 
advised plaintiff to have the tooth extracted by a special- 
ist. Plaintiff was sent to Dr. Houston, a specialist, who 
pulled the tooth. About twelve days later Dr. Houston 
pulled the other tooth. He took an X-ray of both teeth 
when plaintiff first called at his office and the picture is 
in the record. The two teeth extracted are also in the 
record as exhibits. 

Plaintiff’s own testimony as to his suffering and sleep- 
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less nights is, of course, uncontradicted. But there is a 
conflict in the testimony of the doctors when it comes 
to reading the X-ray pictures. Dr. Harry Foster testi- 
fied that the picture shows in the second molar the filling 
touching on the prongs in the pulp; that in the third 
molar it does not touch the pulp. Other doctors called 
express their doubts or deny that it touches at all. 

The testimony shows that the tooth pulp is very sensi- 
tive and is full of nerve tissue, and that a filling set on 
the pulp would cause severe pain, and, if not sterilized or 
the canals filled with sterilizing material, an abscess 
would result. Dr. Harry Foster testified that there 
should be, between the filling and the pulp, a nonconduc- 
tor; that gutta-percha was sometimes used to cap the 
pulp, and that there appeared to be nothing between the 
pulp and the silver amalgam in the tooth in question. As 
a matter of fact Dr. Paige admitted that he did not cap 
the pulp. 

We think that the jury were justified in believing the 
witnesses for the plaintiff, and their verdict on conflicting 
evidence should not be disturbed unless clearly wrong. 
This proposition is so axiomatic that no cases need be 
cited. 

“The law does not require of a surgeon absolute ac- 
curacy either in his practice or his judgment. It does 
not hold him to the standard of infallibility, nor require 
of him the utmost degree of care or skill, but that in the 
practice of his vocation he shall exercise that degree of 
knowledge and skill ordinarily possessed by members of 
his profession.” Van Skike v. Potter, 53 Neb. 28. 

This case is cited by counsel for appellants. We admit 
this to be the law, but hold that a dentist or surgeon is 
liable for his negligent acts. Clearly it was a negligent 
act to set the filling on the pulp as was done in this case. 
This caused the soreness and finally necessitated the ex- 
tractions. Omaha is Nebraska’s largest city and dentists 
there have very extensive practices. Their standard 
should be high. 
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Appellants also object to the amount allowed in the 
verdict, claiming it is excessive. Taking into considera- 
tion the pain and anguish and the injury to his health 
testified to by plaintiff, and, what is more, the loss of 
two teeth, we do not think the verdict wag at all ex- 
cessive. It was eminently fair and just. 

In view of this discussion and the entire record, the 
judgment is : 
AFFIRMED. 


Lock W. STURGEON, APPELLEE, V. EDWarD R. WILSON, 
APPELLANT, 


Firep NovEMBEE 17, 1921. No. 21794. 


Courts; APPEAL: Issues. When an appeal is taken from municipal 
court to district court, the case is to be tried in appellate court 
upon the issues that were presented in the court from which the 
appeal is taken. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGn. Affirmed. 


John O. Yeiser, for appellant. 
John M. Berger, contra. 


Heard before Morrisssy, C.J., Rose, ALDRICH’ and 
FLANSBURG, JJ., BUTTON and CoxBy, District Judges. 


ALDRICH, J. 

This was an action at law tried originally in the munic- 
ipal court of the city of Omaha, in which Lock W. Stur- 
-geon was plaintiff, and is appellee here, and Edward R. 
Wilson was defendant, and is appellant here. The case 
was set for trial by agreement. On August 15, 1919, 
plaintiff failed to appear for trial. A trial was had on 
the pleadings and the evidence, and the court found that 
the plaintiff was indebted to the defendant in the sum 
of $37.50, and also costs upon defendant’s counterclaim, 
and plaintiff’s claim was dismissed. On August 22, 1919, 
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plaintiff filed an appeal bond fixed by the court in the 
sum of $90. This bond was accepted and approved by the 
court. This ended the case in the municipal court. On 
September 15, 1919, the plaintiff filed in the district 
court for Douglas county the transcript and all original 
papers. On the 4th day of October, 1919, plaintiff filed 
in district court his petition setting forth the original 
allegations and claims. The defendant failed to file an 
answer, and on the 30th day of April, 1920, plaintiff re- 
covered a judgment of $250. From this decision defend- 
ant appealed to this court. 

Under the issues here we deduce the following proposi- 
tion as found in O’Leary v. Iskey, 12 Neb. 186: “When 
an appeal is taken from the county court to the district 
court, the case is to be tried in the appellate court 
upon the issues that were presented in the court from 
which the appeal is taken.” We find this principle enun- 
ciated in the following cases: In re Estate of Normand, 
88 Neb. 767; Fuller € Johnson v. Schroeder, 20 Neb. 631; 
Mallory v. Estate of Iitegerald, 69 Neb. 312; Jenkins v. 
State, 60 Neb. 205. In the last case it is held: “When an 
appeal is docketed in the district court the judgment 
appealed from is vacated and annulled, and the litigants 
are, with respect to their legal rights, where they were at 
the commencement of the suit.” This principle is also 
sustained in Huffman v. Ellis, 52 Neb. 688. This prin- 
ciple has been distinctly stated in Levi v. Fred, 38 Neb. 
564, and Bishop v. Stevens, 31 Neb. 786. This doctrine is 
upheld in section 8455, Rev. St. 1913, which is as follows: 
“The plaintiff in the court below shall be the plaintiff in 
the district court; and the parties shall proceed, in all 
respects, in the same manner as though the action had 
been originally instituted in such court.” This rule has 
the salutary effect of having the case tried upon its 
merits. Defendant failed to avail himself of the oppor- 
tunity to try his case, hence this appeal is 

AFFIRMED. 
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Grorce W. WILSON, ADMINISTRATOR, APPELLANT, ¥. UNION 
PAciIFIC RAILROAD COMPANY ET AL., APPELLEES. 


Firep Novemser 17, 1921. No. 21353. 


1. Railroads: CoNSIGNEE AN INVITEE. Where a person or his agent 
goes upon the railroad right of way for the purpose of obtaining 
goods consigned to him, which the railroad company has unloaded 
and piled upon the ground, such person is an invitee and not a 
trespasser, and the company owes to him the duty of exercising 
ordinary care not to injure him. 


Liasinity ror DeatH. In such case, where an engineer 
sees, or, by the exercise of ordinary care, should have seen, such 
person standing within the clearance of his train, or so close 
thereto as to be in a place of peril, the mere fact that such person 
has negligently placed himself in a place of danger does not 
excuse the engineer in running him down, if, in the exercise of 
ordinary care, a collision could have been averted. 


In such case, the engineer may assume that an 
adult person will not remain in a place of danger, but that he 
will step to one side and avoid injury. This assumption, however, 
may not be carried beyond the point where a person of ordinary 
prudence would infer from appearances that the person was 
oblivious or heedless of the danger, and from that moment the 
engineer is charged with the duty of exerting all reasonable ef- 
forts to avoid a collision. 

NEGLIGENCE: QUESTION FoR Jury. Evidence examined, and 
held that the question of negligence, under the doctrine of “the 
last clear chance,” should have been submitted to the jury. 


APPEAL from the district court for Dawson county: 
Hanson M. Grimes, JuDGE. Reversed. 


Halligan, Beatty € Halligan, for appellant. 


N. H. Loomis, Edson Rich, C. A. Magaw and T. W. 
Bockes, contra. 


Heard before Morrissry, ©.J., Lerron, Rose, Dran, 
AvpricH, Day and FLanspure, JJ. 


Day, J. 
In a former unpublished opinion by the commission, we 
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affirmed the judgment of the lower court. A rehearing 
was granted, and the case submitted to the court. 

The plaintiff, as administrator of the estate of his de- 
ceased son, Joseph E. Wilson, brought this action against 
the defendant to recover damages for negligently causing 
the death of deceased. At the close of the plaintiffs tes- 
timony, on motion of the defendant, the trial court di- 
rected a verdict for defendant, and entered judgment ac- 
cordingly. The plaintiff appeals, assigning as error this 
action of the court. 

In stating his cause of action, the plaintiff relied upon 
a number of specifications of negligence, one of which 
only need be considered at this time, namely, the failure 
of the defendant to blow the whistle or give other warn- 
ing of the approach of the passenger train. The answer 
of the defendant admitted that the deceased came to his 
death by a collision with its train; denied that it was 
negligent; and alleged that deceased’s death was due to 
his own negligence. The only question presented upon 
the reargument on behalf of the plaintiff was whether 
the case should have been submitted to the jury upon the 
doctrine of what is frequently termed “the last clear 
chance.” <A determination of this question involves an 
examination of the evidence. 

The record shows that on January 4, 1918, at about 2 
o'clock in the afternoon, on a partially cloudy day, 
Joseph E. Wilson, a young man slightly over 18 years 
of age, was struck and instantly killed by a west-bound © 
passenger train on defendant’s road. The train, consist- 
ing of an engine and 13 coaches, was one of the fast 
transcontinental trains operated by the defendant, and 
at the time of the collision was running at approximately 
40 miles an hour. The collision occurred at a point 475 
feet west of the depot in the village of Willow Island. 
At that point the defendant maintains a double track 
which, for practical purposes, may be said to extend in an 
east and west direction. The north track was used by 

west-bound trains, and the south track by east-bound 
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trains. The view to the east from the point of the 
collision is, unobstructed for over a mile. There was 
a platform extending along the north side of the tracks, 
and also one on the south side of the tracks, used 
for convenience in handling freight. The plaintiff was 
engaged in operating a store, and his son Joseph, the de- 
ceased, was assisting him. On the day in question the. 
plaintiff sent his son Joseph with an automobile to get 
some freight, consigned to plaintiff, which had been un- 
loaded from the car by the defendant and piled upon 
the depot ground about 135 feet west of the platform, and 
on the south side of the double track. The freight was 
piled in an open field, and there was no road leading to it. 
The surface of the ground approaching this point was 
very uneven, full of holes, and not safe to drive over. 
Joseph took the automobile and stopped it on the north 
side of the double track, directly north of the place 
where the freight was piled. He had carried a few boxes 
across the tracks and placed them in the automobile, and, 
while thus engaged, a freight train approached from the 
west upon the south track, blowing the whistle, ringing 
the bell, and otherwise making considerable noise. 
Joseph stopped his work and went over to the south side 
of his automobile, leaning his arm on the car, his face 
looking toward the west, watching the freight train. He 
continued to remain in this position until just the in- 
stant he was struck, when he turned his head slightly to 
the east, the train striking him on the left side of the 
head, resulting in instant death. The front end of the 
passenger train passed the front end of the freight train 
a little east of the depot, and the rear of the two trains 
cleared about 260 feet west of the point of collision. 
Neither of the trains were scheduled to stop at Willow 
Island, and did not do so on this occasion. There is no 
doubt under this record that the deceased was rightfully 
on the defendant’s right of way, and in no sense could he 
‘be regarded as a trespasser. By placing the freight upon 
the ground at the point where it was unloaded, the de- 
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-fendant impliedly at least invited the consignee or his 
agents to come and get it. 

Deceased being an invitee upon the premises, the duty 
which the defendant owed to him was to exercise reason- 
able and ordinary care for his safety. It was conceded 
upon the oral argument, as it must be under the facts 
shown, that the deceased was negligent in placing himself 
in a position so close to the rails as to be within the clear- 
ance of the train. This, however, would not necessarily 
relieve the defendant from liability for negligently in- 
juring him. 

It is contended on behalf of the defendant that the de- 
ceased was in a place of safety, and that he moved into a 
place of danger just at the instant he was struck by the 
passing train; that at the time he moved into a place of 
danger it was then impossible for the defendant to do any 
act to avert the accident. There is testimony which 
tends to show that the automobile was standing ten feet 
distant from the north rail of the defendant’s north track. 
It was stated in argument that the overhang of the en- 
gine was two feet and eight inches, and it was contended 
that if the deceased was leaning against the south side of 
the automobile, and had remained there, he would not 
have been injured. But there is also testimony from 
which the jury might have inferred that the deceased 
was within the clearance of the train from the time he 
took the position of leaning against the south side of his 
automobile. One of the witnesses testified, in speaking 
of the position of the automobile, that in his judgment it 
would just clear the train. There is testimony that the 
deceased did not move from his position except to turn his 
head slightly toward the east just at the instant he was 
struck. The fact that he was struck without moving the 
position of his body, coupled with the additional fact that 
the door of the automobile was wrenched, the fender 
dented, and the windshield broken, clearly made it a 
question for the jury to determine whether deceased was 
in a position of peril. 
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Upon the issue as to whether the whistle was blown, a 
number of witnesses testified that they did not hear any 
whistle on the passenger train. Negative testimony of 
this character is not usually regarded as sufficient proof 
that the circumstances sought to be established did not 
occur, but upon this issue there was some affirmative testi- 
mony. The witness, J. E. Jurgen, testified: ‘Whether it 
whistled up above or not, I don’t know, but after it hit 
the mail crane east of the depot it did not whistle.” 
There is no testimony showing how far east of the depot 
the mail crane was located, but there is testimony that 
the depot was 475 feet east from the point of the collision. 
Assuming that the depot extended east and west for 50 
feet, the jury would have had the right to conclude that 
the train traveled 525 feet immediately preceding the col- 
lision without blowing the whistle. 

Ordinarily a person on a railroad track, or so close 
thereto as to be within the clearance of a train, will step 
to one side in ample time to avoid injury, and an engineer 
in charge of a train may assume that an adult person in 
a place of danger, near or upon the tracks, will exercise 
ordinary care to remove himself to a place of safety, but 
such assumption may not be carried beyond the point 
where a person of ordinary prudence would infer from 
appearances that such person was heedless or oblivious 
. of the danger, and from that moment the engineer in 
charge of the train is required to exercise all reasonable 
effort to avoid a collision. 

Under the facts before us, we think it was for the jury 
to say whether the engineer saw, or, by the exercise of 
reasonable care, could have seen, the position of the de- 
ceased; whether he was in a position of peril; at what 
point as the train approached the deceased it would have 
become apparent to a man of reasonable prudence that 
the deceased was oblivious of the danger he was in; 
whether after that point was reached the engineer should 
in the exercise of reasonable care have blown the whistle; 
and whether, if the whistle had been blown, the collision 
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would have been averted. 

In this discussion of the case we have refrained from 
considering the facts in relation to the other specifica- 
tions of negligence alleged in the petition, for the reason 
that, in our opinion, the trial court correctly withdrew 
those issues from the consideration of the jury. 

We are of the opinion that the court erred in failing 
to submit the case to the jury upon the doctrine of “the 
last clear chance,’’ as applied to the charge of negligence 
in failing to blow the whistle, or otherwise give warning. 

For cases supporting the doctrine discussed, see Lucas 
v. Omaha & C. B. Street R. Co., 104 Neb. 432, and cases 
there cited; Gunter’s Admr. v. Southern R. Co., 126 Va. 
565; Southern R. Co. v. Bailey, 110 Va. 883; Chesapeake 
& O. R. Co. v. Corbin’s Admr., 110 Va. 700; James v. 
lowa C. R. Co., 183 Ia. 231; Lake Erie & W. R. Co. v. 
Brafford, 15 Ind. App. 655; and note under Martin v. 
Hughes Creek Coal Co., 41 L. R. A. n. s. 264 (70 W. Va. 
711). 

The judgment of the lower court is reversed, and the 
cause remanded for further proceedings. 

REVERSED. 


JOHN KOSKOVICH, APPELLEE, V. GEORGE RODESTOCK, AP- 
PELLANT. 


Fitep NoveMBER 17, 1921. No. 21645, 


1. Witnesses: ConFIDENTIAL CoMMUNICATIONS. Under section 7898, 
Rev. St. 1913, only such confidential communications are priv- 
ileged as are necessary and proper to enable a physician to dis- 
charge the functions of his office according to the usual course 
of practice or discipline. And, while great latitude will be given 
to a physician in determining what facts should be disclosed, yet 
in its ultimate analysis it becomes a judicial question to deter- 
mine whether such disclosures were necessary and proper. 

Under the facts disclosed in the opinion, the 

declarations of the plaintiff made to the physician were not 

privileged, and the exclusion of such statements when offered in 
evidence was error. 
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APPEAL from the district court for Boone county: 
FREDERICK W. BUTTON, JUDGE. Reversed. 


V. E. Garten and A. E. Garten, for appellant. 
W. J. Donahue and F. D. Williams, contra. 


Heard before Letron, Dean and Day, JJ., CoRcOoRAN 
and Goss, District Judges. 


Day, J. 

This is an action for damages for personal injuries 
arising out of an assault and battery inflicted upon the 
plaintiff. There was judgment for the plaintiff for 
$5,000. Plaintiff appeals. 

The only question presented by the record is whether 
the court erred in excluding the proffered testimony of 
Dr. William M. Green, a physician, called on behalf of the 
defendant. The ruling of the court was based upon the 
theory that the declarations of the plaintiff, which the 
defendant sought to establish by Dr. Green, were confi- 
dential communications intrusted to him in his profes- 
sional capacity, and for that reason were inadmissible 
under the provisions of our statute. 

It appears that plaintiff and defendant engaged in a 
physical encounter in which the plaintiff was severely 
beaten by a club wielded by the defendant. In the affray 
the plaintiff sustained a wound upon the head, a broken 
arm, and a number of bruises upon the body. 

It was the theory of the defense that the plaintiff was 
the aggressor in the affray; that he assaulted the defend- 
ant with a loaded revolver and snapped it three times; 
and that the blows struck by the defendant were deliv- 
ered in self-defense. The defendant supported this theory 
by his testimony, and also introduced in evidence the re- 
volver which he secured during the fight, the barrel of 
which was slightly bent out of alignment with the 
cylinder. He also introduced three unexploded cart- 
ridges which indicated they had been struck Pa: one 
‘trigger. 
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The plaintiff denied the assault upon the defendant; 
denied that he at any time had the revolver in his hand or 
that he had snapped it; and claimed that when he was 
knocked down the revolver fell out of his pocket, and 
that defendant got hold of it and threw it in the pasture. 
The plaintiff was corroborated in his version of,the affray 
by his companions, while the defendant’s theory was not 
corroborated by any witness other than himself. 

The plaintiff engaged Dr. Green, professionally, to 
treat his injuries. The defendant sought to show by Dr. 
Green that the plaintiff had told him “that he pulled his 
revolver and snapped it several times, but that the blamed 
thing would not go off.” That this was material evi- 
dence for the defense must, we think, be conceded. 

Section 7898, Rev. St. 1913, provides as follows: “No 
practicing attorney, counselor, physician, surgeon, min- 
ister of the gospel or priest of any denomination, shall be 
allowed in giving testimony to disclose any confidential 
communication, properly intrusted to him in his profes- 
sional capacity, and necessary and proper to enable him 
to discharge the functions of his office according to the 
usual course of practice or discipline.” 

It is quite apparent from the language of the statute 
above quoted that it was not the intention of the legis- 
lature to disqualify the classes of persons named therein 
from testifying concerning all communications made to 
them in their professional capacity. It is only such con- 
fidential communications intrusted to them in their pro- 
fessional capacity, and which are necessary and proper to 
enable them to discharge the functions of their office ac- 
cording to the usual course of practice or discipline, 
which are privileged and within the protection of the 
statute. If the legislature had intended to exclude all 
communications received in a professional capacity, there 
would seem to be no necessity of adding the words, “and 
necessary and proper to enable him to discharge the 
functions of his office according to the usual course of 
practice or discipline.” At common law there was no 
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privilege as to communications between a physician and 
his patient. This rule‘has been modified by statute to 
the extent above indicated. It is obvious that whether 
a communication was confidential and necessary and 
proper to be given must be determined in every case ac- 
cording to its peculiar facts; and, while great latitude 
should be given to the classes of persons named in the 
statute in determining what facts should be disclosed, 
yet in its ultimate analysis it becomes a judicial question 
to determine whether the disclosures were necessary and 
proper. 

' ‘It is difficult to imagine how the fact that the plaintiff 
had a revolver in his hand, and snapped it several times 
but that it would not go off, as narrated by him, would 
throw any possible light on, or assist in any manner, the 
proper treatment of his injuries. The nature of the in- 
jury was self-evident, and the treatment would be the 
same regardless of what the plaintiff was doing when he 
received it. 

The views expressed herein find support in Missouri P. 
R. Co. v. Castle, 172 Fed. 841, where this same statute is 
construed. 

For other cases having an immediate bearing on the 
question, see Blossi v. Chicago & N. W. R. Co., 144 Ia. 
697; Green v. Terminal R, Ass’n, 211 Mo. 18; Kansas 
City, Ft. 8S. & M. R. Co. v. Murray, 55 Kan. 336; Collins v. 
Mack, 31 Ark. 684; Brown v. Rome, W. & O. R. Co., 45 
Hun (N. Y.) 439; Griffiths v. Metropolitan Street R. Co., 
171 N. Y. 106; Travis v. Haan, 119 App. Div. (N. Y.) 138. 

From what has been said, it follows that the proffered 
testimony of Dr. Green should have been received in evi- 
dence, and it was error for the trial court to exclude it. 

The judgment is reversed and the cause remanded for 
further proceedings. 

REVERSED. 
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Lou Brown Yy. STATE OF NEBRASKA. 


Firep NoveMBeR 17, 1921. No, 21912. 


1. Criminal Law: WitNEesses: OaTH: Presumprion, Where, upon a 
trial, an adult witness is sworn in the usual and customary man- 
ner of administering oaths in the courts of this state, by the up- 
lifted right hand, it will be presumed, in the absence of an af- 
firmative showing to the contrary, that such witness not only 
understood the nature and obligation of the oath, but that he re- 
garded it as binding on his conscience. Such presumption is not 
overcome by the mere fact that the witness understood English 
imperfectly and gave his testimony through the aid of an in- 
terpreter. 


Watves. In such case, if it is conceived 
that the witness does not understand the obligation, he should be 
interrogated specifically upon that question and an answer elic- 
ited; and a failure to so inquire will be deemed a waiver of the 
objection. 


3. Indictment. Where a crime may be committed by several meth- 
ods, the indictment may charge that it was committed by all, 
provided they are not inconsistent or repugnant to each other. 


ReEpuonancy. An allegation in an information charging 
that the crime of robbery was committed by force and violence, 
and by putting in fear, is not repugnant. 


Error to the district court for Morrill county: ANson 
A. WELCH, JuDGE. Affirmed. 


R. J. Greene, Richards & Carter and Hugh C. Wilson, 
for plaintiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Morrissry, C.J., Lerron, Rosp, Duman, 
ALDRICH, DAY and FLANSBURG, JJ. 


Day, J. 

Criminal prosecution on a charge of robbery. Accused 
was convicted, and has brought the record of his trial to 
this court for review. A number of assignments of error 
are noted in the brief, but only such need be considered 
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as were presented upon the oral argument. 

It is first urged that there was error in receiving the 
testimony of the prosecuting witness, Piedad Herrera, the 
basis of this objection being that the witness was a citizen 
of Mexico; that he was unfamiliar with the English lan- 
guage; and that the mode of administering the oath to 
him was not such as to be the most binding on his con- 
science. The record shows that upon the opening of the 
trial all the witnesses were sworn together, Piedad Her- 
rera being among the number. The oath was adminis- 
tered by the clerk of the court in the usual manner ob- 
served in this state, namely, by the uplifted right hand. 
When Piedad Herrera was called to the witness-stand to 
testify, it developed that he was a citizen of the Republic 
of Mexico; that his knowledge of English was limited to a 
few words; and it was apparent that he could not give 
his testimony except through the aid of an interpreter. 
To test his ability to understand English, and to deter- 
mine the necessity of calling an interpreter, he was asked 
several questions by the court, as well as by counsel, to 
some of which he made no answer at all, and to others re- 
plied, ‘““No savie English,” and “No talk.” He was then 
asked by counsel for the defendant, “Do you know what 
the clerk said to you when you men were standing up here 
and he asked you to hold up your right hand and swear?” 
to which he made no answer. An interpreter was then 
called and duly sworn by the court to truly interpret the 
questions propounded by counsel into the Mexican lan- 
guage, and the answers of the witness thereto into Eng- 
lish, adding thereto, the following: ‘You will also inter- 
pret to the witness the oath to be administered into the 
Mexican language.” The court thereupon repeated the 
usual form of oath taken by witnesses. Following some 
questions propounded to the interpreter by counsel touch- 
ing his qualifications to act as such, the record then re- 
cites: “Piedad Herrera was called as a witness on be- 
half of the plaintiff and being first duly sworn testified as 
follows.” Under this state of the record we are of the 


122 NEBRASKA REPORTS. [Vor. 107 


Brown v. State, 


opinion that the objection to the testimony of the witness 
Piedad Herrera was not well founded. The presuimption 
is always in favor of the regularity of proceedings in 
court, and where, as in this case, the record recites that 
the witness was duly sworn, it will be presumed, in the 
absence of an affirmative showing to the contrary, that 
he understood he was being sworn as a witness, and that 
he regarded the form of the oath as binding on his con- 
science. If the defendant conceived that the witness did 
not understand that he was being sworn as a witness, or 
that he did not regard the mode of administering the oath 
as binding on his conscience, he should have interrogated 
the witness with respect to these matters. The mere fact 
that the witness did not answer the questions put to him 
in English falls far short of an affirmative showing that 
he did not understand the oath or regard it as binding 
upon his conscience. No attempt was made to inquire 
of the witness through the interpreter concerning these 
matters. Other witnesses of the same nationality as 
Piedad Herrera were called, and it developed that they 
regarded an oath taken on the Holy Bible as more bind- 
ing on their conscience, and as to them the oath was so 
administered. This, however, does not amount to an 
affirmative showing that Piedad Herrera considered an 
oath taken in that manner as most binding on his: con- 
science. In Pumphrey v. State, 84 Neb. 637, it was said: 
“If a litigant conceives that such witness (an adult citi- 
‘zen of the Empire of Japan) does not understand or will 
not give heed to the oath administered, he may interrogate 
the witness before he is sworn, or prove his incom- 
petency by other relative evidence. If he fails to do so 
the relevant testimony of the witness should be received.” 

It is next urged by defendant that the information is 
bad because two separate offenses are charged in one and 
the same count of the information, to wit: Robbery by 
force and violence; and robbery by putting in fear. The 
information is in the usual form, and, stripped of its 
verbosity, charged the defendant with the crime of rob- 
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bery by taking from the person of Piedad Herrera by 
force and violence, and by putting him in bodily fear. 
Section 8594, Rev. St. 1913, defining the offense of 
robbery, is as follows: “Whoever forcibly, and by vio- 
lence, or by putting in fear, takes from the person of an- 
other any money or personal property, of any value what- 
ever, with intent to rob or steal, shall be deemed guilty 
of robbery, and upon conviction thereof, shall be im- 
prisoned in the penitentiary not more than fifteen nor 
less than three years.” 

This section of the statute does not define two separate 
felonies, but defines one only, which may be committed by 
two methods, namely, by force and violence, or by putting 
in fear. It is a general rule of criminal procedure that, 
when under a statute an offense may be committed by 
several methods, the indictment or information may 
charge that it was committed by any or all such methods 
as are not inconsistent with, or repugnant to, each other. 
The averments in the information are not repugnant, but 
are perfectly consistent with each other, and therefore 
are not improperly joined. The principle here announced 
finds support in 2 Wharton, Criminal Procedure (10th 
ed.) sec. 1221. In State v. Montgomery, 109 Mo. 645, the 
indictment charged, as in this case, that the crime was 
committed by taking from the prosecuting witness by 
force and violence, and by putting him in fear. A similar 
objection was made as is made in this case. It was held: 
“Where a crime may be committed by several methods, 
the indictment may charge that it was committed by all, 
provided they are net inconsistent with, or repugnant to, 
each other.” Besides, section 9050, Rey. St. 1913, pro- 
vides: “No indictment shall be deemed invalid, nor shall 
the trial, judgment or other proceedings be stayed, ar- 
rested or in any manner affected; * * * nor for any 
other defect or imperfection which does not tend to the 
prejudice of the substantial rights of the defendant upon 
the merits.” Even if it be conceded that the information 
was bad for duplicity, there appears no basis to believe 
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that such defects “tend to the prejudice of the substan- 
tial rights of the defendant upon the merits.” 

Lastly, it is urged that the court erred in its instruc- 
tions to the jury. Particular complaint is made against 
instruction No.5. This instruction sets out the essential 
elements necessary to constitute the crime of robbery 
under the statute. The criticism is made that the in- 
struction does not require the jury to find beyond a rea- 
sonable doubt that these essential elements of the crime 
were committed by the defendant. If this were the only 
instruction given tending to connect the defendant with 
the commission of the essential elements of the crime, we 
think the criticism of the instruction would be well taken. 
By instruction No. 7, however, the court told the jury: 
“The burden of proof is upon the state to prove beyond a 
reasonable doubt by the evidence in this case each and all 
of the above-mentioned essentials of the crime charged 
and also that it was committed at the time and place 
stated in the information upon the said Piedad Herrera 
by the defendant in the manner charged in said informa- 
tion as hereinbefore stated.” It is well established that 
the instructions should be considered together, and when 
so considered, if the law is correctly stated, it is sufficient. 
It seems plain that, taking the two instructions together, 
the jury could not have been misled in this case. 

From an examination of the entire record, we find no 
error which would justify a reversal of the judgment. 

The judgment is 

AFFIRMED. 


GERMAN AMERICAN STATE BANK, APPELLANT, VY. MUTUAL 
BEngFIT, HeattH & ACCIDENT ASSOCIATION ET AL., 
APPELLEES. 

Frep NoveMBER 17, 1921, No. 21644. 


1. Principal and Agent: Notes: Guaranty. The mere fact that an 
insurance company knows that its soliciting agents, in selling its 
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insurance, take notes payable to themselves for the premiums, 
and on their own responsibility discount the notes, deduct their 
commissions and remit the balance of the proceeds of the notes to 
the company, is not sufficient to impute to the company the 
further knowledge that promises are being, or may be, made by 
such agents that the insurance company will guarantee payment 
of the notes. 


Such soliciting agents, authorized to sell 
insurance and procure the issuance of policies to applicants only 
upon remittance to the company of the net premium in cash, 
have no implied authority, from the mere fact that they are per- 
mitted to extend their individual credit to applicants, to bind the 
insurance company by a contract to guarantee the notes so taken 
by the agents from such applicants. 


: 3 : ACTIONABLE Fraup. False representa- 
tions by such soliciting agents, in making an arrangement with 
the bank for the discount of all such notes so taken, that the 
insurance company was back of such transaction and would guar- 
antee payment of the notes and would deposit money in the bank 
as security, were more than mere promissory representations, but 
were representations as to the present attitude of the company 
toward such transaction, and, being false, are actionable. 


UNAUTHORIZED AcTS OF AGENT: RATIFICATION. 
The acceptance of the proceeds of the notes previous to any 
‘knowledge on the part of the company, either actual or imputed, 
of its agents’ unauthorized acts, which purport to bind the com- 
pany, does not constitute ratification, since, in order that the 
principal be estopped, he must have had such knowledge of its 
agents’ unauthorized acts as to give him an opportunity to ex- 
ercise a choice between an adoption of the transaction and an as- 
sumption of its burdens, or a rejection of it in its entirety. 


. In order that a ratification will 
result from a continued retention of the fruits of such a transac- 
tion, which have been received by the principal in ignorance of 
the unauthorized acts of its agents, the principal must, after at- 
taining knowledge, be able to return what he has received and 
be restored to his original position. , 


APPEAL from the district court for Douglas county: 


CHARLES LESsLin, JUDGE. Affirmed in part, and reversed 


an 


part. 
Nolan & Woodland and Byron G. Burbank, for ap- 


pellant. 
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Kennedy, Holland, De Lacy & McLaughlin and Lam- 
bert, Shotwell & Shotwell, contra. 


Heard before Morrisspy, C.J., Rosz, ALpricn and 
FLANSBuRG, JJ., Brown and Evprep, District Judges. 


ISLANSBURG, J. 

This is an action for damages brought by the German 
American State Bank against the Mutual Benefit, Health 
& Accident Association, Clair C. Criss, president of such 
association, and Floyd C. Grovey, a soliciting agent. The 
action is based upon the claim that certain worthless 
notes, taken by Grovey, and other soliciting agents, as 
first premium notes on policies issued by the defendant 
insurance company, had been sold to the plaintiff bank 
through false and fraudulent representations, made by the 
said agents; that the said Grovey and other soliciting 
agents, in so doing, acted within their actual and osten- 
sible authority as agents of said insurance company; and 
further that the company had received the benefits from 
the transaction and had thereby ratified its agents’ acts. 
The trial court, upon the evidence adduced in behalf of 
the plaintiff, directed a verdict in favor of all defendants 
and dismissed the case. The plaintiff appeals. 

The contention of the plaintiff is twofold, one being 
that the soliciting agents, in selling notes to the bank, 
made promises and representations at the instance of the 
defendant insurance company, within the actual or osten- 
sible authority of such agents, and with the full knowl- 
edge and.approval of such insurance company; and the 
cther that, in any event, the conipany having received a 
portion of the proceeds of the sale of said notes, and not 
having returned the same, after its discovery of the 
fraudulent acts of its agents, had thereby ratified their 
transactions. 

The plaintiff bank is located in the town of Chalco, Ne- 
braska. It had a capital stock of $10,000, and deposits, 
at the time in question, of between $45,000 and $48,000. 
The defendant company is a mutual benefit, health and 
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accident association, with its office in Omaha. In July, 
1916, the defendant Grovey, with four other soliciting 
agents of the defendant insurance company, went to the 
town of Chalco for the purpose of selling health and acci- 
dent insurance. They presented themselves at the plain- 
tiff bank and stated that Chalco, and the territory 
around, was an excellent field for selling their insurance, 
but that it was necessary that they take notes from ap- 
‘plicants for the first premium. Plaintiff’s testimony 
shows that they represented they would sell insurance to, 
and take notes from, only farmers, business and profes- 
sional men of responsibility in that county and immediate 
vicinity, and represented that, if plaintiff would arrange 
to discount the notes, the defendant insurance company 
would guarantee their payment. Though they stated that 
the company was not allowed to take notes for first 
premiums, nor to indorse them, still they represented that 
the company was back of their transaction, and, as to the 
notes to be sold to the bank, said: “The paper is guar- — 
anteed by the (defendant) company,” that the company 
is in on this, “they get the proceeds of the money.” When 
the president of plaintiff bank objected that the bank 
was small and could not afford to advance any consid- 
erable amount of money in the purchase of such notes, - 
the defendant’s agents represented that the defendant 
company would deposit as much as $5,000, to be covered 
by time certificates, the deposit to be held by the bank 
as security for the payment of the notes, and that, if any 
of the notes were not paid when due, the company would 
take them up. The bank thereupon agreed to discount 
notes for these agents. With regard to this arrangement, 
the plaintiff bank had no dealings or correspondence with 
any of the general officers of the defendant insurance 
company, nor with defendant Criss, its president, but 
dealt only with the soliciting agents mentioned. 

The first few notes taken by the bank were discounted 
at approximately 16 2/3 per cent. of the face of the notes, 
and from then on, by agreement, the discount was 10 per 
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cent. Since the average time for maturity of the notes 
was six months, and since they bore interest at 10 per 
cent. per annum, the profit to be made by the bank was 
to have been an exceedingly large one. During the six 
months following, the plaintiff bank discounted notes, 
presented by these soliciting agents, to the amount of 
$41,871. For the first few months of this period most of 
these notes were made payable to and indorsed by one 
Jenkins, one of such soliciting agents, and it appears that 
on October 10 the plaintiff bank, through its directors, 
requested and procured from the five soliciting agents, 
who were acting in conjunction in the matter, a written 
agreement, signed by each of such solicitors, providing 
that, if the bank should be unable to collect any of the 
notes when due, such soliciting agents would take up the 
notes and pay to the bank their amount, less the originai 
discount, plus interest. This agreement purported to be 
a guaranty on behalf of the soliciting agents personally, 
and not a guaranty on behalf of the defendant insurance 
company, made by these parties as agents for the com- 
pany. Since the plaintiff did not at this time seek any 
written guaranty from the company but from the agents 
only, its action would seem to indicate, and defendant 
insurance company lays considerable stress upon that 
argument, that the plaintiff had not been relying upon 
any guaranty made by the agents on behalf of the com- 
pany, and, in fact, did not consider that any such guar- 
anty existed. 

Not until on December 11 following, at a meeting of 
the directors of plaintiff bank, was a committee ap-— 
pointed to call upon defendant insurance company, to 
procure from the company a contract that it would 
guarantee the payment of the notes. When the commit- 
tee called upon this defendant, it was promptly informed 
that defendant insurance company would not, and could 
not, under its by-laws, guarantee such notes; that it did 
not take first premium notes from applicants for insur- 
ance, but required that the payment of first premiums 
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should be in cash, and that, where soliciting agents took 
notes for the first premiums, it was purely a matter of ex- 
tension of credit to the applicant by the agent, and that 
the agent, in all cases, was required to account to the 
company in cash. Subsequent to this meeting the defend- 
ant insurance company, on December 19, wrote a letter to 
the plaintiff bank reiterating these same statements. 

Up to that time the plaintiff bank had discounted for 
the soliciting agents notes to the amount of $22,918. 
Upon receiving this information from the insurance com- 
pany, that any transaction that the plaintiff had with the 
soliciting agents was purely a matter between the bank 
and the soliciting agents, the bank did not cease but still 
continued to discount paper, and from that time forward 
discounted notes to an aggregate face value of $18,453. 
It was not until in March, 1917, after an investigation 
of the bank by the state bank examiner, and objection by 
him to the bank’s discounting any more of such paper, 
that the bank ceased purchasing notes and finally con- 
cluded its dealings with the defendant’s soliciting agents. 
At this time one of these agents insisted that the bank 
continue to take notes, alleging that the agents had al- 
ways performed their agreement in taking up unpaid 
notes when due. To this demand the bank president made 
answer that it was necessary to refuse to purchase notes 
because of the attitude of the state bank examiner. 

Defendant Criss, president of the insurance company, 
stated that neither the company nor any of its general 
agents had any knowledge of any guaranty arrangement 
between these soliciting agents and the bank until Decem- 
ber 11, though the record shows, and he testifies, he knew 
that these soliciting agents would take and were taking, 
as is the custom in the sale of such insurance, notes from 
applicants for insurance to cover the payment of the first 
premium; that as a usual thing, in such business, agents 
took notes in perhaps 90 per cent. of the cases. The 
agents were entitled, under their contract with the de- 
fendant insurance company, to one-half of the first 
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premium as their commission. When the agent for- 
warded an application to the insurance company, with 
-an amount in cash to cover one-half of the first premium, 
the company accepted such money and issued the policy, 
knowing that the agent might take, and quite probably 
had taken, a note for the first premium, payable to him- 
self, and disposed of the note to his satisfaction, so as to 
be able to both realize a commission and forward to the 
company the necessary cash. 

It further appears that in July, shortly after the 
soliciting agents first made their arrangement with the 
plaintiff bank, the defendant insurance company de- 
posited $1,000 with such bank and took ‘as evidence 
thereof a certificate of deposit to run one year. Similar 
deposits, however, it was shown, were made by this in- 
surance company in many small banks throughout the 
community where it wrote insurance, and it does not 
appear at the time this deposit was made that the de- 
fendant company was informed or charged with notice, 
in any way, that the bank intended to treat such deposit 
as a security fcr payment of the notes in question under 
an arrangement made by the soliciting agents. 

It is further pointed out by plaintiff that, during ‘the 
period of the sale of these notes, the bank, at the time of 
discounting the notes, would, ia many instances, issue to 
the soliciting agents certificates of deposit in lien of 
cash, and many of these certificates were transferred to 
the defendant insurance company in payment of net 
premiums due to the company on the policies issued. 
These certificates of deposit coming into the hands of the 
insurance company in this way totaled at one time some 
$6,000, but there is nothing in the testimony to show 
that the insurance company, nor that any of the agents 
of the company, unless it was the soliciting agents men- 
tioned, considered the deposits in the bank, represented 
by these certificates, as having been placed there to secure 
the payment of the notes in question, nor that the insur- 
ance company, its president or general agents had any 
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knowledge of any arrangement whereby it was to make 
deposits with the plaintiff bank for such purpose. The 
fact that the defendant company held so much on time 
certificates is not at all inconsistent with its position that 
it knew nothing of its agents’ representations, to the effect 
that the company would make deposits to secure the pay- 
ment of notes, since, it quite clearly appears, the insur- 
ance company would have received such time certificates 
and held them to maturity, regardless of any such agree- 
ment as that represented to have been made by its agents. 

After December 11, the date when the insurance com- 
pany had denied any connection with the transaction be- 
tween its solicitors and the plaintiff bank, it made certain 
arrangements with attorneys, representing the plaintitf 
bank and who were attempting to collect the notes, that 
it would cancel policies, where the notes had not been 
paid, and credit unearned premiums on the notes, in order 
to minimize the loss, but this was under an express agree- 
ment that what it should do in that regard should not be 
to its prejudice in any way in denying its liability upon 
the transaction in question. 

It appears also that in two or three instances, where 
the premium note taken by its soliciting agent had not 
been paid and the policy issued was delivered up, the de- 
fendent company canceled the policy and issued another 
policy, in lieu thereof, and delivered it to its agent, re 
taining the net premium theretofore paid on the canceled 
policy, and that the agent substituted the premium note 
of the new applicant in place of the unpaid note held by 
the bank. The company, in these instances, did not, as we 
view it, treat the notes as its own and forfeit the policies 
for nonpayment, but simply allowed the agent, where the 
premium notes had not been paid, and where the policy 
had been voluntarily redelivered by the policyholder to 
the agent, to turn in the policy and receive another 
policy, issued to another applicant, but upon the credit 
by the insurance company of the cash premium thereto- 
fore remitted by the agent on the original policy. Noth- 
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ing in that action can be treated as an admission, on the 
part of the company, that it was a party to the notes in 
any way, nor did its action amount to an assumption by 
it of a right to forfeit policies upon nonpayment of the 
notes given and made payable to its soliciting agents. 

It also appears that the company, after it had on De- 
cember 11 refused to guarantee payment of the notes, 
remitted considerable amounts, which had become payable 
on accident claims to the parties insured, direct to the 
bank, so as to allow a credit of the amounts to be made 
upon the notes held for premiums. This, however, was 
nothing more than an arrangement in accommodation to 
the bank and to the company’s agents, and a transaction 
whereby they were enabled to. collect the amount owing 
from the company to the insured and credit the insured 
with payment of the amount upon the notes. 

It is contended by the plaintiff that the facts, as above 
shown, are sufficient to support a finding that the trans- 
action between the plaintiff bank and the defendant’s 
soliciting agents was actually known to and participated 
in by the defendant insurance company. With this con- 
tention we are unable to agree. We do not see that these 
facts, so far as the insurance company is concerned, go 
any further than to show that the company knew its 
agents were selling its insurance, taking notes payable 
to themselves for the premiums, and, on their own re 
sponsibility, discounting the notes at the bank. We find 
nothing, at least prior to December 11, 1916, to show, nor 
to charge the insurance company with knowledge of, a 
contract of guaranty, by which the insurance company 
was itself to become bound as a guarantor upon these 
notes. After December 11, the date when the company 
had made a complete disavowal and refusal to make such 
a guaranty, the bank could not, of course, continue to pur- 
chase notes and hold the company as a guarantor upon 
them. 

The question next presented is whether or not the 
agents had either actual or ostensible authority to bind 
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tke company on such a contract of guaranty. These were 
only soliciting agents, who had authority to sell insur- 
ance and procure the issuance of a policy to the ap- 
plicant, by remittances to the company of the net 
premium in cash. They informed the bank that the com- 
pany did not take nor indorse notes given on first 
premiums. The notes taken by these agents were not 
payable to the company, but were payable to the agents 
personally and indorsed by them to the bank. They had 
no authority to take notes in payment of premiums. 
Their transaction was one between themselves, the ap- 
plicant, and the bank, by which the net premium could 
be procured in cash and forwarded to the insurance com- 
pany. When the net premium was forwarded and the 
policy issued, the first premium, as far as the company 
was concerned, was paid. The insurance company had no 
interest in the notes, nor right to forfeit the insurance in 
case of their nonpayment. Union Life Ins. Co. v. Parker, 
66 Neb. 395; Pythian Life Ass’n v. Preston, 47 Neb. 374; 
Reppond . National Life Ins. Co., 100 Tex. 519, 11 L. R. 
A. n. 8. 981; Jacobs v. Omaha Life Ass’n, 146 Mo. 523; 
Buckley v. Citizens Ins..Co., 188 N. Y. 399. 

Counsel for plaintiff cite cases to the effect that, 
when the company thus allows its agents to extend credit 
to the applicant and take notes payable to such agents, 
the action of the agents in negotiating, or even in taking, 
the notes will, as between the company and the insured, 
be held to constitute payment of the premium, and that 
the moneys collected on such notes will be considered to 
be funds held in trust for the ‘insurance company. 
Echols v. Mutual Iafe Ins. Co., 106 Neb. 409; Travelers 
Ins. Co. v. Douglas Co., 198 Mich. 457; Security Life Ins. 
Co. v. Stephenson, 186 S. W. (Tex. Civ. App.) 1137; 
Thum v. Wolstenholme, 21 Utah, 446. 

These holdings are upon the theory, however, that the 
company has allowed its agent to substitute his personal 
cbligation in place of that of the insured and, such hav- 
ing been done, the obligation of the insured is settled. 


134 NEBRASKA REPORTS. [Vou. 107 


German Am. State Bank v. Mutual Benefit, Health & Accident Ass’n. 


The account would then stand between the insurance 
company and its agent. But it does not follow, in thus 
allowing the agent to extend his individual credit to the 
insured, and in allowing the agent to negotiate the note 
in order to raise the necessary money to forward to the 
company, that the company itself has extended the credit, 
nor that the company has any concern in protecting the 
agent in the personal obligation assumed by him. 

In the light of the surrounding circumstances, known 
to all the parties, the alleged transaction in this case be- 
tween the bank and the soliciting agents was, from all 
outward intents and purposes, one for an agreement 
whereby the agents were contracting that their principal 
would guarantee their individual obligations. 

These agents had no express authority from the com- 
pany to guarantee payment of notes so taken. It does 
not appear that, to conduct the insurance business, it was 
necessary that the company guarantee such notes taken 
by its agents, nor that by usage or custom such was with- 
in the scope of the agents’ implied powers. That being 
the case, authority to guarantee will not be implied from 
the mere fact of general agency of any kind. The plain- 
tiff bank had the right to presume that the soliciting 
agents of the defendant company were authorized to sell 
insurance in the usual manner and make such contracts 
as would reasonably comport with usage and custem in 
that business, and fo that extent the agents may be said 
to have been acting within the apparent scope of their 
authority. But where there is no implication, by reason 
of circumstances, of’ reasonable necessity, or of custom 
or usage, it seems clear that the agents here would have 
liad neither authority nor the semblance of authority to 
make such a contract of guaranty as that in question. 
Englehart v. Peoria Plow Co., 21 Neb. 41; Oberne v. 
Burke, 30 Neb. 581; Graul v. Strutzel, 58 Ia. 712; First 
Nat. Bank v. Farson, 226 N. Y. 218; Owens Bottle-Aa- 
chine Co. v. Kanawha Banking & Trust Co., 259 Fed. 838; 
2C. J. p. 665, sec. 318, p. 636, sec. 280. 
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It is contended that the defendant insurance company 
has ratified its agents’ transactions by an acceptance and 
retention of the benefits. The acceptance of the proceeds 
of the notes, previous to any knowledge on the part of the 
company, either actual or imputed, of its agents’ unau- 
thorized acts which purported to bind the company, 
would, of course, not constitute ratification, since in 
order that the principal be estopped he must have had 
such knowledge of his agents’ unauthorized acts as would 
give him an opportunity to exercise a choice between an 
adoption or a rejection of the full consequences of such 
acts. Bullard & Co. v. De Groff, 58 Neb. 783; Fitzgerald 
v. Kimball Bros. Co., 76 Neb. 236; Holm v, Bennett, 48 
Neb. 808; O'Shea v. Rice, 49 Neb. 8938; 2 C. J. 495, sec. 
115. When with knowledge he accepts the benefits, he is 
estopped from denying an assumption of the burdens. 
Prior to December 11, 1916, we have found there was no 
such knowledge; and following that date the company at 
that time having made a complete disavowal, there could 
have been no contract nor deceit by the company’ 8 agents 
regarding such a contract. 

But counsel contend that the company has not tendered 
a return of the proceeds of the notes after a discovery of 
the facts, and that its continued retention of the benefits 
works a ratification. In order that a ratification will re- 
sult from a continued retention of the fruits of such a 
transaction which have been received by the principal in 
ignorance of the unauthorized acts of its agents, the 
principal must be able to return what he has received 
and be restored to his original position. Had the insur- 
ance company, after discovering the facts, been able to 
make restitution without undergoing loss, the case would 
have been different; but here it had issued its policies of 
insurance, had furnished insurance thereunder, and, had 
it attempted to exercise its statutory right to cancel all 
insurance yet unexpired, it would have been required to 
return the unearned premiums to the policyholders. It 
had valid and subsisting contracts with the persons whom 
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it had insured, and, so far as the insurance company was 
concerned, the premiums were paid. As pointed out, the 
company had no right to cancel the policies by reason of 
default in payment of the notes. The company then 
was not able to make restitution of the funds received - 
without a consequent loss in the amount of funds re- 
turned, since it had become legally obligated to furnish 
the value of those funds to others. Under such circum- 
stances, we cannot see that the company can be held to a 
ratification of its agents’ acts by reason of its failure, 
after attaining knowledge, to return the moneys received 
by it. Marshall & Co. v. Kirschbraun & Sons, 100 Neb. 
876; Owens Bottle-Machine Co. v. Kanawha Banking & 
Trust Co., supra; 2 C. J. 496, sec. 116. 

The question of the liability of the defendant Grovey, 
one of the soliciting agenis, remains yet to be determined. 
The petition was framed upon the charge of fraud. One 
of the false representations, as we have said, was to the 
effect that these agents would sell insurance to and take 
notes from only farmers, business and professional men 
of responsibility. It is admitted that each note bore on 
its face the name of the maker, his residence and occu- 
pation, and that many of the signers did not come within 
the represented class. Of course, this information writ- 
ten on the note would not indicate the responsibility of 
the maker. The plaintiff's cashier, however, testified that 
he did not rely upon this representation, but upon the 
representation as to the insurance company’s guaranty of 
the notes. There is testimony in behalf of the plaintiff 
to support the issue that the agents represented that the 
insuvance company was behind their transaction; that it 
would guarantee the notes; that it would furnish a de- 
posit as security; and that these representations were 
relied upon. In view of this testimony, it is reasonable 
that the bank should also believe that the deposit, which 
was actually sent by the insurance company, was sent 
under and in recognition of this arrangement. Other 
evidence in behalf of plaintiff, on the other hand, tends 


Vo. 107] SEPTEMBER TERM, 1921. 7 137 


German Am. State Bank vy. Mutual Benefit, Health & Accident Ass’n. 


to refute this testimony. The fact that the bank on Octo- 
ber 10 took a guaranty from the agents personally, the 
fact that the bank sent a committee to the insurance com- 
pany on December 11 in order to get a guaranty from 
the company, and made no suggestion whatsoever about 
representations made by the insurance company’s agents, 
to the effect that the company would guarantee the notes, 
and the fact that the company continued to discount. notes 
after December 11, might lead to the inference that the 
bank had not been relying upon any such guaranty, but 
would not, as a matter of law, refute the direct testimony 
in behalf of the plaintiff, that the bank did rely upon the 
representation that the insurance company was behind 
the transaction and would guarantee payment of the 
notes. As to whether or not there was such a reliance 
during the period from the first discount of the notes up 
to the time when the company made its disavowal on 
December 11, it would seem to us, the record presents an 
issue of fact for the jury. 

The argument is made that these representations were 
nothing more than promises on the part of the agents as 
to what the insurance company would do in the future, 
and, though such representations might create con- 
tractual obligations on the agents’ part, they would not be 
actionable on the ground of fraud. The representation 
that the insurance company was back of the agents in 
the transaction and would guarantee the notes and de- 
posit security was more than a mere promise to procure 
such a guaranty. It was, as well, a representation of 
the then existing intention and attitude of the insurance 
company. It is quite obvious such was the idea intended 
to be conveyed. That representation was a false repre- 
sentation as to existing facts. The company’s attitude 
is clearly shown to have been contrary to what was rep- 
resented. Plaintiff, in all reason, would not have relied 
on the insurance company warranting the notes, except 
for the representations as to the company’s existing at- 
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titude. The bank, being bound to take knowledge of the 
limitation of authority of these agents, could not have 
relied on a warranty or a promise of warranty made on 
behalf of the company by them, based alone upon that 
authority. The misrepresentation of the company’s at- 
titude, as we view it, was fraudulent and actionable. 
Cerny v. Paxton & Gallagher Co., 78 Neb. 184; Pollard v. 
McKenney, 69 Neb. 742; AlcCready v. Phillips, 56 Neb. 
446; Gale v. McCullough, 118 Md. 287; Deyo v. Hudson, 
225 N. Y. 602; Nickle:v, Reeder, 166 Pac. (Okla.) 895; 
O'Sullivan v. France, 168 N. Y. Supp. 28; Old Colony 
Trust Co. v. Dubuque Light & Traction Co., 89 Fed. 794. 

There is proof to show that many of the notes were 
worthless and that the bank sustained injury. As to notes 
taken by the bank subsequent to December 11, when the 
falsity of the representations relied upon became fully 
known, it does net appear, as the record now stands, that 
plaintiff has any cause of action on the ground of fraud. 

The judgment of the lower court, dismissing the case 
against the insurance company, is affirmed, and the 
judgment as to the defendant Grovey is reversed and the 
cause remanded for further proceedings. 

AFFIRMED IN PART, AND REVERSED IN PART. 


WILLIAM F. SCHWERIN ET AL., APPELLEES, Vv, CHRIS AN- 
DERSEN, APPELLANT, 


Fitrep NovemBer 17, 1921. No. 21501. 


1. Appeal: Direction or VeErpict. “Where, from the testimony be- 
fore the jury, different minds might draw different conclusions, 
it is error to direct a verdict.” Suiter v. Park Nat. Bank, 35 
Neb. 372. 


2. Contracts: TERMS or ParoL CoNTRACT: QUESTION FoR JuRY. Where 
the evidence as to the terms of an oral contract is conflicting, it 
is for the jury to pass upon the facts and to determine what the 
contract was, under proper instructions. 


DIRECTION OF VERDICT: PREJUDICIAL ERRor. Evidence ex- 
amined, and held sufficient to require the submission of the case 
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to the jury, and that it was error to direct a verdict for the 
plaintiffs. 
APPEAL from the district court for Pierce county: AN- 
son A. WELCH, JupGE. Reversed. 


T. J. Doyle, O. 8. Spillman, Douglas Cones, and P. R. 
Halligan, for appellant. 


H. C. Brome and M. H. Leamy, contra. 


Heard before Lerrox, DEAN and Day, JJ., Corcoran 
and Goss, District Judges. 


Corcoran, District Judge. 

This is an action brought by the plaintiffs, a partner- 
ship engaged in the lumber business, to recover from the 
defendant upon an account for material and labor fur- 
nished the defendant for the erection of a garage building 
at Pierce, Nebraska, in the summer of 1917. 

The plaintiffs, in their petition, allege that on or about 
July 1, 1917, they entered into a verbal contract with the 
defendant to furnish him the material necessary to con- 
struct a brick garage in the city of Pierce at certain 
prices and with certain profits upon such materials as 
then agreed upon, and to furnish the necessary labor at 
cost to them, with no profit upon the labor so furnished. 
Plaintiffs claim they have performed their contract, and 
allege that they sold and delivered to defendant building 
materials to the amount and value of $13,644.67, and 
that they furnished and paid for the labor employed about 
the construction of the building, in the sum of $4,709.55, 
upon which sums plaintiffs aver that defendant paid the 
sum of $8,000, and no more, and pray judgment for the 
balance claimed to be due in the sum of $10,354.22, to- 
gether with interest. 

The defendant, for answer, admitted the partnership 
character of the plaintiffs, and that he had paid plaintiffs 
the sum of $8,000 upon the contract; and for further 
answer claimed that about the time alleged by plaintiffs 
he entered into a verbal contract with plaintiffs for the 
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erection of his building, in many of the essential features 
the same as alleged by plaintiffs, but differing to some 
extent as to the scale of profits to be allowed plaintiffs 
upon certain articles, and pleaded an entirely different 
agreement from that set up by plaintiffs as to the con- 
struction of the building. The petition of the plaintiffs 
simply disclosed an ordinary transaction for the sale and 
delivery of building materials, for the sale of which they 
were engaged in business as retail dealers. The answer 
of the defendant sets forth the claim that he entered into 
a contract with plaintiffs as independent contractors for 
the construction of his building complete at a stipulated 
scale of prices. Under this contract, as claimed by de- 
fendant, the building was to be but one story; and that 
when the building had been constructed and nearly com- 
pleted as a one-story building he was induced by one of 
the plaintiffs to add a second story. He claims that he 
was advised by the plaintiff firm that the one-story build- 
ing would cost him in the neighborhood of $8,000, and 
that considerable negotiation ensued as to the cost of the 
second story, and that different propositions were made 
by the plaintiff firm as to what they would construct it 
for, and defendant claims that he finally agreed with the 
plaintiffs to add the additional story to the building at 
an added cost of $4,000; the whole building to cost com- 
pleted the sum of $12,000, and no more; and further 
claims that he was guaranteed by the plaintiff firm that 
the building would cost no more than $12,000. 

The answer further tenders two other issues: First, 
faulty construction ‘of the building by plaintiffs; and, 
second, negligence by plaintiffs in allowing the building 
to be destroyed by fire. A general denial of all other mat- 
ters is also included in the answer; the defendant plead- 
ing a counterclaim for the $8,000 paid plaintiffs and for 
damages. The reply substantially denied the allegations 
of defendant’s answer. 

For a trial of the issues as tendered by the pleadings a 
jury was impaneled, and at the conclusion of the trial the 
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court directed the jury to return a verdict for the plain- 
tiffs for substantially the full amount of the claim. This 
is assigned as error, and after the overruling of the de- 
fendant’s motion for a new trial and the entry of judg- 
ment upon the verdict the defendant brings the case to 
this court upon appeal. 

The record of the trial, which consumed several] days, is 
very voluminous, but from the view of the whole case en- 
tertained by this court an extended discussion of the evi- 
dence could serve no useful purpose. For the purpose of 
this review but little attention need be paid to the claim 
of the defendant as to the faulty construction of the 
building or the negligence attributed to the plaintiffs in 
connection with the fire which destroyed the building on 
January 16,1918. It appears from the evidence that the 
plaintiffs furnished the material and employed labor and 
commenced the construction shortly after entering into 
whatever arrangement was made between the parties. 
The work proceeded until the following January, when 
the lower story was completed and was being occupied by 
the defendant, who had moved at least part of his stock 
into that part of the building, and the workmen were en- 
gaged upon the second story finishing a large hall which 
cccupied the greater part of the upper story, and but a 
few days’ work remained to be done when, as before 
stated, the building caught fire in the nighttime and was 
totally destroyed. 

The controlling question in this case is the action of the 
trial court in directing the verdict of the jury. To de- 
termine this question involves a consideration of the evi- 
dence as to the contract actually made by the parties and 
what was afterwards done in pursuance thereto. Upon 
this important question there is a sharp conflict in the 
evidence. Both of the plaintiffs active in the manage 
ment of the firm’s business, Samuel W. and Daniel F, 
Schwerin, testified substantially to the facts pleaded in 
their petition. This testimony was to the effect that they 
sold the material and furnished the labor in the ordinary 
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routine of their business as dealers in that character of 
merchandise, and deny any agreement upon their part to 
undertake the construction of the building as independent 
contractors’. They also deny in toto the claim of the 
defendant that they ever agreed to finish the building for 
any stipulated sum. 

The defendant Andersen, upon the other hand, testified 
with reference to his conversation with Daniel F. 
Schwerin, one of the plaintiffs, and claims that this con- . 
versation took place about the time they were ready to © 
begin work upon the second story, if it was to be built. 
The conversation claimed by the defendant will be found 
commencing upon page 411 of the bill of exceptions, from 
which we quote: 

“Q. Tell what he said when he told you the second story 
would cost $2,800. A. He told me he could get me a 
bunch of fellows to give me a lease on that for five years 
for $25 a month. Q. What further talk did you have with 
him, if any? A. Twenty-eight hundred dollars looked 
cheap to me and J said, ‘Are you sure the cost will not 
exceed $2,800 for that second story?’ And he said he 
would figure it up once more, which he did, or he told me 
he did anyway, and come back and.told me that it would 
be $3,500. And I told him if that was true I would have 
to have $30 a month rent for it. He had already been 
around and seen different fellows and had them agree to 
pay $25 a month, and he went around again and got 
them to agree to pay $30 a month. Well, I wanted to 
be dead sure what this was going to cost, and I told him 
I didn’t want him to be making any mistake on that, and 
then he figured it the third time for me. Q. What did he 
say after that? A. He told me that he would guarantee 
me that the second story complete would not cost me to 
exceed $4,000 and that he was sure he could hold it some 
under that. Then I raised the rent to $35 a month, and 
he went around and got the fellows to agree to that. He 
said he would guarantee the building would not cost me 
to exceed $12,000 complete and he was quite certain he 
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could hold it under that. Q. Up to the time he told you 
that, had you told him to go ahead and put the second 
story on? A. No, sir; I had not. Q@. When he told you 
that he would guarantee that the building would not cost 
to exceed $12,000, tell the jury whether or not you relied 
on that statement? <A. Yes, sir; I did. Q. Tell the jury 
whether or not you were induced by that statement to g0 
on and put on a second story? A. Yes; I was. * * 
Q. After he guaranteed to you that the completed build- 
ing would not cost to exceed $12,000, what did you say to 
him with reference to going ahead and building the sec- 
ond story? A. I told him to go ahead and put it on.” 
This testimony in support of the defendant’s answer 
tendered an issue of fact. The conflict between the two 
theories of the case is clear and radical. The question 
presented for decision is whether, under this state of the 
record, the trial court was warranted in directing the 
verdict. Counsel for plaintiffs, in the brief, attempt to 
brush this testimony aside with the assertion that Daniel 
I’. Schwerin could not bind the firm by making such an 
agreement. This argument is ingenious, but not con- 
vincing. It is a familiar rule that acts of one partner 
acting for the firm, and within the scope of the partner- 
ship business, bind the partnership. If Daniel F. 
Schwerin made the contract, as testified to by the de- 
fendant, then the plaintiffs as partners are bound thereby. 
The important question is, did he make it? What infer- 
ence is to be drawn from the facts appearing in the evi- 
dence? Where inferences are to be drawn from facts it is 
the province of the jury to draw those inferences. 
“Where, from the testimony before the jury, different 
minds might draw different conclusions, it is error to 
direct a verdict.” Switer v. Park Nat. Bank, 35 Neb. 872. 
“Where the evidence as to the terms of an oral contract 
is conflicting, or the meaning doubtful, it is for the jury 
to ascertain the intention of the parties and to determine 
what the contract was, under proper instructions.” 18 C. 
J. 787, sec. 998. 
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These rules are supported by an unbroken line of de- 
cisions by this court, and, in fact, no other rule has ever 
prevailed in this jurisdiction. It is argued in the able 
brief of counsel for plaintiffs and at the bar that, on ac- 
count of the numerous items in the account, it would not 
be possible for the jurors to carry the figures in their 
minds and arrive at a correct computation of the amount 
due, and that therefore it was necessary to direct the 
verdict. This argument might well be addressed to op- 
posing counsel before the trial as a reason why a trial 
by jury should be waived, but it affords no logical justifi- 
cation for invading the province of the jury after the case 
had been tried to them. 

Counsel also devote a large part of their brief to the dis- 
cussion of the question as to whether the contract was 
entire or divisible, and many authorities are cited in sup- 
port of the several contentions. This branch of the case 
has not been considered by the court, as the conclusion 
reached renders such a consideration unprofitable and un- 
necessary. The situation is similar with reference to de- 
fendant’s claim as set forth in his counterclaim. As a 
retrial of the case will be unecessary, no good purpose 
could be served by further discussion of these several 
features of the controversy. 

The right of the defendant to have his contention and 
his theory of the contract submitted to the jury is a sub- 
stantial right of which he was deprived by the action of 
the court in directing the verdict. This was clearly an 
error, for which the judgment must be reversed and the 
cause remanded for further proceedings in accordance 
with law. ; REVERSED. 


ApAM W. WALTER, APPELLEE, V. UNION RAL ESTATE 
COMPANY, APPELLANT. 


Firep NoveMBER 17, 1921. No. 21706. 


1. Taxation: Action to Reneem: Trrat to Court. An action to 
redeem from a void tax foreclosure sale is properly triable to the 
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court without the intervention of a jury. 


: FORECLOSURE: JUrispicTion. In an action to foreclose tax 
sale certificates, where an affidavit is filed alleging that the de- 
fendant named is a nonresident of the state, when in fact he died 
a resident of the state previous to that time, and the only service 
obtained was constructive service under such an affidavit, the 
court acquired no jurisdiction, and a decree and sale under such 
circumstances is void. 


: : Lis PeENpENs. In an action of foreclosure, 
where the plaintiff has failed to secure proper service, a notice of 
lis pendens filed at the time of the commencement of the action is 
not a substitute for legal service and confers no jurisdiction 
upon the court for any purpose. 


4. Limitation of Actions: Forectosure or Tax Liens: ,INSANE DeE- 
FENDANT. Where the owner: of real property is confined in an 
asylum for the insane at the time of an attempted foreclosure of 
tax liens against his property, and continues to be mentally in- 
competent after his discharge from the hospital for the insane, 
the statute of limitations does not commence to run against his 
right to redeem until he has been sufficiently restored to his 
mental powers to be able to comprehend that he was the owner 
of the property, and able to take some action to protect his rights 
with reference thereto. 


ApprgeaL from the district court for Banner county: 
RaLtpH W. Hosart, Jupce. Affirmed. 


_ R. J. Greene, for appellant. 
Doyle & Halligan, contra. 


Heard before Letron, DEAN and Day, JJ., CoRCoRAN 
and Goss, District Judges. 


Corcoran, District Judge. 

This is an action brought by the plaintiff to redeem 
certain lands in Banner county from tax sale, and pray- 
ing that his title to the land be quieted in him. From a 
decree granting the prayer of plaintiff’s petition, fixing 
the amount to be paid by him to cover delinquent taxes, 
interest and costs, after off-setting certain rents, and 
quieting the title in plaintiff, the defendant brings the 
case to this court upon appeal. 
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On September 15, 1891, Leonidas E. Walter acquired 
title to the land in question by patent from the govern- 
ment. On November 30, the same year, he sold and 
deeded the land to Adam W. Walter, his brother, who is 
the plaintiff in the present action. This deed was not 
recorded until October 24, 1919, a short time before the 
commencement of the present action. Leonidas E. Wal- 
ter died, a resident of Buffalo county, on November 15, 
1899, and on the 28th of the same month plaintiff was, by 
the authorities of Buffalo’county, committed to the state 
hospital for the insane at Lincoln, and in 1908 was trans- 
ferred to the state hospital at Hastings, from which in- 
stitution ‘he was paroled May 23, 1905, and discharged 
upon the records November 18, 1906. The plaintiff ap- 
pears to have wandered about from place to place and 
from state to state for a number of years, finally coming 
to Lincoln in the year 1919, where he found a niece, Mrs. 
Thurman, who appears as his next friend in the present 
litigation. It was at about this period that he appears 
to have first recollected that he had any land. The action 
to foreclose the tax certificates upon the land was brought 
in the district court for Banner county on February 18, 
1902, by one Carlisle, who had acquired the certificates. 
This action was brought against Leonidas E. Walter as 
the owner of the land, and .an affidavit for constructive | 
service was filed alleging that Leonidas E. Walter was a 
nonresident of the state of Nebraska. Publication upon 
this affidavit was the only service had or attempted. De- 
fault being made, a decree was entered foreclosing the tax 
lien and ordering a sale of the premises, which was had 
during the year 1902, and the paper title acquired by 
Carlisle. The land, which was rolling, wild prairie, 
seems to have become trading stock for the next 14 years, 
and passed through the hands of several owners by mesne 
conveyances until it reached the defendant company on 
May 25, 1916. The defendant company then commenced 
another action to quiet the title to this and other lands 
on February 13, 1917, in the district court for Banner 
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county. This action was brought under the present 
statutes, and was directed against the lands, and all par- 
ties claiming any interest in them. Service was had by 
publication, and, after a default had been made and 
entered, a decree was taken quieting the title in the de- 
fendant company, plaintiff in that suit. The plaintiff 
commenced this action on December 31, 1919, by filing 
his petition tc redeem the land from the tax foreclosure 
sale. 

The defendant company urges many errors of the trial 
court in reaching the decree entered in the case. Among 
these are that the defendant was entitled to a trial by 
jury; that the bar of the statute of limitations precluded 
a recovery by the plaintiff; that the notices of lis pendens 
filed in the foreclosure case of 1902 and in the quia timet 
action of 1917 barred the present plaintiff of all right in 
the land. The plaintiff, on the other hand, contends that 
the foreclosure suit was absolutely void; that the statute 
of limitations cannot be invoked against the plaintiff, 
whom it is insisted was non compos mentis from the time 
of his commitment to the asylum in 1899 to a time shortly 
before the commencement of the present action. 

Counsel has failed to convince this court that he is in 
any wise serious in urging the contention that the de- 
fendant company was wrongfully deprived of a trial by 
jury. It is true that the answer sets forth in rather vig- 
orous language the demand that the case should be tried 
by a jury. The demand appears, however, to have been 
totally abandoned with the filing of the answer. The 
record discloses that the case was tried in a very informal 
manner. All the evidence appearing in the record was 
taken on two different dates in the city of Lincoln, where 
counsel met in the office of one of them, and by stipula- 
tion took the depositions for both sides. Upon the taking 
of this evidence the different exhibits used in the case 
were identified and attached to the depositions. A very 
meager, and, in some instances, practically no foundation 
was laid for their admission in evidence. The whole rec- 
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ord was made up there; the depositions of the witnesses 
and the original exhibits were all bundled up and sent 
out to Banner county for the trial court to pass upon. 
This was authorized by the following paragraph found in 
the stipulation dictated by counsel for the defendant com- 
pany himself: 

“Mr. Greene: It is further stipulated that this testi- 
mony shall be sent to the judge of the court, Honorable 
R. W. Hobart, and that this cause shall be submitted on 
this testimony and the pleadings, and that he shall decide 
the case on the same.” 

Under this stipulation it would be rather difficult to 
understand that the defendant company was demanding 
a jury trial. The record does not disclose that counsel 
was even present in court when the cause was submitted. 
A jury could not well be impaneled without his presence 
or the presence of some one representing the defendant to 
attend to the matter of securing a proper jury. We con- 
sider the matter too trivial to warrant further discussion. 
In any event, the case was properly triable to the court 
without the intervention of a jury. It is the usual pro- 
ceeding under the statute to redeem from a tax sale fore- 
closure, and as such the court may hear and determine 
the action without a jury. 

That the decree in the tax foreclosure case was abso- 
lutely void, there can be little question. Counsel for the 
defendant company did not in the argument at the bar, ~ 
nor in his able brief, attempt to sustain it. The only at- 
tempt to secure service was against Leonidas E. Walter, 
who had died, a resident of the state, some three years 
previous to the commencement of the action. The only 
living party before the court was the plaintiff. The ac- 
tion was not one against the land, but one against the 
record owner. As such, it was a personal action, and, 
there being no service, the court had no jurisdiction, and 
the decree and sale under it were each void and conferred 
no right upon any one. 

Counsel appears to attach considerable importance to 
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the filing of the notice of lis pendens in the original ac- 
‘tion. The filing of this statutory notice could not have 
the effect of bringing parties not even sued into the liti- 
gation. The office of the notice is to warn all persons 
dealing with the title, in the interim between the com- 
mencement of the action and the securing of proper 
service, that litigation is pending affecting the title to the 
property in question. It does not and cannot take the 
place of legal service. If it could, counsel and litigants 
would not be displaying very commendable financial wis- 
dom by incurring large bills of expense to secure service 
and thus bring defendants into court, if paying the nom- 
inal fee for filing the notice of lis pendens would answer 
the same purpose. The most that the notice of lis 
pendens could do in the present instance was to call at- 
tention to the fact that an action was pending in which 
no service upon any defendant had been secured. 

This brings us to the discussion of the most important 
feature presented by the record, the plea of the statute 
of limitations. This plea must depend upon the evidence 
adduced at the trial. The evidence of the plaintiff shows 
that he was committed to the state hospital for the insane 
at Lincoln in November, 1899, in the same month that his 
brother Leonidas had died, and was an inmate of the 
hospital at the time the decree was entered in the tax 
foreclosure suit. This is also shown by the commitment 
by the proper officers of Buffalo county and the records 
of the hospitals for the insane at both Lincoln and Hast- 
ings. His testimony further shows that after leaving the 
hospital at Hastings he went first to a relative at Gibbon, 
Nebraska, and from there was taken by another brother 
to his home at Kearney. He appears to have rambled 
from place to place, and was a part of the time in Kansas, 
Arkansas, and Illinois. This was during thé period from 
1906 to about 1918. The evidence upon this point is not 
very satisfactory, but such as it is it is not disputed. 
Sometime in 1918 he claims he had a recollection that he 
had some land, that he had traded his brother a team of 
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horses for it, and that this occurred before he was sent 
to the asylum. The unrecorded deed to the land involved 
in this suit was found in his trunk, where it had probably 
repcsed for nearly 20 years. If this testimony is true, 
and no attempt has been made to dispute it, then it must 
follow that the statute of limitations could not run 
against this man while he was incompetent and unable to 
comprehend that he had any land. 

Upon the other hand, the evidence on behalf of the de- 
fendant company falls far short of establishing adverse 
possession in the defendant and its grantors for the stat- 
utory period. The only evidence upon the subject is that 
of Mr. Marshall, managing officer of the defendant com- 
pany, who testified that his company acquired title and 
entered into possession on May 25, 1916. He understood 
that a tenant of a former owner had been in possession 
for some years previous to that time, but had no personal 
knowledge of that fact. Putting it in his own language 
his knowledge upon that subject was “purely hearsay.” 
in this state of the record it is reasonably clear that the 
defendant has failed to establish a title by adverse pos- 
session. 

The action brought by the defendant company against 
the land on February 13, 1917, after it had acquired the 
title, and in which it obtained a decree quieting its title, 
could not have the effect of depriving the present plaintiff 
of his right in the property. The rights of third parties 
not having intervened and the present action having been 
commenced to redeem within five years from the entry of 
the decree in 1917, under the terms of section 7646, Rev. 
St. 1918, the present plaintiff is clearly asserting his 
right in time, and it can make no substantial difference 
whether he asked to open the decree of 1917 and be let in 
to defend in that action, or whether he chose to follow 
the course adopted and prosecute the present action to 
redeem. 

Finally, counsel: complains of the form of the decree, 
in which the trial court recites that the cause came on 
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for hearing “on the petition of the plaintiff and the 
answer of the defendant,” and omits to state, “and the 
evidence.’ This objection is highly technical and without 
merit. The findings of the court show that the court set 
forth in the decree many facts not shown by the plead- 
ings, but which appear only in the evidence, establishing 
conclusively that the court considered the evidence. The 
omission of the words complained of is clearly an over- 
sight, and the defendant is not prejudiced thereby. 

The trial court found that the defendant and its pre- 
decessors in title had paid the sum of $536.75 in taxes, 
interest and costs, and that the rental value of the prem- 
ises since the defendant went into possession in 1916 was 
the sum of $200, which the court ordered deducted, and 
required plaintiff to pay the balance into court for the 
use of the defendant, as the terms upon which he could 
redeem from the tax sale, and upon these terms quieted 
the title to the property in the plaintiff. The findings 
and decree are amply sustained by the evidence, are 
clearly right, and are in all things 

AFFIRMED. 


JaMES H. DaiLey ESTATE, APPELLANT, V. Crry or LINCOLN 
: ET AL., APPELLEES. 


Fitep NoOvEMBER 17, 1921. No. 21714. 


1 Municipal Corporations: BUILDING PERMITS: ESTOPPEL. When ap- 
plication for a building permit is made under a building ordi- 
nance which requires that, before the erection of any building, 
the owner shall submit plans and specifications and obtain a 
building permit from the building inspector, and shall agree to 
build in accordance with the plans and specifications and with the 
spirit and letter of the building ordinance, and the ordinance 
further provides that the building inspector shall not grant a 
permit for the erection of any building until he has carefully 
inspected the plans and specifications and ascertained that such 
plans and specifications are in conformity with the building ordi- 
nance, and that the proposed building will be of sufficient 
strength, and the means of ingress and egress are sufficient, and 
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further provides that every permit issued by the building in- 
spector shall be subject to revocation by the city council if the 
work done under such permit is not according to the terms of 
the application upon which it was issued, or is being prosecuted 
in violation of law or ordinance, held, that the applicant under 
such an ordinance could not, after having applied for, received 
and accepted from the building inspector a permit to build, plead 
that the provisions of the building ordinance under which he re- 
ceived a permit were illegal and void and not binding upon the 
applicant. 


: Buitpina OrprnaNnce: Constrrutionariry. The building 
ordinance pleaded by the appellant in its petition, and referred 
to in the opinion, examined, and held to be general and uniform 
in its provisions, and not granting arbitrary powers to the. build- 
ing inspector and city council, and is not, for that reason, un- 
constitutional. 


3. Petition examined, and held not to state a cause of action, and 
that the demurrer was properly sustained. 


APPEAL from the district court for Lancaster county: 
WiLtiaM M. Mornine, JUDGE. Affirmed. 


D. J, Flaherty, for appellant. 
C. Petrus Peterson and Charles R. Wilke, contra. 


Heard before Morrissey, C.J., Rose and FLANSBURG, 
JJ., Dickson and Troup, District Judges. 


Dickson, District Judge. 

This action was brought in the district court for Lan- 
caster county by appellant, plaintiff below, against the 
appellees, the city of Lincoln, its mayor, commissioners, 
city engineer, and building inspector, defendants below, 
to restrain them from interfering with the completion of 
a building after the appellees had revoked the permit 
issued to appellant for its construction. 

From the petition it appears that appellant was the 
owner of certain real estate situated within the fire limits 
of the city of Lincoln; that in August, 1919, appellant 
applied for a permit to construct a two-story, hollow tile 
building on said lots, and furnished therewith plans, 
drawings, and specifications, and structural detail draw- 
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ings, as required by the ordinance and building inspector 
of said city; that pursuant to said application, and on or 
about the 18th day of August, 1919, plaintiff was issued a 
building permit by the building inspector of the defend- 
ant city to build a building on the property owned by 
plaintiff, the material part of said building permit being 
as follows: 

“Permission is hereby granted to Dailey Estate to erect 
« brick and concrete garage building on lots No. 15 and 
' 16, block No. 30, addition—Kinney’s, O street. This per- 
mit is granted on the express condition that said Dailey 
Estate in the erection of said building shall conform in 
all respects to the ordinances of the city of Lincoln reg- 
ulating the construction of buildings, and may be revoked 
at any time upon the violation of any of the provisions 
of said ordinances.” 

That, in accordance with said building permit, the 
plaintiff proceeded to construct a building on said lots 
at a cost of $30,000, or more, and that said building was 
practically completed at the time of the commencement of 
this action; that the same is a two-story, reinforced con- 
crete, skeleton building, with hollow tile walls. That 
' nothing remained for the completion of said building ex- 
cept laying a small part of the tile floor, a part of the in- 
side finishing of the doors and hanging some of the doors, 
and a small amount of work to be done in finishing the 
interior casings on part of the windows, and inserting 
the glass in a plate glass front, and the glass in other 
windows in said building; that on the 5th day of January, 
1920, plaintiff herein was served with notice by the city 
commissioners of the city of Lincoln to show cause why 
said building permit should not be revoked for the alleged 
reason that plaintiff had not complied with a certain sec- . 
tion of the building ordinance of the city of Lincoln; that 
pursuant to said notice plaintiff, by its president, ap- 
peared before said board of city commissioners and asked 
to be advised in what respect said building did not corre- 
spond with and violated any ordinance of the city of Lin- 
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coln; that the city engineer and building inspector were 
sworn, and stated that the plaintiff had violated a section 
of the building ordinance of the city of Lincoln in the con- 
struction of the west wall of said building less than twelve 
inches in thickness, and contrary to the plans and speci- 
fications filed with the application for the building per- 
mit; that plaintiff was denied the right to produce wit- 
nesses to show that it had not violated any valid ordi- 
nance or section of any ordinance of the city; that the 
city commissioners thereupon revoked and canceled said 
building permit, the alleged reason being that said plans 
and specifications filed with the application for building 
permit showed a twelve-inch wall of hollow tile on the 
west side, and, instead, an eight-inch wall had been con- 
structed. Plaintiff admits the fact to be that its plans 
and specifications filed with its application for a building 
permit specify a twelve-inch wall of hollow tile, and that 
it constructed an eight-inch wall of hollow tile instead, 
but alleges that the agreement it was compelled to make, 
as a condition precedent for procuring a building permit 
under sections 2, 8, and 6, of ordinance No. 1124 of the 
city of Lincoln, to build in accordance with the plans and 
specifications and with the spirit and letter of the ordi- 
nance, when said plans and specifications incorporated a 
plan of construction not required by any law or valid 
ordinance of the city of Lincoln, is not binding on the 
plaintiff and is null and void. 

Plaintiff alleges that there was passed, enacted and pub- 
lished an ordinance known as ordinance No. 1124 in said 
city (and hereinafter referred to as the building ordi- 
nance); said ordinance being entitled “An ordinance to 
regulate the construction, use, alteration, repair and re- 
moval of buildings.’ Many sections of this ordinance are 
set forth in plaintiff’s petition, but only such parts there- 
of as are material to this controversy will be noticed. 
Section 1, in substance, provides that it shall be unlaw- 
ful for any person, firm or corporation to construct, erect, 
repair, alter or add to any building or portion thereof, or 
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io carry on any building operation in the city of Lincoln, 
except in compliance with the provisions of this ordi- - 
nance. Section 2 provides that before the erection, con- | 
struction, alteration or reroofing of any building, or any 
part thereof, or the excavation of any cellar or lot is com- 
menced within the corporate limits of the city of Lin- 
coln, the owner or his architect or builder shall first ob- 
tain a written permit from the building inspector for such 
purpose. The applicant for each permit shall state the 
exact site to be occupied by any proposed building or 
structure, the intended use, the kind of material to be 
used, the dimensious and estimated cost thereof, the prob- 
able time to be consumed by the proposed work, the name 
of the owner, the architect and contractor or builder. 
Such statement shall also contain an agreement to the 
effect that the proposed building or structure shall be 
built in accordance with the plans and specifications and 
with the spirit and letter of this ordinance. It is’ pro- 
vided by section 3 of this ordinance that the plans and 
specifications for the erection or alteration of any build- 
ing, except one or two-family dwelling-houses, shall be 
presented for examination with the application for per- 
mit. Plans and specifications, also such structural detail 
drawings as the building inspector may require, for the 
construction or alteration of every building within the 
fire limits, shall be deposited in the office of the building 
inspector. By section 6 of the ordinance it is provided 
that the building inspector shall not grant a permit for 
the erection of any building until he has carefully in- 
spected the plans and specifications thereof and ascer- 
tained that such plans and specifications are in con- 
formity with the ordinances of the city of Lincoln, that 
the proposed building will be of sufficient strength, and 
the means of ingress and egress are sufficient. Section 
8 of this ordinance provides that every permit issued by 
the building inspector shall be subject to revocation by 
the city council, should the building inspector find that 
the work being done under said permit is not according 
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to the terms of the application upon which the permit 
is issued, or is being prosecuted in violation of law or 
ordinance, and that it shall be his duty to notify the 
owner or owners to appear before the city council at some 
time stated, and show cause why said permit shall not be 
revoked, and until the time for such appearance all work 
shall cease. Should the parties notified fail to appear at 
the time stated, or should the city council after a hearing 
determine such action to be necessary, they may revoke 
said permit, and notice thereof in writing shall be imme- 
diately served on the owner, superintendent or contractor 
of the work and posted on the property. Section 80 of the 
ordinance provides : 

“Tnelosure walls of brick or plain concrete for skele- 
ton buildings when supported by steel or reinforced con- 
crete girders, shall be not less than twelve inches thick. 
When two such buildings adjoin, such brick or plain con- 
erete inclosure walls shall be not less than eight inches 
thick for such sections where they adjoin.” 

It is further alleged by plaintiff in its petition that the 
provisions of the building ordinance providing that the 
pbuilding inspector shall not grant a permit for the erec- 
tion of any building until he has carefully inspected the 
plaus and specifications and ascertained that the proposed 
building will be of sufficient strength, and that the means 
cf ingress and egress are sufficient, and that the provision 
of said ordinance requiring that every permit issued by 
the building inspector shall be subject to revocation by 
the city council, should the building inspector find the 
work being done under such permit is not according to 
the terms of the application upon which the permit is 
issued, and that the agreement it was compelled to make 
to build in accordance with the plans and specifications 
and with the spirit and letter of the ordinance, as a con- 
dition precedent to granting a building permit when said 
plans and specifications incorporated a plan of construc- 
tion not required by any law or valid ordinance of the 
city, are all null and void and of no force and effect. 
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It is further alleged that the defendants have notified 
the plaintiff to construct a twelve-inch wall instead of an 
eight-inch wall on the west side, and threaten to arrest 
and cause to be arrested any of the officers, employees, 
agents and servants of the plaintiff who may attempt to 
complete the construction of said building; that the build- 
ing was, at the time of the commencement of the action, 
in an incomplete condition, open and exposed to the 
weather and untenantable. 

The plaintiff prays that the defendants, and each of 
them, their servants, agents and employees, be restrained 
and enjoined from in any way molesting or interfering 
with plaintiff in the completion of said building. That it 
be adjudged and decreed that the west wall is constructed 
* in compliance with all valid provisions of the ordinance of 
the city of Lincoln, and that the defendants, and each 
and all of them, be restrained and enjoined from in any 
way interfering with any person who may occupy said 
building for any lawful purpose, and that upon the hear- 
ing hereof said injunction may be made permanent, and 
for such other and further relief as equity and good con- 
science require. 

To this petition a demurrer was filed, the reasons: as- 
signed being that the petition does not state facts suffi- 
cient to constitute a cause of action against the defend- 
ants and in favor of the plaintiff. The demurrer was 
sustained, and, plaintiff electing to stand on the peti- 
tion, the cause was dismissed and an appeal prosecuted 
to this court by the plaintiff. 

From the record in this case it appears that the plain- 
tiff made application for a permit to build a skeleton 
building, and submitted plans and specifications show- 
ing the west wall to be built of hollow tile twelve inches 
in thickness, but, instead, built it only eight inches thick; 
otherwise, the building seems to have been constructed in 
accordance with the plans and specifications submitted. 
Section 2 of the building ordinance provides that the 
applicant for a permit shall agree to build in accordance 
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with the plans and specifications and with the spirit and 
letter of the ordinance. 

This case presents for consideration the question, 
Could the plaintiff, after having submitted plans and 
specifications for a twelve-inch wall, and having accepted 
the permit and agreed to build in accordance with the 
plans and specifications, built instead an eight-inch wall, 
and, by so doing, was the permit subject to revocation by 
the city commissioners? ,The defendants contend that 
the permit was asked and granted under section 80 of the 
building ordinance, which governs the building of such 
buildings as the permit was applied for, while the ap- 
pellant insists that there was not in force any ordinance 
that governed the building of such a building, for the 
reason that section 80 provides for a brick or concrete 
wall twelve inches in thickness, and hollow tile is not men- 
tioned and does not come within the provisions thereof, 
and that to obtain the permit he was compelled to agree 
to build a twelve-inch wall. Be that as it may, we think 
it is quite clear that, when application. was made and the 
permit granted and accepted, the parties construed this 
section of the building ordinance to mean brick, cement 
or hollow tile, and that plaintiff’s contention was an 
afterthought. It is the plaintiff’s contention that that 
part of the building ordinance providing that the build- 
ing inspector shal] not grant a permit for the erection of 
any building until he has cavefully inspected the plans 
and specifications and ascertained that the proposed build- 
ing will be of sufficient strength, and that the means of 
ingress and egress are sufficient, and the provision that 
every permit issued by the building inspector shall be 
subject to revocation by the city council, should the 
building inspector find the work being done is not ac- 
cording to the terms of the application under which the 
permit was issued, and that the agreement to build in 
accordance with the plans and specifications and with 
the spirit and letter of the ordinance as a condition for 
granting the building permit, are all null and void and of 
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no force and effect. 

We are of the opinion that the facts stated in the peti- 
tion do not raise the legality, illegality or constitution- 
ality of the complained-of provisions of this building 
ordinance. The plaintiff could not, after having applied 
for and accepted from the building inspector a permit to 
build a wall twelve inches thick, build one eight inches 
thick, and, when ordered to show cause why the permit 
granted should not be revoked or canceled, for that rea- 
son plead that the provisions of the building ordinance 
requiring him to agree to build in accordance with the 
plans and specifications were illegal and void and not 
binding upon him. Nor could the plaintiff, after having 
applied for, received and accepted from the building in- 
spector a permit, question his authority to grant the 
same. Nor could it, after having agreed that if it did 
not build in accordance with the plans and specifications 
submitted its permit might be canceled by the council, 
question the council’s authority to cancel its permit. By 
its conduct it is estopped from questioning the right of 
the building inspector to issue the permit granted on its 
application and the council's authority to revoke the same 
for not building in accordance with the plans and speci- 
fications. As between the plaintiff and defendant, the 

- provisions of the sections complained of cannot be ques- 
tioned by plaintiff. If the plaintiff desired to question 
the legality of this building ordinance, it should have 
done so before it applied for, received and accepted a 
permit thereunder. Or if the building inspector required 
plaintiff to submit plans and specifications for a building 
not required by the building ordinance, then was the time 
to question his authority. The record does not bear out 
the contention of the plaintiff that the building inspector 
required it to submit plans and specifications for a 
building not required by the building ordinance. The 
petition alleges that the plaintiff filed an application for a 
permit to construct a two-story, hollow tile building, and 
furnished therewith full and complete plans, drawings 
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and specifications as required by ordinance; that, in ac- 
cordance wth said building permit, it constructed a two- 
story, reinforced concrete skeleton building with hollow 
tile walls. There is nothing in the petition that justifies 
the plaintiff in charging that it was compelled to submit 
plans and specifications for any kind of a building, much 
less one not incorporated in the building ordinance. It 
prepared its own plans and specifications and submitted 
them for approval to the building inspector; it proposed 
the plans and specifications for the kind of building it 
desired to erect, and submitted them to the building in- 
spector, who inspected them and found them to comply 
with the building ordinance; he neither suggested nor 
exacted any change; he accepted them as presented. The 
plaintiff proposed and presented plans and specifications 
for a skeleton building with a twelve-inch wall to meet 
the requirements of section 80 of the building ordinance 
as construed by it. This was the kind of building plain- 
tiff proposed and agreed to build, and this was the kind 
of building it did build, with the exception of the west 
wall. Having construed section 80 to cover the proposed 
building and to require a twelve-inch wall of hollow tile, 
it is not for the plaintiff to now say that no such wall was 
required, and to disregard the plans and specifications to 
build in accordance therewith. - 
We might thus dispose of the constitutional question 
presented and avoid passing on the constitutionality of 
the building ordinance, but, after a careful examination 
of the ordinance and the authorities, we have reached 
the conclusion that the complained-of provisions of the 
building ordinance do not vest arbitrary powers, as 
averred by the plaintiff, in the building inspector and the 
city council, and are not unconstitutional for that reason. 
Section 1 of the ordinance provides that it shall be un- 
lawful to build any building except in compliance with 
the provisions of the building ordinance. Section 2 pro- 
vides that, before the erection of a building is commenced, 
a permit in writing must be obtained from the building 
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inspector, and that the applicant shall agree to build in 
accordance with the plans and specifications submitted 
and with the spirit and letter of the ordinance. Section 
3 provides for the submission of plans and specifications 
at the time of making the application for a permit. Sec- 
tion 6 provides that the building inspector shall not 
grant a permit for the erection of any building until he 
has carefully inspected the plans and specifications there- 
of, and found that such are in conformity with the build- 
ing ordinance, and that the building will be of sufficient 
strength and the means of ingress and egress sufficient. 
Section 8 provides that every permit issued by the build- 
ing inspector shall be subject to revocation by the city 
council, if, after notice and “hearing, the work is not 
being done under the permit according to the terms of the 
application or in violation of the ordinance. It will be 
noticed that the granting of the building permit is depen- 
dent upon other sections of the ordinance which contain 
& general and uniform regulation for the construction of 
buildings, and that no permit shall be granted until the 
building inspector has carefully inspected the plans and 
specifications and ascertained that they are in conformity 
with the ordinance, and that the building will be suffi- 
ciently strong and the means of ingress and egress are 
sufficient. The building ordinance prescribes general and 
uniform rules regulating the kind of buildings that may 
be erected, and vests authority in the building inspector 
to issue permits to those whose plans and specifications 
comply therewith. A building ordinance regulating the 
kind of buildings to be erected, and requiring the con- 
struction thereof according to the plans and specifications 
and with the spirit and letter of the ordinance, would be 
a nullity unless power was given to determine whether 
the proposed building was in conformity therewith and to 
require construction in conformity to the plans and speci- 
fications, and the power to cancel a permit if not so 
built. The city council might have reserved these rights 
to itself or might delegate the power, as in the instant 
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case, to the building inspector. The ordinance in ques- 
tion is distinctive froin those involved in many of the 
cases cited by counsel for appellant. The courts are quite 
uniform in holding that building ordinances that do not 
prescribe a general or uniform rule for building, and 
vests the power to grant a permit in a building inspector, 
are unconstitutional as conferring arbitrary powers upon 
the person clothed with authority to grant a permit. 
Such an ordinance might subject the property owner to 
the arbitrary will of.the inspector. The ordinance in 
question grants no such arbitrary power to the building 
inspector, and is easily distinguished from those cited in 
the many cases by counse] for appellant, and is not sub- 
ject to the objections urged against it. 

For the reasons before given, it follows that the judg- 
ment of the district court is right, and it is 

AFFIRMED. 


JULIA A. JONES, APPELLEE, Vv. ToM DOOLEY, APPELLANT. 
Firrep NovEMBER 17, 1921. No. 21650. 


1. Appeal in Equity: INCOMPETENT EVIDENCE. Upon appeal in actions 
in equity, this court will not consider incompetent evidence re- 
ceived by the trial court. 


2 : CONFLICTING ‘EVIDENCE. Upon appeal in actions in equity, 
when the testimony of witnesses orally examined before the court 
upon the vital issues is conflicting, this court will, while trying 
the case de novo, consider the fact that the trial court observed 
the witnesses and their manner of testifying, and must have ac- 
cepted one version of the facts rather than the opposite. 


ApPEAL from the district court for Sarpy county: 
James T. BecLey, JUDGE. Affirmed. 


William R. Patrick, for appellant. 
H. A. Collins, contra. 


Heard before Lerrox, Drax and Day, JJ., Corcoran 
and Goss, District Judges. 
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Goss, District Judge. : 

This is a suit in equity to cancel a life lease upon 80 
acres of land in Sarpy county. From a decree for plain- 
tiff, the defendant appeals. 

Plaintiff, 60 years old, a widow for 14 years, had a life 
estate in the land, derived from her husband’s estate. 
She lived in Omaha, and had never seen the land, which 
had no buildings on it. She had leased it during her 
tenure, first through a local agent, now dead, and, since 
1916, through J. R. Wilson, clerk of the district court, 
who left some of the details to his daughter. Plaintiff 
allowed her agent to decide upon the tenant and the 
rental, and to pay the taxes, so that about all she seemed 
to have to do with the property was to receive her net in- 
come from it. For some years the land had been leased 
by Mr. Uhe, first at $250 a year, and latterly at $300 a 
year. The taxes were about $50 annually. Mr. Uhe held 
the land on a lease from March 1, 1919, to March 1, 1920, 
when the events occurred in the summer of 1919 which 
are the subject of controversy. The defendant knew that 
Wilson was the local representative of the plaintiff and 
that Miss Wilson also had to do with the land. He con- 
ceived the idea of purchasing it, and,. saying nothing to 
the Wilsons until after his lease was provided for, he 
went direct to plaintiff with his proposal. He then 
learned from plaintiff, and later confirmed it from the 
records, that she had only a life estate. She says he told 
her that Mr. Wilson was tired of looking after the land, 
and that Mr. Uhe did not want the land after March 1, 
1920. Upon hearing from him that she was without an 
agent, she says she asked time to consult with her cousin, 
Mr. Colvin, of South Omaha, who once had a farm ad- 
joining her land; but she says that the defendant re- 
turned and pressed her for action before she had had 
time to see Mr. Colvin and get his advice. On his third 
trip to Omaha to see plaintiff, and after both were aware 
that she had only a life estate, and after he had been 
furnished the address of the remainderman and had 
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hopes of purchasing the fee, it was agreed between the 
parties that the land would be leased to defendant. He 
went away, prepared the life lease, which is in evidence, 
returned to her home and arranged for her to execute 
the lease. He then went down town, engaged a notary, 
and returned with him to have the lease acknowledged. 
What occurred there is the subject of sharp conflict be- 
tween plaintiff and defendant in the testimony. The- 
notary read the lease to her. The notary says that he 
then handed it to her, and she had some discussion with 
defendant about the life term, and then signed. She tes- 
tifies that when the life lease was read she objected to 
giving a lease for more than one or two years, and they 
said, “I will change that, and they wrote there.” She 
thinks Mr. Dooley was the one who did the writing, and 
after that she signed the lease. Defendant denies any 
talk about changing the life term, and any pretense of 
writing anything in the lease; the notary did not hear 
defendant suggest any change in the form, although he 
testifies that the parties discussed the life term. The 
plaintiff’s testimony and the general atmosphere of the 
entire evidence indicate that she was a deaf, nervous, in- 
experienced woman, probably suffering greater impair- 
ment than the usual woman of her years, and at the time 
considerably confounded by a recent death in her family. 
The defendant denies that there was any talk or pre 
tense of‘modifying the written lease. 

The defendant is 39 years old, for severa] years county 
clerk of Sarpy county, and evidently a man experienced 
in real estate matters. He denies all statements of 
plaintiff in her testimony calculated to show misrepresen- 
tation on his part, and claims the utmost good faith and 
fair dealing. He admits that if the land were built up a 
little it might rent for $10 or more an acre. Under the 
lease he was to pay $300 a year and the taxes for the 80 

_ acres. 

The statute, read literally, requires us, in a review of 

an appeal in equity, to retry the issues of fact and reach 
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an independent conclusion. Rev. St. 19138, sec. 8198. But 
when the testimony of witnesses orally examined: before 
the court is conflicting, this court will, while trying the 
case de novo, consider the fact that the trial court had the 
opportunity of observing the witnesses, their manner of 
testifying, and other circumstances in the case which 
tend to indicate which version of the transaction is re- 
hable, when, from the conflict of testimony, it is im- 
possible that both versions can be-true. Cooley v. Rafter, 
80 Neb. 181; Langmann v. Guernsey, 95 Neb. 2213 Occi- 
dental Building & Loan Ass’n v. Adams, 96 Neb. 454; 
McLaughlin Bros. v. Hilliard, 97 Neb. 326; Shafer v. 
Beatrice State Bank, 99 Neb. 317; Greiner v. Lincoln, 101 
Neb. 771; Dworak. v. Dobson, 102 Neb. 696; Gaunt v. 
Smith, 103 Neb. 506. 

We leave out of view all hearsay evidence admitted by 
the trial judge and complained of by appellant. 

The trial judge was familiar with the surroundings, 
knew most of the witnesses, if not all of them, and had an 
opportunity to observe their manner while testifying. 
With these advantages he formed a decisive opinion on 
the conflicting evidence in this case. The case is not free 
from doubt; but, taking into consideration all the com- 
petent evidence and giving due weight to the finding of 
the trial court, we do not feel justified in coming to a 
different conclusion. We decide that there is no error 
in the decree. 

The judgment is 

AFFIRMED. 


BaRBARA JANESOVSKY ET AL., APPELLEES, V. HENRY RATH- 
MAN ET AL, APPELLANTS. 


Firep NoveMBER 17, 1921. No. 21673. 


1. Intoxicating Liquors: Action ror DreatH: INstRucTions. Under 
section 52 of the 1917 liquor law (Laws 1917, ch. 187), inter- 
preted in the light of sections 54 and 58 thereof, it is not im- 
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proper to instruct the jury that, if they find that the defendants 
furnished the deceased “intoxicating liquors which caused or con- 
tributed to his intoxication and that his death occurred by acci- 
dent caused or contributed to by such intoxication,” they should 
find for the plaintiffs. 


° 


2. Trial: QuoTreEnT VerpicT. Where the jurymen separately indicate 
the amount of damages, the amounts are added, the total sum 
divided by the number of jurors, the quotient afterward assented 
to as the amount of their verdict and returned into court and de- 
clared by the jury to be their verdict, the judgment based thereon 
will not be set asfde. 


3. Appeal: Misconpuct or ATrorRNEYS: Review. A litigant desiring 
to claim error on account of the misconduct of opposing parties 
or counsel must call the attention of the trial court to such mis- 
conduct at the time it occurs, ask the court for protection, and 
preserve in the bill of exceptions the record of what occurs, so 
that the trial court may have an opportunity to protect the liti- 
gant, and, failing that, this court may not properly review the 
action of the trial court. 


_ APPEAL from the district court for Dodge county: A. 
M. Post, JupGe. Affirmed. 


EF. Dolezal, Cain & Johnson and Hanley & Hopkins, for 
appellants. 


R. B. Hasselquist, contra. 


Heard before Lerton, Dean and Day, JJ., Corcoran 
and Goss, District Judges. 


‘ Goss, District Judge. 

Plaintiffs, the widow and minor children of Ben Janes- 
ovsky, brought this action for loss of means of support 
caused by the death of the husband and father in an auto- 
mobile accident shortly after midnight of July 19, 1919. 
The jury returned a verdict for plaintiffs for $8,958, and 
defendants appealed. 

This action was brought under the 1917 liquor law 
(Laws 1917, ch. 187). It expressly repealed sections 
3844 to 38894 of the Revised Statutes for 1913, commonly 
called the “Slocumb Law.” The pertinent. portions of the 
present act are as follows: 
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“Section 52. Any wife, child, parent, guardian, em- 
ployee, or other person who shal] be injured in person or 
property or means of support, by intoxication of any per- 
son, Shall have a right of action against any person, asso- 
ciation, or corporation, who by himself, his agent, or serv- 
ant illegally furnished the intoxicating liquor that caused 
or contributed to the intoxication of such person, for all 
damages sustained.” 

“Section 54. On the trial of any suit under the pro- 
visions lrereof, the cause or foundation of which shall be 
the acts done or the injuries inflicted, by a person or per- 
sons under the influence of liquor, it shall only be neces- 
sary to sustain the action to prove that the defendant or 
defendants sold, gave, or furnished intoxicating liquors 
to the person or persons so intoxicated or under the in- 
fluence of liquor whose acts or injuries are complained 
of, on that day cr about that time, when the act was com- 
mitted or injuries received.” 

“Section 58. The legislature hereby declares this act to 
bc for the immediate preservation of the public peace, 
health, and safety, and all its provisions shall be liberally 
construed for that purpose.” 

Appellants complain of instruction No. 6, given by the 
court, in which he told the jury that, if the defendants 
furnished the deceased “intoxicating liquors which caused 
or contributed to his intoxication, and that his death oc- 
curred by accident caused or contributed to by such in- 
toxication,” they should find for plaintiffs. They declare 
that, under the law, there is no liability unless there is 
intoxication and injury by that intoxication alone, that 
all causes of injury, save that of intoxication, are ex- 
cluded, and that the intoxication must be the proximate 
cause of the injury, and not merely a contributing cause. 

We think that all of section 52, construed with section 
54 in the liberal manner enjoined by section 58, justify 
the instruction given by the trial judge. Under the 
former law, section 3862, Rev. St. 1913, was identical with 
section 54 of the present act, and was repeatedly con- 
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strued when questions arose as to what must be the 
proximate cause of the damages on account of which suits 
were brought. Under the old law the traffic was de- 
nounced; here the intoxication of a party having de- 
pendents is made the basis of suit against any defendant 
who furnishes liquor to the person so intoxicated or 
under the influence of liquor, where acts are done or in- 
juries are inflicted by reason of such intoxication. In 
construing the language of this section it has been held 
‘by this court many times that it is not necessary that the 
liquor furnished be the sole, or even the principal, cause 
of the injury. A few of the cases are: McClay v. Wor- 
rall, 18 Neb. 44; Cornelius v. Hultman, 44 Neb. 441; Gran 
v. Houston, 45 Neb. 813; Schiek v. Sanders, 53 Neb. 664; 
McClellan v. Hein, 56 Neb. 600; Smith v.-Lorang, 87 Neb. 
587. 

We conclude that it was not error for the court to give 
the instruction, and likewise he did not err in refusing 
the converse requested by defendants. 

Complaint is also made of instruction No. 11, as to the 
finding of the jury concerning the inability of the deceased 
to protect himself, by reason of intoxication, from the re- 
sults of accidents or circumstances to which he was sub- 
jected. We do not think the jury limited this to his in- 
ability to protect himself at the instant of the fatal acci- 
dent, or that it can be construed in such narrow limits. 
This instruction was adapted from Gran v. Houston, 45 
Neb. 813, 826, omitting a portion which might have made 
the criticisms here applicable. The instruction directed 
the attention of the jury to the inability of the deceased 
to protect himself, not alone at the instant of impact, but 
during his wild ride to death. At the best, even the driy- 
ing of so dangerous an instrument as an automobile is an 
invitation of disaster to an intoxicated person, because 
the driver may not only speed to death as deceased did in 
this case, but he may not be able to protect himself from 
injury by other vehicles as a sober man might do. Inas- 
much as this instruction applies to the circumstances 
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from the time deceased entered his car until he ran it into 
the railroad, it was proper. 

Misconduct of plaintiffs and attorneys during the trial 
and argument is asserted by appellants; but, inasmuch 
as this was not objected to, nor was the court given an 
opportunity to pass upon it, at the time, it will not suffice 
here. Chicago, B. € Q. R. Co. v. Kellogg, 54 Neb. 127; 
Kriss v. Union P. R. Co., 100 Neb. 801. 

Misconduct of the jurors is alleged, in that it is claimed 
that the verdict was a quotient verdict arrived at by each 
juror writing on his ballot a sum which he thought ought 
to be the verdict and then dividing the total by twelve. 
The correct rule is that this, of itself, does not make the 
verdict a quotient verdict, when the result is afterward 
assented to by each juror as his verdict. Reick v. Great N. 
R. Co., 129 Minn. 14; Clary v. Blondel, 178 Ia. 101; 
Village of Ponca v. Crawford, 23 Neb. 662. Moreover, 
the issue of fact, presented by affidavits and counter affi- 
davits of jurors, was passed upon by the trial court. This 
will not now be disturbed. Canon v. Farmers Bank, 3 
Neb. (Unof.) 348; Farmers Irrigation District v. Calkins, 
104 Neb. 196. 

Lastly, we find no errors in the admission of evidence 
or in the record as to the analysis of the cider furnished 
by defendants to the deceased. The disagreement of the 
experts has been passed upon properly by the jury. 

The judgment is 

AFFIRMED. 


Eva McCENTARFFER, APPELLANT, V. EMMA PAYNE ET AL., 
APPELLEES. 


Firep Novemser 17, 1921. No. 21678. 


1. Witnesses: ComPeTENcyY: Huspanp AND Wire. Under the present 
law, the husband has such a direct legal interest in the real estate 
of the wife as to render him inconipetent to testify, in her suit 
to enforce an oral contract between her and a person now de- 
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ceased to convey lands, as to a conversation between the de- 
ceased and the husband. ° 


: REPRESENTATIVE OF A DECEASED PERsSonN. Any 
party so placed in a litigation that he is called upon to defend 
that which he has obtained from a deceased person, and to make 
the defense which the deceased might have made if living, may 
be said to represent a deceased person within the contemplation 
of section 7894, Rev. St. 1913. 


3. Specific Performance: Paro~n Contract: Proor. Where it is 
sought to enforce an oral agreement of a person now deceased 
to convey or devise lands, the proof to establish the existence of 
such oral agreement must be clear, satisfactory and convincing. 


4, Appeal in Equity: Conflicting EvipeNcE. Upon appeal in actions 
in equity, when the testimony of witnesses orally examined be-. 
fore the court upon the vital issues is conflicting, this court will, 
while trying the case de novo, consider the fact that the trial 
court observed the witnesses and their manner of testifying, and 
must have accepted one version of the facts rather than the 
opposite. 


Appgar from the district court for Saline county: Ep- 
warp E. Goop, JupGe. Affirmed. 


Glenn N. Venrick, for appellant. 


Charles H. Sloan, Frank W. Sloan, Thomas J. Keenan, 
J. A. Wild and F'. B. Donisthorpe, contra. 


Heard before Lerrox, DgEan and Day, JJ., Corcoran 
and Goss, District Judges. 


Goss, District Judge. 

This action in equity was brought by Eva McEntarffer 
against the personal representatives, heirs and devisees of 
Benjamin Thompson for the purpose of enforcing his 
alleged oral agreement to convey land to her. The case 
was heard by the court, the relief prayed was denied and 
the action was dismissed. 

About 1896, when she was five years old, plaintiff, an 
crphan, went’ to live with Benjamin Thompson and 
Rebecca, his wife, as arranged with plaintiff’s mother on 
her deathbed. She continued to live with them until she 
was past her majority. She went by their name, was 
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treated as if she were a daughter, and she treated them 
as if they were her parents. October 6, 1910, when she 
was about 19 years old, she was married to Harry Mc- 
Entarffer, with whom she has lived ever since. She 
claims that in February, 1911, she and her husband had 
an advantageous opportunity to go to South Dakota, but 
that Benjamin Thompson, being the owner of a farm of 
about 200 acres near Swanton, made plaintiff a counter 
proposition that, if she and her husband: would go on this 
farm and assist him in caring for it, he would pay them 
the sum of $25 a month, and, at or before his death, he 
would give the farm to her; that she and her husband 
agreed to the proposition, entered upon the performance 
of the oral agreement,.and continued therein up to the 
death of Benjamin Thompson on November 29, 1917; 
and that Thompson carried out his part, except that he 
failed to convey the farm to her or to devise it to her, but, 
on the contrary, provided by will that all his property 
should be converted into cash and the proceeds divided 
among his blood relatives as if he had died intestate. On 
his deathbed Benjamin Thompson made and delivered to 
appellant a deed to 80 acres of land, not a part of the 
farm in litigation here. 

Appellant assigns error by the trial court in excluding 
the offered testimony of her husband and of herself as to 
conversations held with the deceased bearing upon the 
contract. This depends upon section 7894, Rev. St. 1913, 
wherein it is said: “No person having a direct legal in- 
terest in the result of a civil action or proceeding, when 
the adverse party is the representative of a deceased per- 
son, shall be permitted to testify to any transaction or 
conversation had between the deceased person and the 
witness.” Appellant argues that her husband has no 
direct legal interest. We think the correct solution of 
this lies in the answer to the question: Will the husband 
gain or lose by direct legal operation of a judgment in 
this case? This was under consideration in Holladay v. 
Rich, 93 Neb. 491, and, because the husband has an in- 
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terest in her real estate, under the present statute, which 
cannot be defeated by any act of the wife, it was held 
that the husband could not testify. 

Appellant further argues that the defendants were not 
the representatives of the deceased, and therefore the 
testimony of McEntarffer on this point was admissible. 
This is fully answered in the negative by McCoy v. Con- 
rad, 64 Neb. 150, in which this court quotes with ap- 
proval Judge Sedgwick’s opinion as trial judge, over- 
ruling a motion for a new trial: “Ifa party is so placed 
in a litigation that he is called upon to defend that which 
he has obtained from a deceased person, and to make the 
defense which the deceased might have made if living, or 
to establish a claim which the deceased might have been 
interested to establish if living, then he may be said, in 
that litigation, to represent a deceased person.” 

These principles apply to appellant with at least equal, 
if not greater, force than to her husband. And so we 
decide that the court did not err in refusing to allow 
either of them to testify as to conversations with the de- 
ceased. 

The record is voluminous. Tach case of this nature 
must be determined on its own facts and circymstances. 
Nearly all the evidence was oral. It is conflicting. It 
does not satisfy us as to the claims of the appellant by 
meeting the calls of the law that, to establish an oral 
agreement with a person now deceased to convey land, the 
evidence of the terms of the contract must be clear, satis- 
factory and convincing. Moore v. Moore, 58 Neb. 268; 
Rau v. Rau, 79 Neb. 694; Labs v. Labs, 92 Neb. 378; 
Damkroeger v. James, 95 Neb. 784; Overlander v. Ware, 
102 Neb. 216; Powers v. Norton, 103 Neb. 761. 

Moreover, it is now well settled that we should give 
such weight to the findings of the trial court as to credi- 
bility of witnesses and on conflicting evidence as, under 
all the circumstances, such findings may be entitled to. 
Faulkner v. Simms, 68 Neb. 299; Cooley v. Rafter, 80 
Neb. 181; Langmann v. Guernsey, 95 Neb. 221; Occi- 
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dental Building & Loan Ass’n v. Adams, 96 Neb. 454; 
McLaughlin Bros. v. Hilliard, 97 Neb. 326; Shafer v. 
Beatrice State Bank, 99 Neb. 317; Greiner v. Lincoln, 101 
Neb. 771; Dworak v. Dobson, 102 Neb. 696; Gaunt v. 
Smith, 103 Neb. 506. The trial judge had an opportunity 
to observe the witnesses and their manner while in the 
court-room and while testifying. Taking into considera- 
tion all the evidence, and giving due weight to the find- 
ing of the trial court, we conclude that there was no 
error in the decree. 

The judgment is 

AFFIRMED. 


Mary MALLETT, APPELLANT, V. AUGUSTA GRUNKE ET AL., 
APPELLEES. 


FILED NovEMBER 17, 1921. No. 21696. 


1. Specific Performance: “MarriaGE Contract. On examination of en- 
tire case, held that the proofs tend to show an oral contract of 
marriage, and not a contract to act as housekeeper and to care 
for deceased as long as he lives, in consideration of his property. 


2. Statute of Frauds: Contract IN CONSIDERATION OF MarriaGEk. A 
contract in consideration of marriage is void, unless it, or some 
note or memorandum thereof, be in writing and subscribed by 
the party to be charged therewith. Rev. St. 1913, sec. 2630, } 


APPEAL from the district court for. Dodge county: A. 
M. Post, JupcE. Affirmed. 


Montgomery, Hall & Young and Dolezal, Spear & 
Mapes, for appellant. 


Cain & Johnson, contra. 


Heard before Lerron, Dean and Day, JJ., Corcoran 
and Goss, District Judges. 


Goss, District Judge. 
This is an action in equity to enforce specific perform- 
ance of an alleged oral contract between Mary Mallett, 
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the plaintiff, and Louis Kienbaum, now deceased, to give 
her care and companionship to him during his life, and, 
in consideration thereof, to receive all his estate upon his 
death. The plaintiff alleges performance on her part, 
and, deceased having failed to provide by will or other 
instrument for the conveyance of the property to her, 
brings this suit against his heirs and administrator. On 
the trial the court found for the defendants upon the 
issues joined. 

Louis Kienbaum, a bachelor, 46 years old, lived until 
about 2 weeks before his death on his 240-acre farm about 
4 miles southeast of the village of Snyder. He also owned 
3 lots and a house in the village. About May 20, 1919, 
he expressed to Leroy Kleeman, one of his neighbors, his 
need of a housekeeper and cook, as they were on their 
way home from Omaha, where they had seen Mrs. Mallett, 
who is Kleeman’s mother-in-law, whom he had previously 
met at Kleeman’s home, and of whose cooking, at least, he 
had formed a favorable opinion; and he stated his in- 
tention of seeing what she would say to it. In August 
he told Kleeman that she was going to keep house for 
him.- Kleeman expressed the belief that this arrange 
ment would cause gossip, and others volunteered like 
opinions. His judgment approved the wisdom of the 
criticism, and his bashful nature readily responded to 
this commendable stimulus to enter upon the theretofore 
untried relation of marriage; and so Louis decided to see 
if she would not marry him. She consented, and ar- 
rangements were begun for her to sell her home in Omaha 
and. move to Snyder, where he would build a good house 
on his lots. An architect and builder in Omaha, who had 
built Mrs. Mallett’s house in Omaha, was consulted and 
plans were ordered for a house somewhat similar to hers. 
Some of her canned goods and other personal property 
were taken to Snyder by automobile, and late in Septem- 
ber he and she made arrangements to be married on Sep- 
tember 29. On Sunday, the 28th, they drove from Klee- 
man’s home, where she had been visiting and where he 
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had been boarding for two weeks, to Omaha. He stopped 
at her house over night, and at an early hour of the morn- 
ing called her and her daughter and stated that he was 
ill. He became unconscious, was taken to a hospital, and 
died on Thursday, October 2, 1919, without consummat- 
ing the intended marriage. 

If the contract was for the marriage of the parties, it 
was void under section 2630, Rev. St. 1918, which pro- 
vides that every agreement, promise or undertaking made 
upon consideration of marriage shall be void, unless such 
agreement, or some note or memorandum thereof, be in 

. writing and subscribed by the party to be charged there- 
with. 

The plaintiff was not permitted to testify, of course, 
her testimony being prohibited by the provisions of sec- 
tion 7894, Rev. St. 1913, on the grounds that she had a 
direct legal interest in the result of the action, and that in 
relating the transactions and conversations between her- 
self and deceased she would be an adversary to the de- 
fendants as representatives of the deceased. 

We are unusually impressed with the apparent honesty 
and truthfulness of all the witnesses and parties to the 
action. The vital question in the case is whether there 
was an agreement and part performance thereof between 
Mrs. Mailett and Louis Kienbaum that she should have 
his property in consideration of caring for him, as: al- 
leged; if, on the other hand, as the defendants claim, the 
agreement was one of marriage, then her cause of action 
was properly dismissed. 

Irom a careful reading and analysis of the testimony 
given by the witnesses for the plaintiff alone, we have 
come to the conclusion that it is overwhelmingly shown 
that the agreement was an entirety, and that it contem- 
plated marriage as its necessary and pivotal feature. It 
is true that early declarations of Louis Kienbaum were 
testified to, tending to show that he wanted to have her 
keep house and care for him, and that he would compensate 
her by building a house on his Snyder lots and giving her 
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the property, by giving her everything he had, by giving 
her his property, by leaving his property to her, by giving 
her some property, and the like. But it also appears 
from the evidence of these same witnesses that when, on 
his early expressions of his plan of having her as a 
housekeeper, the parties, and particularly Mrs. Kleeman 
and her husband, daughter and son-in-law of Mrs. Mal- 
lett, raised objection, he saw the force of it and expressed 
his intention of seeing if Mrs. Mallett would not marry 
him. We have no manner of doubt, from the entire cir- 
cumstances indicated by the witnesses for plaintiff, that 
the minds of the parties never met, except as they met on 
this more or less platonic marriage agreement; and that 
both of them early recognized the wisdom of, and acted 
upon, the advice of their relatives and friends, to the 
effect that she must be more than cook and caretaker, In 
the latter weeks everything that was said and done by 
both of them looked toward marriage, and nothing that 
was at any time said or done by her or on her behalf ever 
looked in any other direction. If they ever had an agree- 
ment that she was to be his housekeeper, it was super- 
seded by this oral marriage contract. This situation of 
plaintiff is not at all helped by the testimony of the wit- 
nesses for the defendants. 

It would merely prolong our opinion, without profit to 
any one, to analyze in detail the evidence. Suffice it to. 
say that, if defendants had offered no testimony, the trial 
judge would have had ample support in the testimony pre- 
sented by plaintiff for dismissing the case. 

Having decided that the agreement was one of mar- 
riage, and therefore void, it is unnecessary to consider the 
debated subject as to whether the plaintiff, by reason of 
the moving of a few of her domestic articles to Snyder, 
by her hospitality to Louis while overnight at her home 
in Omaha on his way to the altar, by her care of him in 
her home for a day after he was there stricken with his 
fatal illness, by her visit to him at the hospital, and by 
cther merely natural and friendly acts, could be said to 
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have entered upon part performance of an agreement to 
be: his housekeeper and to care for a 46-year-old man the 
rest of his life. 
The decree of the district court was right, and it is 
AFFIRMED. 


ERNEST DARWIN V. STATE OF NEBRASKA. 
Fitep NovemMBer 17, 1921. No. 22011. 


1. Rape: CorroporaTiveE Evinence. In a prosecution for rape, it is 
not essential that the prosecutrix be corroborated by the testi- 
mony of other witnesses as to the particular act constituting the 
offense. It is sufficient if she be corroborated as to material 
facts and circumstances which tend to support her testimony, 
and from which, together with her testimony as to the principal 
fact, the inference of guilt may be drawn. Fager v. State, 22 
Neb. 332. 


2. Criminal Law: Accusep aS WiTNess: INSTRUCTION. When a de- 
fendant in a criminal prosecution becomes a witness in his own 
behalf, it is not error for the court to instruct the jury that in 
considering his testimony they may weigh it as they would weigh 
the testimony of any other witness, taking into consideration his 
interest in the result of the trial, his manner, and the probability 
or improbability of his testimony, and give to it such weight as, 
under all the circumstances, they think it entitled to. 


Error to the district court for Gage county: Lronarp 
W. Corny, Jupen. Affirmed. 


Hazlett, Jack & Laughlin, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Lerron, DEAN and Day, JJ., Corcoran 
and Goss, District Judges. 


Goss, District Judge. 

Plaintiff in error, hereafter called defendant, about 25 
years old, was convicted of statutory rape upon Wilma 
Drury, a girl less than 15 years old. 
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The information charged that the crime was committed 
on or about May 30, 1920. The state’s evidence tended to 
show that the offense was committed about the middle of 
May, and the court properly charged the jury as to the 
date, fixing it as on or about May 15, 1920. 

The only witnesses who testified as to the act were 
Wilma Drury, the prosecuting witness, and Ethel Fielder. 
The story of these witnesses is as follows: They say that 
about 7 o’clock one evening, m the middle of May, they 
were loitering at the railroad station in Beatrice and were 
invited by one Smith, a brother-in-law of Wilma, to go 
riding in his car. They accepted and rode uptown, where 
the defendant joined the party. They drove about three 
miles, stopping on the roadside near a bridge. Defend- 
ant and Wilma left the others in the car, climbed over a 
wire fence, went out of sight of the car into the bushes 
and sat down, where she says they smoked cigarettes a 
few minutes and then mutually engaged in the commis- 
sion of the act charged; and that, while she and defendant 
so lingered, Ethel, who had left her companion, climbed 
the barbed wire fence and entered the copse in search of 
her chum, came upon them, and saw them thus engaged. 
Ethel testified to the same state of facts. 

The defendant and Smith categorically denied this testi- 
mony, and defendant sought to prove an alibi by account- 
ing for his presence at other places from about the 10th 
of May to a time late in June. 

The errors assigned by defendant relate to two in- 
structions given by the court, to one instruction re 
quested by defendant but refused, and to the failure of 
the verdict to respect the alibi or to be supported by the 
evidence. 

The disputed questions of fact were for the jury, and 
the evidence is sufficient to support the verdict, if. sub- 
mitted to the jury under proper instructions. 

The following instruction, given by the court, is as- 
signed as error: “The court instructs the jury that in 
the prosecution for rape it is not essential to a conviction 


Vo. 107] SEPTEMBER TERM, 1921. . 179 


Darwin v. State. 


that the prosecutrix should be corroborated by the testi- 
mony of other witnesses as to the particular act constitut- 
ing the offense. It is sufficient if she be corroborated 
as to the material facts and circumstances which tend to 
support her testimony and from which together with her 
testimony as ad the BEnipe fact, the inference of guilt 
may be drawn 

It is conceded that this instruction has been approved 
substantially by this court several times: Fager v. State, 
22 Neb. 332; Dunn v. State, 58 Neb. S07; Klawitter v. 
State, 76 Neb. 50; Harris v. State, 80 Neb. 195. But it is 
urged that it is inapplicable to the facts here, and tended 
to confuse the jury, because Ethel Fielder was the only 
one to whom the instruction might properly apply. As 
we view it, the instruction benefited rather than injured 
the defendant, for it had a tendency to destroy the force 
of the testimony of Ethel Fielder that she saw the par- 
ties in “the particular act constituting the offense.” 

Complaint is also made of this instruction: “The jury 
are instructed that under the law of this state the ac- 
cused is a competent witness in his own behalf, and you 
are bound to consider his testimony; but ii determining 
what weight to give to his testimony you may weigh it 
as you would the testimony of any other witness, and you 
may take into consideration his interest in the result of 
the trial, his manner, and the probability or improbabil- 
ity of his testimony, and give to his testimony such weight 
as, under all the circumstances, you think it entitled to.” 

It is criticized because the court used the word “may” 
instead of “should.” We do not see where this prejudiced 
the defendant. The jury probably understood it in the 
sense of a direction to weigh or to consider. If the jury 
understood it as merely permissive, then it helped the 
defendant. 

The instruction is further attacked as having the vice 
of singling out the defendant from other witnesses, as if 
the court considered his credibility worthy of finer sifting 
than that of other witnesses. This instruction, copied 
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from Housh v. State, 43 Neb. 163, has been approved in 
many cases, and we will not disturb those decisions. 
Wallace v. State, 91 Neb. 158, and cases cited. 

Defendant assigns as error the refusal of the court to 
give a certain instruction, as to the proof of an alibi, to 
the effect that it was not necessary for the proof to cover 
the whole period during which the offense might possibly 
have been committed, but merely to cover it so as to raise 
a reasonable doubt in the minds of the jurors. The court 
gave an instruction requested by defendant to the effect 
that if from all the evidence, and whether from lack of 
proof by the state or from evidence on behalf of defend- 
ant, they had a reasonable doubt of the presence of the 
accused at the time and place of the act, as testified to by 
prosecutrix, they should acquit the defendant. We con- 
clude that the court sufficiently charged the jury as to 
the burden of proof, and as to the alibi, and that there 
was no error in refusing this additional instruction. 

We find no error in the case. The judgment is 

AFFIRMED. 


JESSIE G. WILKINS, ADMINISTRATRIX, ET AL., APPELLEES, Y. 
BENJAMIN H. ROWAN ET AL., APPELLANTS. 


FILED NovEMBER 17, 1921. No. 21542, 


1. Wills: Construction: “IssUE oF THE Bopy.” Where there was a 
devise of land to James for life, and at his death to the issue of 
his body in fee simple, if he shall leave any such issue surviving 
him, if not, then the same to go to the heirs of testator’s blood, 
held, that by the term “issue of his body” testator meant lineal 
descendants, and not children only. 


Devise. A devise of land to James for life, and 
at his death to the issue of his body, if he shall leave any such 
surviving him, but, if he shall not, then said land to go to the 
heirs at law of testator, held, an estate in remainder, and not an 
executory devise to the issue of James, and that B. and D., sons 
of James, took a vested estate in remainder at the death of tes- 
tator, subject to open and let in afterborn issue. 
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. Held, further, that said vested estate, or 
interest, was defeasible, and not absolute, and that the death of 
D., one of the sons of James, during the life of his father, de- 
feated his interest, and that his (D.’s) three minor children 
took the interest of their father, not as his heirs at law, how- 
ever, but as issue of the body of their grandparent as substituted 
devisees in place of their deceased father, and conditional upon - 
their surviving their said grandparent. : 


APPEAL from the district court for Otoe county: JAMES 
T. Beciny, JupGE. Affirmed. 


Paul Jessen, Matthew Gering, Albert S. Johnston 
and Peterson € Devoe, for appellants. 


Pitzer, Cline & Tyler, contra. 


Heard before Morrisspy, C. J., Rose, Day and IFLANs- 
BuRG, JJ., Leste, District Judge. 


LESLIE, District Judge. 

This is an action brought in the district court for Otoe 
county for the construction of the will of David R. 
Rowan, who was a resident of Ohio. Upon the construc- 
tion of his will depends title to 160 acres of land in Otoe 
county. The paragraph of the will involved is as follows: 

“Third. I own a farm of 160 acres situate in Otoe 
county in the state of Nebraska, on which my said son: 
James Rowan has for some years resided and now resides, 
and I will and devise said farm of 160 acres to my said 
son James Rowan, to have and to hold during the term 
of his natural life, and at his death, to the issue of his 
body, in fee simple, if he shall leave any such issue, but 
if he should not leave any such issue surviving him, then 
in that case, the same must go to my heirs of my blood, 
that is, to the person or persons who would at that time 
inherit the same from me, in case I then died intestate, 
being the owner thereof.” 

David R. Rowan, the maker of the will in question, will 
hereafter be referred to as testator to avoid confusion of 
his name with that of his deceased grandson, David R. 
Rowan. 
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The testator was the father of two sons, Robert, resid- 
ing in Ohio, and James, residing in Nebraska. At the 
time of the execution of his will he was the owner of 110 
acres of land in Clermont county, Ohio, upon which his 
son Robert resided, and 160 acres in Otoe county, Ne- 
- braska, upon which his son James resided. He devised 
the Ohi6é land to his son Robert and the issue of his body, 
in the exact language used by him in devising the Ne- 
braska land to his son James and the issue of his body. 

At the time of the death of the testator, James Rowan, 
to whom the life estate in the Otoe county land was 
devised, was the father of two sons, Benjamin H. and 
David R. Rowan. James Rowan and his son Benjamin 
are still living. David died in 1919, leaving a widow and 
three minor sons. 

The original plaintiff was Caroline E. Rowan, for her- 
self and her minor sons. She died before disposition of 
the case in the lower court, and the action was revived as 
to her in the name of Jessie G. Wilkins, Administratrix. 
As guardian for the children of David R. Rowan, she was 
also substituted in place of their deceased mother, Caro- 
line EX. Rowan, who had appeared as their next friend. 
James Rowan, holder of the life estate, Benjamin H. 
‘Rowan, surviving son of James Rowan, Frank E. Coe, 
administrator of the estate of David R. Rowan, deceased 
(son of James Rowan), Albert 8. Johnston, trustee of 
the bankrupt estate of Benjamin H. Rowan, Citizens 
State Bank of Peru, and Wilbur W. Sims were made 
defendants. 

The interest of the Citizens State Bank arose out of'a 
mortgage executed by Benjamin H. Rowan and his wife. 
The interest of the defendant Sims is due to a lease of the 
premises executed by James Rowan, holder of the life 
estate, and Benjamin H. Rowan, his only surviving son. 

Following the death of David R. Rowan, his brother, 
Benjamin H., claimed to be the sole surviving issue of the 
body of their father, to whom the life estate was devised, 
and that, as such, would become vested with title to the 
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entire estate in remainder conditional upon surviving his 
father; in other words, that the will created a contingent 
remainder, or an executory devise, and that by the use of 
the words, “issue of the body,” is meant children, and not 
grandchildren or lineal descendants. The appellant Coe, 
as administrator of the estate of David R. Rowan, claims 
that David was possessed of a vested interest in the land 
dating from the death of the testator, and that this title 
passed by descent to his widow and children and became 
an asset in the hands of the administrator. 

The appellees, who are the minor children of David R. 
Rowan, concede that Benjamin H. Rowan has the same 
interest in the land their father had in his lifetime, but 
contend that it is a vested interest, subject to defeasance, 
in case of his death before the termination of the life 
estate. They further assert, that they have a present 
vested interest in the land coextensive with that held by 
Benjamin H. Rowan, not as heirs at law of their father, 
but as issue of the body of their grandparent, James 
Rowan, as substituted devisees in place of their father, 
David R. Rowan, conditional upon their outliving their 
grandfather, in whom the life estate is vested. 

The trial court found in accordance with the views of 
the appellees, and decreed that Benjamin H. Rowan had 
a vested interest to an undivided one-half interest in the 
land contingent upon his surviving his father, and that 
appellees, minor children of David R. Rowan, had a 
vested interest in an undivided one-half interest in the 
land conditional upon their surviving their grandfather. 
From this decree appellants have appealed to this court. 

The first question presented is whether the words, 
“issue of his body,” mean lineal descendants, or are re- 
stricted to children. 1 Schouler, Wills, Executors and Ad- 
ministrators (5th ed.), sec. 535, states: “A gift to ‘issue,’ 
as a phrase of law, imports prima facie descendants of 
every degree from the common ancestor, including chil- 
dren and those more remote.” 

2 Jarman, Wills (6th ed.) *946, states: “The word 
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‘issue,’ though its popular sense is said to be children, is 
technically, and when not restrained by the context, 
coextensive and synonymous with descendants, compre- 
lending objects of every degree.” 

This court in Godden v. Long, 104 Neb. 13, opinion 
written by Chief Justice Morrissey, held as follows: “The 
term ‘issue,’ or awful issue,’ in its primary legal sense, 
means descendants or lineal descendants generally, and 
not merely children. * * * It is only when it is used 
in a special instrument, whose context shows that 41 
narrower construction was intended, that its meaning 
will be limited.” 

The rule in this state and other state and federal juris- 
dictions seems to be settled that a devise to “issue” or 
“issue of the body” will be construed as meaning lineai 
descendants, rather than children, in the absence of 
qualifying words showing a contrary intent. In re Law- 
rence’s E’state, 181 N. Y. Supp. 498; Petry v. Langan, 227 
N. Y. 621; In re Farmers Loan & Trust Co., 231 N. Y. 41; 
City Nat. Bank v. Slocum, 272 Fed. 11, 19; Hickox v. 
Klaholt, 291 Til. 544. 

We do not find such words of qualification in this will, 
and hold that by the use of the words, “issue of his body,” 
the testator meant lineal descendants. 

At the date of the death of the testator, and when the 
will was admitted to probate, James Rowan, who took 
the life estate, was, as previously stated, the father of two 
sons, David and Benjamin. We are asked to decide 
whether they took a vested interest at the death of the 
testator, or a contingent interest to take effect at the 
death of their father. If they took a vested interest, it 
becomes necessary to determine, in the case of David, who 
died before his father did, whether his interest descended 
to his heirs at law or was defeasible and lapsed at his 
death. Benjamin H. Rowan claims that the estate 
created by the language of the will is a contingent re- 
mainder to take effect at the date of the death of James 
Rowan, to whom the life estate was devised. He further 
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contends that, if it is not construable as a contingent re- 
mainder, it may consistently be held an executory devise. 
In some cases the line between a contingent remainder 
and an executory devise is not clear, but they are funda- 
mentally distinguishable. Both are interests or estates 
in land to take effect in the future and depend upon a 
future contingency. An executory devise is an interest 
such as the rules of law will not permit to be created in 
conveyances, but will allow in case of wills. It follows 
a fee estate created by a will. A contingent remainder 
may be created by will or other conveyance, and must 
follow a particular or temporary estate created by the 
same instrument of conveyance. Thompson, Wills, sec. 
241, defines the distinction between an executory devise 
and a contingent remainder in this language: “The 
essential characteristics of a remainder are: (1) There 
must be a precedent particular estate, whose regular 
termination the remainder must await. (2) The remain- 
der must be created by the same conveyance, and at the 
same time, as a particular estate. (3) The remainder 
must vest in right during the continuance of the particu- 
lar estate, or eo instanti that it determines. (4) No re- 
mainder can be limited after a fee simple. The necessary 
features of a remainder arise out of the definition. The 
definition describes a remainder as the remnant of the 
whole after a part has been disposed of. It follows, 
therefore, of course, that there must be that part in order 
to fulfil the definition. The chief distinction between a 
remainder and an executory devise is that a remainder 
follows a particular estate, while an executory devise 
follows a fee.” 

Washburn, Real Property, sec. 1757, states that one of 
the distinctions between a remainder and an executory 
devise is that a remainder follows a particular estate, 
while an executory devise follows a fee. 

In Burleigh v. Clough, 52 N. H. 267, the rule is an- 
nounced as follows: “An executory devise is a future 
interest, such as the rules of law do not permit to be 


186 NEBRASKA REPORTS. [Vor. 107 


Wilkins v. Rowan. 


created in conveyances, but allow in the case of wills, 
like an interest given after an estate in fee simple, or to 
arise in futuro, without a particular estate to support it. 
The distinction between an executory devise and a vested 
remainder is elementary. An executory devise is such a 
disposition of lands by will, that thereby no estate vests 
at the devisor’s death, but only on some future con- 
tingency. It needs no particular estate to support it. 
An estate in remainder is one limited to take effect and 
be enjoyed after another is determind. No remainder 
can be limited after the grant of a fee simple, because the 
tenant in fee has the whole.” 


No estate in fee simple was created by the testator’s 
will that preceded the devise to the issue of the body of 
James Rowan, to whom was devised the life estate, there- 
fore the estate created by the will of the testator and 
devised to the issue of the body of James Rowan, life 
tenant, was a remainder,:and not an executory devise. 
The next ‘question is whether the remainder thus 
created is vested or contingent. The subject of estates 
in remainder has been a fruitful subject of litigation in 
this country and in England over a long period of time. 
In the instant case it has been presented to this court by 
the pleadings and the briefs with unusual clearness. It 
was also argued to the court with great care and ability. 
The cases cited are so numerous that we shall not under- 
take to refer to all of them, or even to a considerable 
number, however interesting and instructive it might 
prove. The policy of the law has always been to look 
with favor upon the early vesting of estates; and a re- 
mainder will never be held to be contingent if it can rea- 
sonably be held to be a vested remainder. 

2 Underhill, Law of Wills, sec. 860, states the rule to 
be: “Whenever it is possible the future interest will be 
construed as vested, and hence alienable and devisable by 
the remainderman. It is not so much the certainty or 
uncertainty of the enjoyment of the fee in remainder after 
the life estate ends as the uncertainty of the person who 
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has a present right to enjoy the future estate if the par- 
ticular estate came to an end now, which determines the 
character of the remainder. A remainder is vested if 
the remainderman, being .alive, will take at once if the 
life tenant were to die. The fact that his enjoyment is 
postponed, and, on a certain event, as on his death, may 
never take place at all, does not make the remainder con- 
tingent. But where there is no person now in being upon 
whom the enjoyment and possession of the remainder 
would devolve as a remainderman, if the particular estate 
were to terminate, the remainder is contingent.” 

1 Schouler, Wills, Executors and Administrators (5th 
ed.) sec. 562, states: “In short the law does not favor 
the abeyance of estates but estates by way of remainder 
vest at the earliest period possible, unless the will shows 
a contrary intention. And vested interests liable to de- 
vestment are preferred in construction to interests con- 
tingent.” 

2 Alexander, Commentaries on Wills, sec. 1005, states: 
“Tt is not the certainty of possession or enjoyment which 
distinguishes a vested remainder, but the certainty of the 
right of future possession or enjoyment if the remainder- 
man, who is ascertained, lives until the determination of 
the preceding estate. Where the devise is to the re- 
mainderman ‘from and after’ or ‘after’ or ‘at’ or ‘on’ the 
death of the life tenant, or words of similar import are 
employed, such expressions are construed as relating to 
the time of the enjoyment of the state and not as to its 
vesting, and such remainder is a vested one. The. un- 
certainty as to whether or not the remainderman will live 
to come into actual possession or enjoyment of the estate 
does not make the remainder contingent, for that is an 
uncertainty which attaches to all remainders.” 

In Archer v. Jacobs, 101 N. W. 195 (125 Ta. 467), the 
court held: “Where a will devised one-fourth of testator’s 
estate to his daughter for life, and upon her death the 
same to go, share and share alike, to her children or 
grandchildren, but, if she should die leaving neither chil- 
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dren nor grandchildren, then to testator’s son or his chil- 
dren, the daughter upon the death of the testator took a 
life estate, and her children then in being took a vested 
remainder, although such remainder was subject to open 
and let in after-born children, and although there was no 
eertainty that such children would survive their mother 
or leave surviving issue.” Quoted from with approval in 
Shackley v. Homer, 87 Neb. 146, 177. 

This court in Schuyler v. Hanna, 31 Neb. 307, held as 
follows: “It is the present capacity of taking effect in 
possession, if the possession were to become vacant, not 
the certainty that it ever will become vacant while che 
remainder continues, which distinguishes a vested from 
x contingent remainder.” 

The supreme court of Illinois in Hickow v. Klaholt, 291 
Ill. 544, held: “Whenever there is one in being capable 
of taking the remainder at the termination of a life estate, 
the remainder is vested in interest although it must wait 
the termination of the life estate before it can vest in 
possession.” 

We think this rule is too well settled to require further 
discussion, and hold that Benjamin H. Rowan and David 
R. Rowan, sons of James Rowan, to whom the life estate 
was devised, took a vested interest at the testator’s death. 
This being true, was the vested interest which they took 
absolute and indefeasible, during the existence of the life 
estate, or was it defeasible, and was the vested interest 
of David R. Rowan defeated by the event of his death? 
He died during the lifetime of his father, in whom the 
life estate vested. 

Thompson, Wills, sec. 258, says: “There is a class of 
gifts occupying an intermediate position between absolute 
gifts and contingent gifts which vest in the beneficiary 
subject to being divested by the happening of a con- 
tingency or the exercise of a power. Until the contin- 
gency happens or the power is exercised this gift has all 
the incidents of an indefeasible interest. If the con- 
tingency never happens or the power is never exercised 
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the gift becomes absolute. The most common example of 
this class of gifts is where a remainder is vested subject 
to be divested on the death of the first taker leaving chil- 
dren, or the birth of issue of another.” 


In Sumpter v. Carter, 115 Ga. 893, the will of John M. 
Carter provided as follows: “I give, bequeath, and devise 
to my beloved wife * * * all of my property and 
effects * * * during her natural life or widowhood, 
* ™ * and, in case of my said beloved wife not inter- 
marrying, then in that event my will is that at her death 
my whole estate be then equally divided between my six 
children, to wit, my five daughters (naming them) and 
my son (naming him). My said effects thus going into 
the hands of my said daughters not to be subject to the 
eontrol of any husband, but the same to belong to my 
said daughters and their children. And in case either of 
my said six children should depart this life without leav- 
ing issue, then their part of my estate to be equally 
divided between my other children, to be controlled in 
the same way as first above directed.” 

The court held that a vested remainder may be abso- 
lutely or defeasibly vested, and that upon the death of the 
testator each of his children took a vested remainder 
interest, subject to be divested in favor of testator’s other 
children, as substituted devisees, upon such child dying 
during the existence of life tenancy, without leaving a 
child or children who survived the life tenant. 

This question was before this court in Shackley v. 
Homer, 87 Neb. 146. The testator, Harrison W. Cremer, 
devised certain tracts of land to his executors to be held 
by them in trust until his son Cedric attained the age of 
25 years, with directions that when Cedric attained this 
age the executors should convey the land in question to 
him in fee. The testator further provided that, in the 
event of the death of said Cedric before reaching the age 
of 25 years, leaving a widow or child or children sur- 
viving him, said executors should convey a one-third part 
of the premises devised to such son to his widow, and the 
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remaining two-thirds to such child or'children, share and 
share alike. If he leaves no widow but leaves a child or 
children the premises shall be conveyed to them. If he 
leaves a widow, but no children, they shall convey to the 
widow an undivided one-third of the premises and the re- 
mainder to his mother, brother and sister, or such of them 
as shall be living, share and share alike. The court held 
that upon the death of Harrison W. Cremer, testator, the 
full title to the property in question vested in Cedric E. 
Cremer, subject, however, to defeasance in the event of 
his death before attaining that age. 


In the case of Case v. Haggarty, 91 Neb. 746, the wilt 
of the testator, Henry I’. Hill, read as follows: “2d. I 
give and bequeath to my beloved wife Hannah C. Hill, in 
lieu of homestead and dower, the use, during her natural 
life, of the southwest quarter of section 17, of town (ship) 
6 north, of range 4 east, Saline county, Nebraska, pro- 
vided that she shall keep the taxes paid thereon and the 
interest on the incumbrance that may be thereon at my 
death. The intention being that this bequest shall re 
lease all my other real estate of which I may die seised 
or possessed of all claims of dower or other interest by 
my said wife, and that at her death said property shall 
descend to my heirs share and share alike, that is to say, 
to my now living children, viz., Susan Case, Beatrice 
Davidson and Rose Kline shall each be entitled to a one. 
third interest in said property, but should either of my 
said daughters die before my said wife then the portion 
that would have gone to her shall descend to her children 
share and share alike, and should either of my said 
daughters die without issue then it is my desire that the 
portion that would have gone to her shall go to the sur- 
viving sisters, or their heirs.” 

Rose Kline mortgaged her interest in the premises dur- 
ing the lifetime of her mother Hannah C. Hill, and pre- 
deceased her mother, leaving children. The court was 
called upon to determine the status of the mortgage given 
by her, and held as follows: 
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“By the language used, it seems clear that it was the 
intention of the testator that the fee title should vest in 
the three living children, only upon the condition that 
they should outlive their mother, and, in case of their 
not doing so, the title should go to their children by force 
of the will; that whatever interest the daughter would 
have should terminate at her death, if that event occurred 
before the death of the widow, and upon such death the 
interest she would have had should go to her children. 
If this is the proper construction, not only the interest 
of Rose Kline but that of her mortgagee was terminated 
by her decease.” 

The rule is well established in other jurisdictions that 
an estate in remainder may vest in a devisee subject to 
defeasance. This court has heretofore announced its 
adherence to that doctrine, and we shall hold in the in- 
stant case that Benjamin H. Rowan and David R. Rowan 
took a vested estate, defeasible or indefeasible, according 
to the intention of the testator. 


In the foregoing paragraphs we have held that by the 
use of the words, “issue of his body,” the maker of the 
will meant lineal descendants; that the language of the 
will created a remainder, and not an executory devise; 
that this remainder was vested, and not contingent; that 
is to say, Benjamin H. Rowan and David R. Rowan, sons 
of James Rowan, took a vested interest in the land as 
remaindermen at the death of their grandparent, the 
testator, and that their vested interest is defeasible or 
indefeasible, according to the intention of the testator. 

The construction contended for by appellant Benjamin 
H. Rowan is disposed of when we hold that the estate 
created is a vested, and not a contingent, remainder, or 
executory devise, and that the testator meant lineal de- 
scendants by the use of the expression “issue of his body.” 
The construction contended for by appellants Johnstcn, 
trustee, and Citizens State Bank are likewise disposed of 
by the court’s holding on these two questions. We need, 
therefore, only consider the constructions contended for 
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by appellant Coe and appellees. We cannot agree with 
learned counsel for appellant in his views. 


Had the will read: “I will and devise said farm to my 
said son James, to have and to hold during the term of 
his natural life, and at his death to the issue of his body 
in fee simple, if he shall leave any such issue,”—Benjamin 
H. Rowan and David R. Rowan would have taken an: 
absolute vested interest that would have descended to 
their heirs at law at their death, subject only to open up 
to let in after-born issue of the body of their father. But 
the testator did not stop here. The will provides that if 
he (James Rowan) shall not leave any such issue surviv- 
ing him, then, in that case, the same must go to the heirs 
of testator’s blood. Were we to adopt the view of appel- 
lant Coe, it would be equivalent to saying that the last 
above quoted provision of the will is meaningless or in- 
valid; it would be to hold that, if both of the sons of 
James Rowan predeceased their father, each leaving a 
widow and no issue surviving, the fee would go to James 
Rowan, the father, and the widows of the two sons. This 
was not the testator’s intention. He said in unimpeach- 
able language that it should go to his son James for the 
term of his natural life, at his death to the issue of his 
body, if he should leave any issue surviving him, if not, 
then that it should go to his own (testator’s) heirs at 
law. It was within the power of the testator to have 
given the farm to his son James for life, and at his death 
to his issue, without limitations or conditions; or to have 
devised it to his son James for life, and at his death to 
the issue of his body or their heirs, their widows, the 
state, a charitable institution, or whomsoever else he 
chose, but he said: “If my son James leaves no issue 
surviving him at his death, then same shall go to the heirs 
of my blood.” His desire evidently was that it should 
not go to strangers to his blood. 

Appellant Benjamin H. Rowan suggests the following: 
“Let us assume that immediately after the probating of 
the will, the life tenant, his wife and their then living 
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children should have joined in a warranty deed to a pur- 
chaser for value; such a deed, if the remainder vested, 
would convey the absolute title; then what right would a 
third child, born after the deed had been delivered, have 
to take any part of the property? We are entitled to an 
answer to this inquiry, as it contains, to use a common 
expression, the milk in the cocoanut.” 

We think the views we have heretofore expressed fur- 
nish the answer. To make it plainer, however, we will - 
say that the grantee would have taken what the grantors 
had to give. James had a life estate, Benjamin and 
David each had a vested estate in the remainder, subject 
to defeasance. Had B. and D. both survived, their 
grantee would have taken an indefeasible estate in fee 
simple. During the life of James, the grantee would 
have had his interest; that is, a life estate, plus a de- 
feasible vested estate in remainder. David having pre- 
deceased his father, his death defeated his vested interest. 
It would have defeated it had he in his lifetime conveyed 
it to a grantee. Any interest that either Benjamin or 
David might have conveyed to a grantee would have been 
defeasible by their death, during the existence of the life 
interest of their father. If both of them had survived 
their father and a third child had been born, the grantee’s 
title, like his grantors’, would have been defeated or re- 
duced to this extent, for it would open to let in the after- 
born issue. This is the only construction that can be 
given that gives effect to the whole instrument, and 
carries out the evident intention of the testator, and that 
would not deprive his heirs of their right under the will 
to take the property in case James Rowan died without 
issue surviving him. 

The construction contended for by appellant Benjamin 
H. Rowan would mean that, if David predeceased his 
father, as he did, leaving issue, and Benjamin survived 
him, even a-day, and left issue, the children of Benjamin 
would take to the exclusion of the children of David. 
This is an illogical, inequitable, and unnatural distribu- 
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tion of the estate. The law favors that construction of a 
will which conforms most generally to the general law of 
inheritance. 

We are satisfied it was his intention that his son Robert 
and his linea] descendants, if any survive him, should 
take the Ohio farm; that James and his lineal descend- 
ants, if any survive him, should take the Nebraska farm; 
that, if either died without leaving issue surviving, the 
land should go to the other son, or his issue, who would 
be, of course, the heirs at law of the testator. The decree 
entered by the trial court carries out this thought. 

For the reasons herein stated, the decree of the district 
court is 

AFFIRMED. 


KATHARINE E. STRATBUCKER, APPELLANT, V. BANKERS 
REALTY INVESTMENT COMPANY, APPELLEE. 


Fitep NovEMBER 17, 1921. No. 21616. 


1. Appeal: Exctusion or Evipence. Where the petition states a 
cause of action, it is reversible error for the trial court to ex- 
clude competent evidence tending to prove the material allega- 
tions of such fetition. 

9. Statute of Frauds: SaLe or Stock. A cash sale of stock upon an 
agreement whereby the seller undertakes to repurchase at the 
buyer’s option constitutes an entire and indivisible transaction 
sufficiently performed to take it out of the statute of frauds, 
though the agreement to repurchase be oral. 


3. Corporations: Sale or Stock: AGREEMENT TO RepurcHaAsE. If it 
does not appear to be in bad faith and injurious to the rights of 
its creditors or stockholders, a contract with a corporation, by 
which it sells certain of its shares of stock and agrees to repur- 
chase the same upon the happening of a certain specified event, is 
not ultra vires, and for a breach thereof the purchaser may re- 
cover from the corporation the amcunt agreed upon as the price 
of such repurchase. 


AppEAL from the district court for Douglas county: 
Len S. Esrette, JupGe. Reversed. 
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Charles Battelle, for appellant. 
Gaines, Ziegler, Van Orsdell & Gaines, contra. 


Heard before LETTON, Dean and Day, JJ., STEWART 
and SHEPHERD, District Judges. 


SHEPHERD, District Judge. 

This is an action for rescission. Plaintiff declared on 
two causes of action involving two similar purchases of 
the capital stock of the defendant company. She says 
that she bought upon the promise and representation of 
the company, made through its agent, Johnson, that at 
any time after the expiration of one year she might upon 
30 days’ notice return the stock to the defendant and 
have her money back -with interest, and upon the further 
representation that the company maintained a reserve or 
resale fund of $100,000 duly deposited in bank. She says, 
further, that she believed said representations and relied 
upon them and so bought the stock; that they were in fact 
false, and known to be so by the defendant; that she 
made due and timely tender of said stock to defendant 
and demanded the return of her money on the 3d day of 
August, 1918, more than a year after it was bought; and 
that she now tenders the same in court and prays judg- 
ment for the amount paid therefor. ; 

The defendant denied these allegations, and alleged. in 
much detail that the stock in question was purchased by 
the plaintiff on written subscription contract signed and 
fully understood by her, and containing a provision that 
the stock would be issued by the defendant company in 
accordance with its constitution and by-laws, and that no 
conditions, agreements or representations other than 
those printed on said contract or in the said constitution 
and by-laws should bind the company, and that neither 
said constitution and by-laws nor said contract provided 
for the repurchase or return of stock, as alleged in the 
petition, nor was any officer or agent of the company 
authorized or permitted to so agree or represent; that the 
company received plaintiff’s stock subscription believing 
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that her purchase was absolute, unconditional, and in con- 
formity with the written agreement by her signed; that 
the plaintiff is estopped to plead the things pleaded and 
relied upon in her petition; and that the representations 
and agreements by her pleaded were wholly oral, and are 
for the purpose of varying and changing her written con- 
tract, and are consequently within the statute of frauds; 
that to permit her to recover on the grounds stated in her 
petition would be to work a fraud on other purchasers of 
the stock and upon the creditors of the company, and 
would also entail an unauthorized and illegal reduction 
of the capital stock; that the defendant at no time 
ratified, approved or had knowledge of, the pretended oral 
contract; and that plaintiff received large amounts in 
dividends on said stock, and made no effort to have the 
same resold till heavy losses had depreciated its value; 
and that she is estopped by her laches. The reply was a 
general denial of the averments of the answer. 


Upon trial the plaintiff separately offered in evidence 
the two certificates of stock issued to her upon her pur- 
chase, also two applications for stock not referred to in 
her petition. These offers were objected to on three 
grounds: (1) That the petition fails to state a cause of 
action; (2) that the contract for resale or repurchase was 
‘not to be performed within a year, and was consequently 
within the statute of frauds; and (8) said offers were 
attempts to alter and vary the terms of a written con- 
tract of subscription by proof of oral representations 
leading up to the same. The objection was sustained in 
each instance. Upon each ruling the plaintiff offered to 
prove, among other things, in great detail, that the de- 
fendant represented that it maintained a cash reserve 
fund and had it deposited in the bank. This was a 
material allegation and the printed matter on the back 
of said stock ccrtifica‘es and applications, being excerpts 
from the company’s by-laws, referred to repurchase and 
to said fund and tended to prove it. Asa matter of fact, 
without the said applications in evidence, there was 
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nothing to in any wise show that the oral representations 
made by the agent tended to vary the terms of a written 
contract, for the pleadings make the existence of any 
written contract a matter of dispute. But, even if we 
consider them as being such contract, the printed matter 
described, referring to repurchase and to said fund, is 
both competent and effective. An excerpt from the same 
is as follows: 

“Sec. 3. Resale Fund. One half of the guarantee re- 
serve as provided in section 2 of this article shall be used 
as a resale fund; such resale fund to be deposited in a 
bank or trust company selected by the board of directors, 
* * * and it shall be the duty of the manager of the 
resale fund to personally resell such stock in the order 
received or take over such stock as offered for resale upon 
such terms as such manager shall deem to be for the best 
interest of the company, and to use the resale fund with- 
out any discrimination among stockholders in purchasing, 
taking over, or reselling such stock offered for resale.” 


The above is from the written application for stock, 
apparently the very instrument which the defendant 
refers to in its objection as the contract sought to be 
varied by the evidence offered. Yet here is written evi- 
dence strongly tending to establish the existence of the 
large resale fund that was one of the inducements that 
led plaintiff to purchase. And plaintiff offered to prove 
that it was not in fact maintained. The excerpt also 
tends to show that there was an agreement, and a written 
egreement for that matter, to repurchase. Other state- 
ments printed on the back of the stock certificates are of 
similar probative force. 

The court therefore committed error in rejecting the 
evidence in question, unless there is force in the objection 
that the agreement to repurchase was within the statute 
of frauds, because oral and not to be performed within a 
vear. And considering these points of objection, it is 
evident that they are not sound. In the first place the 
excerpts referred to tend to establish .a contract to re- 
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purchase in writing. And in the second place, conceding 
that it was oral, this court is of opinion that the sale and 
delivery of the stock for cash and the promise to repur- 
chase constituted an entire and indivisible transaction 
sufficiently performed to take it out of the statute. Hank- 
witz v. Barrett, 143 Wis. 639. Nor can it be maintained 
that the agreement of the company to repay the purchase 
price upon the tender back of the stock is without power, 
and that therefore the petition fails to state a cause of 
action. This court has held to the contrary in Fremont 
Carriage Mfg. Co. v. Thomsen, 65 Neb. 370. We are con- 
tent to abide by the doctrine therein announced, particu- 
larly in cases where no showing is made that such repur- 
chase would endanger the life of the corporation or that 
the corporation is insolvent. 

The representations made by Johnson, the selling agent 
of the company, to the effect that the company main- 
tained this big reserve or resale fund and would promptly 
apply it to the repurchase of her stock upon demand after 
a year had elapsed, were doubtless made to persuade the 
plaintiff and operated as the inducement upon which she 
signed an application for the stock and entrusted her 
money to the defendant. There were references to the 
resale fund and to repurchase on the back of this appli- 
cation that tallied with the representations of said agent, 
and yet were so indefinite and so ambiguous as to render 
his explanation both natural and necessary. This in- 
clines us to the view that these representations were a 
part of an indivisible contract, and that evidence of the 
same, though they rested in parol, was admissible. 

The judgment of the district court is reversed and the 
cause is remanded for a new trial. 

REVERSED, 
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EUGENE E. BriarD, APPELLANT, V. CeCcIL E. HASHBERGER 
ET AL., APPELLEES. 


FiIrep NovEMBER 26, 1921. No. 21736. 


1, Adverse Possession: Isnanps: AccreTions. Title by prescription 
may be acquired to an island in a stream, which otherwise would 
belong to a riparian owner. Accretions to an island so held and 
occupied for more than the statutory period belong to the owner 
of the island, and not to the riparian owner to whom the island 
or a part of it would otherwise belong. 


2 Evidence examined, and held to estab- 
lish title in defendants to the original island and its accretions 
by adverse possession. 


ApprEaL from the district court for Colfax county: 
FrepericK W. Button, JUDGE. Affirmed. 


John C. Sprecher, for appellant. 
George W. Wertz and W. C. Hronek, contra. 


Heard before Lerron, Day and Dean, JJ., SHars and 
Westover, District Judges. 


LETTON, J. 

‘This is an action in ejectment to recover a certain 
tract of land forming a part of an island in the Platte 
river lying opposite a tract of land owned by plaintiff on 
the north bank of the river and lying to the north of the 
thread of the stream. Defendants admit plaintiff owns 
the land described lying on the north of the river, but 
deny his title to any portion of the island. 

By way of cross-petition they allege that they and their 
grantors have been in the open, notorious and exclusive 
possession of the whole of the island claiming title for 
more than ten years before the beginning of this action, 
the possession being at all times adverse and hostile to 
any claims of the plaintiff, and that they are now the 
owners of the island in fee simple. They pray that plain- 
tiff’s action be dismissed and the title to the premises 
quieted and confirmed in them. 


200 NEBRASKA REPORTS. [Vou. 107 


Briard v. Hashberger. 


The case was tried to the court without the interven- 
tion of a jury. At the conclusion of the trial the court 
found that the defendants were, at the commencement of 
the action, the owners in fee simple of the entire island 
with all accretions thereto, plaintiff’s action was dis- 
missed, and the title quieted in defendants. Plaintiff 
appeals. 

The island in question is known as Hashberger’s 
Island. It extends in a northeasterly and southwesterly 
direction, and contains from 100 to 160 acres. It lies 
about 300 or 400 feet south of the north bank of the river. 
The main channel of the river has been, for the greater 
part of the time since the island was formed, south of it, 
and the depth of the water in the channel between it and 
the main land has varied at times from shallow enough to 
wade or drive across to deep enough to swim’ horses and 
cattle. The plaintiff claims title to the portion of the 
island which lies opposite the bank of that portion of the 
main Jand which he owns, upon the ground that, if an 
island arises in a nonnavigable stream between the main 
land and the thread of the stream, it belongs to the 
riparian owner opposite whose land it rises. This is the. 
law in this state, and is not challenged by defendants. 
The questions here are not questions of law, but are 
questions of fact. 

’ The testimony in behalf of plaintiff is substantially to 
the effect that there were first formed in the river several 
amall islands or “tow heads,” as they are locally termed 
(probably for the reason that soon after their formation 
they are thickly covered by a growth of young trees), the 
largest one lying opposite the Benson farm, which is to 
the west of plaintiff’s land; that these were originally 
disconnected from each other, and that that portion of 
the present island lying opposite plaintifi’s land was 
formed by accretion to the smal] island, or “tow head,” 
which arose opposite his land; that defendants were 
living part of the time in a cabin upon another small 
island opposite the Benscn land, and that afterwards, 
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when the cross-channels between it and the others gradu- 
ally filled in so as to form one tract, defendants wrong- 
fully claimed the-whole of the island. The evidence in 
plaintiff’s behalf also tends to prove that in 1911 his son 
herded cattle for him upon the portion of the island which 
he claims, and that it was then open and uninclosed. 

On the other hand, the testimony on behalf of defend- 
ants is to the effect that the “tow head” opposite the 
Benson farm arose between 30 and 35 years ago; that in 
1903 it consisted of four or five acres mostly covered with 
willows and other trees; that in that year Cecil E. Hash- 
berger, an uncle, his brother and a cousin built a shanty 
on the island for hunting purposes, and it has since been 
known as Hashberger’s Island; that in 1905 defendant 
Cecil E. Hashberger purchased the interest of the others 
in the shanty and island; that there were no other islands 
or “tow heads” in the river there at that time; and that 
the additions to the area of this small island both to the 
northeast and southwest have all been formed by gradual 
accretions. The brother testified that before taking pos- 
session he went to the county seat to ascertain how he 
might obtain title to the small island, he found that it 
had never been surveyed, and was told that by squatting 
upon it he might obtain a title; that this was before he 
built the shanty, and that when he built it he claimed 
ownership of the property. 

The evidence on behalf of defendants is also to the 
effect that a year or two after Hashberger purchased the 
shanty he and his wife moved into it as a permanent 
residence; that he added several rooms to the house and 
also erected outbuildings; that he hunted and trapped all 
over the island; that he has conducted a lodge or camp 
for hunters at his place for many years; that he partially 
cleared the island of trees and small willows, so as to 
allow grass to grow for pasture; that he has pastured his 
horses and cow there for many years, and cattle more 
recently; that he has cultivated a garden ever since he 
lived there; that in recent years he has fenced the whole 
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island; and that he has asserted title to the island ever 
since he occupied it. He denies that plaintiff ever used 
the land for pasturing or herding cattle. upon it, and says 
that plaintiff has never, to his knowledge, claimed to own 
the island until a short time before he began this action. 

There is no claim made that any part of the accretions 
were made to the mainland. The evidence preponderates 
in favor of defendants upon the disputed question of fact 
as to whether the accretions attached to the original 
island on which the shanty was built, or whether they 
attached to a smaller island or islands which arose 
opposite plaintiff’s land. 

The testimony further convinces us that defendant 
Hashberger obtained title to the original island upon 
which the shanty was built, and all accretions thereto, by 
adverse possession for more than ten years. The ac- 
cretions became the property of the owner of the island. 
The fact that quite recently, and after title ripened, de- 
fendants procured a conveyance from the owner of the 
Benson farm to any right or title which he had to the 
original small island and its accretions, we think does 
not aid plaintiff, since defendants had a right to purchase 
their peace from litigation. We are convinced that the 
district court reached the proper conclusion from the 
facts in evidence, and its judgment is 

AFFIRMED. 


Lon C. KESTERSON, APPELLEE, V. Car” F’. MARSH, APPEL- 
LANT. 


Frnep NovEMBER 26, 1921. No. 21738. 


1. Vendor and Purchaser: Executrory Contract: ABANDONMENT. 
It is the duty of one who claims an interest in real estate under 
an executory contract of sale, which the vendor refuses to per- 
form, and which property is advancing in value, not to unreason- 
ably delay the assertion of his claim and thus lull the adverse 
party into security. If he fails to assert his rights within a 
reasonable length of time after the breach of the contract by the 
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other party, he may under certain circumstances be held to have 
abandoned his right to enforce it, and the determination of what 
constitutes a reasonable time under all the circumstances of the 
case, and an abandonment, rests in the sound discretion of the 
court, 


—: Under the facts disclosed by the record, 
held that there was an abandonment of the contract by defendant. 


AppERAL from the district court for Hitchcock county: 
CHARLES E. ELprep, Jupen. Affirmed, 


J. F. Ratcliffe and Cordeal & Colfer, for appellant. 


H. P. Armitage, Henry W. Fouts and John C. Harti- 
gan, contra. . 


Heard before Lutron, Day and Dran, JJ., Sears and 
Westover, District Judges. 


LeTton, J. 

Action to quiet title. Cross-bill asking specific per- 
formance of an executory contract to sell land. 

Plaintiff, the vendor in the contract, derived title to 
the land in controversy by devise from his father. Fol- 
lowing the devising clause, the will contained the follow- 
ing provision: 

“Provided that the said real estate shall not be sold 
and conveyed until the expiration of ten years after my 
death, but shall remain intact, and the custody and con- 
trol for a period of ten years after my death shall be in 
my executors hereinafter named, and my executors are 
hereby directed to collect the income of the said real 
estate and, after paying expenses, taxes and repairs, pay 
over from year to year to the said Lon C. Kesterson such 
income.” 

The father died in December, 1909. Plaintiff testified 
that the first conversation he had with defendant, Marsh, 
the vendee, was in Omaha in 1916, when Marsh made a 
proposition to buy 480 acres of the land for $6,700; that 
he told Marsh at that time he did not know whether he 
could give title or not; that Marsh wrote a contract and 
offered him $500, which he refused to accept, saying he 
would not accept it unless he could deliver a deed; that 
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the contract was left at the bank, and plaintiff agreed to 
notify Marsh if he could execute a deed; that after the 
contract was signed plaintiff went to Fairbury and found, 
upon examining the will there, that he could not convey 
title, and notified defendant to that effect by letter; that 
he received a letter from defendant about the middle of 
December to the effect that, if plaintiff would send the 
deed to a bank at Stratton, the money was waiting for 
him; that from that time on he heard nothing from de- 
fendant with reference to the transaction. On cross- 
examination he testified that the conversation as to the 
possibility of being unable to make a good title was had 
before the contract was signed, and that he did not at- 
tempt to carry out the contract when he found he could 
not make a deed. 

Defendant testified that after the contract was drawn 
he gave plaintiff a check on a bank at Stratton for $500; 
that about a month afterwards $498 in money was re- 
turned to him by the bank, with the explanation that $2 
was for exchange; that about the time for the delivery of 
the deed, but after plaintiff had informed him he could not 
execute the contract, and the money had been returned, 
he wrote plaintiff that the money was ready for him when 
he sent the deed. He also testifies that he is now ready 
and willing to pay plaintiff the $6,700 on its delivery; 
that he has kept the money returned to him ever since, 
and has made no offer or tender of it to plaintiff. 

There is a direct conflict in the evidence with regard 
to whether any money was paid on the contract; but, 
according to defendant’s own testimony, the amount of 
the check he gave when the contract was signed was re- 
turned to him, less $2 exchange. He retained the money, 
never made any demand that the contract be carried out, 
and made no tender of this or of any sum that he was to 
pay. The contract is dated October 4, 1916. It provides 
that a warranty deed and an abstract showing good and 
merchantable title are to be furnished on or before 
November 4, 1916. It recites that $500 has been paid, 
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and that the remainder is to be paid on acceptance of the 
deed. In January, 1920, a contract was made by plain- 
tiff with another party to sell him the land for $20,000. 
The written contract was placed on record by defendant 
in February, 1920, over three years after its date, and the 
recording of the contract casts a cloud upon the title. 

It is a matter of common knowledge, of which the court 
will take judicial notice, that the price of lands had 
advanced to an unprecedented degree in the same period 
of time, during this interval. The conduct of defendant 
was such as to lead plaintitf to believe that he was assert- 
ing no rights under the contract and to justify him in 
agreeing to seJl the land to another. It was not until 
plaintiff had so changed his position that defendant 
placed the contract on record. 

We are satisfied from the evidence that defendant 
abandoned the contract in 1916, and had no intention of 
ever carrying it out. It was his duty, if he desired to 
abide by it, to send the money back which was returned 
to him, with an intimation that he insisted that the con- 
tract be carried out; to tender the remaining purchase 
money and demand his deed when the time for delivery 
came. He has unreasonably delayed any proceedings to 
establish his alleged right, and his demand is stale. Land 
values fluctuate, and he cannot be permitted thus to 
speculate on the rise and fall of the value of the real 
estate. 10 R. 0. L. 395, sec. 142; 21 C. J. 228, sec. 223. 

Defendant argues that the will conveyed the fee simple 
title to plaintiff; that he had full power and authority to 
make a deed conveying a perfect title at the time the con- 
tract was executed, and that he had no valid reason for 
refusal. This and other contentions of defendant we find 
unnecessary to decide, since the abandonment of the con- 
tract by him, and the cloud on the title occasioned by the 
recording of the contract, are sufficient to entitle plain- 
tiff to the relief sought. 

-The judgment of the district court is 

AFFIRMED. 
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Mart MUHLBACH, ADMINISTRATOR, APPELLANT, V. OMAHA 
Lire INSURANCE COMPANY, APPELLEE. 


Firep NoveMBER 26, 1921. No. 21680. 


1. Insurance: Contract. A life insurance risk, before the issuance 
of a policy for which an application has been made, is not 
assumed until the minds of both applicant and insurer meet on 
definite terms to that effect. 


Ap application for a life insurance policy to bear 
the same date as the application, a letter from the insurer to the 
applicant, acknowledging the receipt of the application with 
settlement for the first annual premium, and a receipt for the 
first annual premium, containing a promise to return the full 
amount received, if the policy should not be issued, held not to 
constitute a present binding contract of life insurance before the 
issuance of a policy, where those documents show that the pre- 
mium was accepted subject to the further physical examination 
of the applicant and to the subsequent approval of the risk. 


AppEAL from the district court for Douglas county: 
CHARLES Lusiiz, JUDGE. Affirmed. 


Thomas Lynch and Byron G. Burbank, for appellant. 
Gurley, Fitch, West & Hickman, contra. 


Heard before Morrissey, C.J., Rosn, ALpRIcH and 
Fianssure, JJ.. Brown and Exprep, District Judges. 


Ross, J. 

This is an action to recover insurance in the sum of 
$10,000 on the life of Nicholas Muhlbach. It is alleged 
in the petition that the insurance is payable to his estate 
and that plaintiff is the administrator thereof. The 
action is based on life insurance for $5,000, with a pro- 
vision for double that amount in the event of insured’s 
death by accident. The application for insurance was 
dated January 17, 1919, and an annual premium of 
$162.40 was then paid. Four days later the lifeless body 
of the applicant was found on the ground, where he had 
apparently fallen from a windmill. Defendant never 
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issued the policy for which the application had been 
made, nor any cther formal policy, and denied the exist- 
ence of the insurance contract pleaded by plaintiff, and 
tendered back the premium. Upon a trial to a jury the 
court below directed a verdict in favor of defendant, and 
from a dismissal of the action plaintiff has appealed. 

The controlling question is the existence of a life insur- 
ance contract between defendant and the applicant at the 
time of the latter’s death. Plaintiff relies upon the ap- 
plication, upon the payment of the first annual premium 
when the application was made, and upon the terms of a 
letter acknowledging defendant’s receipt of the applica- 
tion and the premium while the applicant was alive and 
in good health. , 

The application appears ou a regular form furnished 
by defendant. In it the applicant gives his age as 21, his 
occupation as farmer, and his residence as Mullen, Ne- 
braska. He names his estate as beneficiary. After 
answering “no” in his application to questions inquiring 
if he had ever been rejected as an insurance risk, if he 
had ever been intemperate, if he ever had any serious 
illness, and if there had ever been consumption or in- 
sanity in his family, he subscribed to the following: 

“The foregoing statements and answers, and also those 
made to the company’s medical examiner, are true and 
full, and they are offered as a consideration of the policy 
contract, which shall not take effect until the first pre- 
mium shall have been paid, during my life and good 
health. I have examined and do accept the provisions of 
the policy applied for. * * * 

“I, Nicholas Muhlbach, of Mullen, Neb., hereby spe- 
cifically agree that the sum of $162.40 paid by me this 
17th day of Jan., 1919, to C. A. Coons, agent for the 
Omaha Life Insurance Company of Omaha, Neb., as the 
annual premium on $5,000 insurance applied for by me 
shall be retained by the said Omaha Life Insurance Com- 
pany as full and complete liquidation of any and all 
damages by them sustained should I refuse, fail or neg- 
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lect to present myself within ten days from the date 
hereof for examination by a reputable physician. Date 
my policy Jan. 17, °19.” 

The premium was handed to the “medical examiner” 
and by the latter to Coons, the soliciting agent, who sent 
it to defendant. Defendant’s letter acknowledging the 
receipt of the application and the premium is dated 
January 20, 1919, and contains these statements: 

“We acknowledge receipt of your application for $5,000 
insurance, with settlement for premium, $162.40, through 
our Mr. C. A. Coons. Upon receipt of the medical and 
approval, policy will go forth.” 

In addition to the written instruments there is proof 
tending to show that the applicant was in good health 
when he made his application and paid his first annual 
premium, and that he was alive and in good health when 
defendant acknowledged the receipt of the application 
and the first annual premium. 

Is a binding contract for present insurance shown? In 
the argument on behalf of plaintiff there is emphasis on 
the language of the application, “Date my policy Jan. 17, 
19,” and it is insisted that the applicant complied with 
all conditions essential to a present, binding insurance 
contract, that the risk was approved and accepted upon 
the payment of the first annual premium, while the appli- 
cant was alive and in good health, and that there was 
nothing in any of the writings to the effect that the insur- 
ance should not go into effect before the issuance of the 
policy. 

The position of plaintiff seems to be untenable. The 
parties did not enter into a contract on the twenty- 
payment plan, and defendant promised to return all of 
the premium, if a policy should not issue. If the parties 
did not make an insurance contract, there was no neces- 
sity for agreeing that it should not go into effect. The 
applicant applied for a policy instead of a contract of 
insurance to become effective before the issuance of a 
policy. The application is introduced thus: “I, Nicholas 
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Muhlbach, hereby apply to the Omaha Life Insurance 
Company of Omaha, Nebraska, for a policy on the twenty- 
pay plan.” The first annual premium paid was not the 
entire consideration for insurance. Statements to the 
medical examiner were parts of the consideration. The 
application so declares. Following the answers to ques- 
tions relating to family history and to other questions 
material to an insurance risk, the application declares: 

“The foregoing statements and answers, and also those 
made to the company’s medical examiner, are true and 
full, and they are offered as a consideration of the policy 
contract.” 

The application itself, therefore, contemplated state- 
ments and answers in addition to those found therein. 
The undisputed evidence shows that the applicant left 
the office of the examining physician before the com- 
pletion of the examination and never returned. The ap- 
plication also permitted defendant to retain the premium 
as liquidated damages, if the applicant failed to present 
himself for an examination by a physician within 10 days 
—an obligation which applicant did not perform. He 
not only contemplated a subsequent physical examination, 
‘but he was advised by letter as follows after he had paid 
his first annual premium: 

“Upon receipt of the medical and approval, policy will 
go forth.” 

This was notice from defendant that a report of the 
“medical” examination was essential, that it had not been 
received, and that the application for insurance had not 
been approved. The premium paid was the price of a 
risk for an entire year on the twenty-payment plan, and 
there is nothing to indicate that any part of it was in- 
tended to cover a temporary risk pending further inquiry 
and investigation. Both insurer and applicant, in nego- 
tiating for life insurance, should contemplate an investi- 
gation sufficient to disclose all facts essential to an insur- 
able risk and to reputable underwriting, since this is re- 
quired by honest business and common sense. If these 
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tests could be safely used in determining the amounts of 
annual premiums, policyholders and insurers generally 
would be alike benefited. Part of the applicant’s con- 
sideration for life insurance on the twenty-payment plan 
failed—disclosure of physical conditions and family his- 
tory. As a result, the risk was not approved and the 
policy was never issued. A life insurance risk, before 
the issuance of a policy for which an application has been: 
made, is not assumed until the minds of both applicant 
and insurer meet on definite terms to that effect. 

The application, the payment of the premium, and the 
letter acknowledging the receipt of the application and 
the premium do not, however, include all of the trans- 
actions or all of the evidence. There was originally a 
blank form of receipt on the bottom of the application 
and it was detachable by means of a perforated line. The 
-examining physician testified that he filled the blanks in 
this receipt, detached it from the application, and gave 
it to the applicant when the first annual premium was 
paid. This receipt states that the insurance shall be 
effective at the date specified, if approved by the medical 
director. It also recites: 

“If the policy as applied for shall not be issued, the 
amount hereby receipted for shall be retuwened on sur- 
render of this receipt.” a 

This receipt not only gave notice to the applicant that 
the premium was accepted on condition of the medical 
director’s subsequent approval of the insurance, but it 
contained a definite promise to return the entire amount 
of premium paid, “if the policy as applied for shall not be 
issued.” Having thus agreed in advance to return all the 
premium paid, if the policy should not be issued, and tue 
policy, without fault of defendant, not having been issued, 
no consideration whatever remained for insurance of a 
temporary nature during the time intervening between 
the date of the application and the approval or rejection 
of the risk on the twenty-payment plan. There was 
therefore no agreement or consideration for present bind- 
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ing insurance. 

Plaintiff insists, however that testimony of the examin- 
ing physician that he gave the applicant the receipt, in 
connection with all other evidence, does not justify the 
peremptory instruction in favor of defendant, for the 
reason that the agent who solicited the insurance testified 
that the receipt was not given; he being a witness called 
by defendant and the latter being bound by his testimony. 
The record shows that the soliciting agent who eventually 
received the premium for defendant was not present when 
the applicant handed the premium to defendant’s examin- 
ing physician, that the statement of the soliciting agent © 
in relation to the receipt should be limited to his own 
acts, and that the testimony of the examining physician 
that he gave the receipt to the applicant is uncontradicted. 

In conducting its life insurance business, defendant\ 
followed the practice of requiring an independent investi- 
gation into the family history of each applicant. This 
would have resulted in the information, contrary to the 
representations in the application, that the father and the 
mother and a sister of Muhlbach had been insane. With 
this information at hand, defendant would not have 
issued the policy for which the applicant applied. 

The applicant’s direction to date the policy January 
17, 1919, in connection with other facts, is not necessarily 
a controlling factor. The date is a feature to be con- 
sidered, but it does not always fix the time when a con- 
tract becomes effective. Delay in the approval or accept- 
ance of conditions may postpone the meeting of the minds 
of the parties on the definite terms essential to a con- 
tract. This may apply to negotiations for insurance. If 
defendant, under date of January 17, 1919, had issued a 
’ valid policy effective only at a later date, insured, for the 
premium paid, would not necessarily have been deprived 
of his right to a full year’s insurance. Cilek v. New York 
Life Ins. Co., 97 Neb. 56. January 17, 1919, is refuted 
as the date of a contract for present insurance. 

Upon an impartial examination of the record from 
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every standpoint, it seems clear that there is no evidence 
to sustain a finding that defendant and the applicant 
entered into any contract of insurance or that the appli- 
cant paid any consideration for present insurance of a 
temporary nature. It follows that there was nothing to 
submit to the jury, and that there was no error in the 
peremptory instruction in favor of defendant. 

‘AFFIRMED. 


At MATHES v. STATE OF NEBRASKA. 
Firep NoveMbER 26, 1921. No, 21955. 


Jury: PrerRemMprory CHALLENGES, The rule is that peremptory chal- 
lenges are not to be exercised until the jurors have been passed 
for cause and twelve persons are in the jury-box having the 
qualifications of jurors. 


Error to the district court for Harlan county: Lzwis 
H. BLacKLenGe, JUDGE. Reversed. 


J. G. Thompson, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Morrissey, C. J., ALDRICH, Day, DEAN, 
FLANSBURG, LeTton and Ross, JJ. 


Dean, J. 

The plaintiff in error was convicted under section 8630, 
Rey. St. 1918, of feloniously receiving goods alleged to 
have been stolen. The jury fixed the value at $35. From 
. an indeterminate sentence in the penitentiary, of from 
one to seven years, defendant has brought the case here 
for review. 

The assignment of error upon which defendant mainly 
relies has to do with the court’s ruling with respect to the 
peremptory challenges as provided by statute. Rev. St. 
1913, sec. 9108, as amended, Laws 1915, ch. 166. When 
the examination for cause was concluded and there re- 
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mained twelve jurors in the box, the defendant exercised 
his first peremptory challenge. Thereupon he moved that 
another juror be called into the box to take his place and 
that such juror, so called, be examined for cause before 
the exercise of another peremptory challenge. The motion 
was overruled, the court holding that the parties should 
exhaust their respective peremptory challenges “against 
those jurors who are now in the box, whereupon the box 
will be filled with talesmen or other jurors.” 

In the trial of a person accused of committing a felony 
the exercise of peremptory challenges, as they relate to 
the present case, is governed by section 9108, Rev. St. 
1913, as amended, Laws 1915, ch. 166. The rule that is 
applicable here, and to which we adhere, was announced 
in Rutherford v. Statc, 32 Neb. 714. In that case, in an 
opinion by Maxwell, J., it was held that peremptory chal- 
lenges are not to be exercised until the jurors have been 
passed for cause and twelve men are in the box. To hold 
otherwise is there said to be an undue exercise of power 
prejudicial to the accused. 

In Hooker v. State,-4 Ohio, 348, the reason for the 
application of the rule is well stated: 

“The question is, whether this right of peremptory chal- 
lenge may not be reserved, by the party accused, until 
after he has made all his challenges for cause. Preju- 
dices often exist, for which no cause can be assigned. 
The personal appearance of an individual often creates 
the most unaccountable prejudices. The mere challenge, 
for cause, may provoke resentment, if the reason assigned 
prove insufficient to set aside the juror. The trial of a 
juror, challenged for cause, may excite a prejudice, which 
does not amount to a legal disqualification, but to the 
influence of which, the party accused ought not to be com- 
pelled to submit. For these reasons, the law has wisely 
provided that the right of the peremptory challenge ought 
to be held open, for the latest possible period, to-wit, up 
to the actual swearing of the jury.” 24 Cyc. (f.) 250. 

Defendant contends that the evidence does not support 
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the verdict. The evidence is not altogether satisfactory ; 
but, in view of the fact that the judgment must be re- 
versed on another ground, we do not find it necessary to 
pass on that question. 

In view of the error pointed out, with respect to the 
exercise of peremptory challenges, the judgment must be, 
and it hereby is, 

REVERSED. 


FANNIE Hope Faris, APPELLEE, V. ELmMer FE. Faris, 
APPELLANT. 


Frrep NovemsBer 26, 1921. No. 21841. 


1. Divorce: Exrreme Crugetty. “There may be extreme cruelty 
justifying a decree of divorce without physical injury or violence. 
Unjustifiable conduct on the part of husband or wife, which 
utterly destroys the legitimate ends and objects of matrimony, 
may constitute extreme cruelty.” Myers v. Myers, 88 Neb. 656. 


2. Evidence examined, and held sufficient to support the decree. 


AppEAL from the district court for Jefferson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


Hazlett, Jack & Laughlin, for appellant. 
Hartigan & Fouts, contra. 


Heard before Morrissny, C. J.. Ros—E ALpRicH and 
FLAnsburé, JJ., FITZGERALD and WaAKELBY, District 
Judges. 


ALDRICH, J. 

The district court for Jefferson county granted Fannie 
Hope Faris a divorce on the ground of extreme cruelty 
and allowed alimony in the sum.of $3,000. Defendant 
appeals. 

The parties to this action were united in marriage at 
Maryville, Missouri, on May 28, 1918. The appellant 
was a widower 57 years of age, with a family of 7 grown- 
up children. The appellee was a maiden lady of 42 
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years, a teacher in the public schools of Maryville, Mis- 
souri. She was a lady of culture and refinement. The 
appellant pursued a course of conduct calculated only to 
result in discord and dissatisfaction and to destroy the 
objects and purposes of matrimony, as appears of record. 

It appears that defendant made a practice of writing 
long and scurrilous letters to their friends and relatives, 
the object and purpose of which was to discredit and 
make her ridiculous in their estimation. Another objec- 
tionable fault he had, and which is highly censurable, 
was the use of profane language in the presence of the 
plaintiff, as testified to by her. While it is true that he 
never used indecent or profane language toward the 
plaintiff personally, yet he often swore in her presence 
concerning things. This condyct is highly censurable 
and against every instinct of a gentleman. Another 
thing which defendant was guilty of was indulging in 
morose, sarcastic, and morbid conduct toward the plain- 
tiff. He would go several days without speaking to 
plaintiff or recognizing her presence. As if desiring to 
provoke trouble and cause a disturbance, the defendant 
stopped payment on two checks drawn by plaintiff at 
Maryville on a Fairbury bank. 

The appellant had a notice published in a Fairbury 
paper which was issued March 4, ‘and in a Maryville 
paper which was issued March 2, 1920. This greatly 
humiliated and lowered the estimate of himself on the 
part of the appellee to such an extent that appellant 
could not hope to live in the respect and estimation that 
he formerly had. The notice complained of is as follows: 

“To Whom It May Concern—F annie Hope Faris having 
on the 1st day of March, 1920, deserted me and left her 
home at Fairbury, Nebraska, without just cause or prov- 
ocation; therefore I hereby notify all persons that I will 
not be responsible for any debts of any kind or character 
whatsoever hereafter contracted by her. Elmer Faris.” 

The plaintiff made a visit to relatives on the 1st day of 
March, 1920, and left the defendant well and in usually 
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good spirits. The note telling him of her intended visit 
follows: 
“11:15 A. M. 

“Dear Elmer: You said you’d be gone but a few 
minutes and we are ready to go and you can’t be found. 
I wanted to talk to you about the care of that meat. It 
should be put where it will be dry and cooler. I wouldn’t 
try and use much of that bread. Am sorry it wasn’t 
better. You'll probably have to go to town soon anyway 
and can get some bread. You can write me at Corning. 
Ill be there a few days. 

“Tf you are not well you can let me know. 

“With love, 
“Fannie.” 

Then, in view of what followed, the conduct of de- 
fendant becomes intolerable and unbearable. He had the 
notices published, stopped payment on checks drawn by 
plaintiff, and sought to destroy her credit. These notices 
of his were wholly groundless and not based on truth, 
and under the circumstances of this case are sufficient to 
establish the allegation of extreme cruelty. 

In Myers v. Myers, 88 Neb. 656, this court laid down a 
rule, that prevails throughout this jurisdiction, which 
shall be sufficient, if the facts establish it, to constitute 
extreme cruelty. The rule is as follows: 

“There may be extreme cruelty justifying a decree of 
divorce without physical injury or violence. Unjusti- 
fiable conduct on the part of the husband or wife, which 
utterly destroys the legitimate ends and objects of matri- 
mony, may constitute extreme cruelty.” 

Estimated by the standard of this definition or rule of 
law, was the defendant guilty of extreme cruelty? Was 
he guilty of anything that would destroy the plaintiff’s 
happiness or render a nullity the objects and purposes of 
matrimony? 

In determining whether the circumstances show 
cruelty, modern courts take into consideration the intelli- 
gence, apparent refinement and delicacy of the complain- 
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ing party. Fleming v. Fleming, 95 Cal. 430, 29 Am. St. 
Rep. 124; Marks v. Marks, 56 Minn. 264, 45 Am. St. Rep. 
466 ;Mosher v. Mosher, 16 N. Dak. 269, 125 Am. St. Rep. 
654; Reinhard v. Reinhard, 96 Wis. 555, 65 Am. St. Rep. 
66; Kelly v. Kelly, 18 Nev. 49, 51 Am. Rep. 733. 

The extreme cruelty complained of in this case con- 
sists of annoying the plaintiff and pursuing a systematic 
course of ill treatment, such as depriving her of her 
credit, and notifying her friends and causing a great 
perturbance of mind by using profane language, and 
doing other things to cause grievous disturbance of mind 
and feelings, contrary to the happiness and well-being of 
the plaintiff—all this indicates extreme cruelty. This 
of itself makes the marital relation a failure, and under 
these circumstances it was impossible for plaintiff to live 
with defendant as his wife. It almost, if not quite, gen- 
erally appears from the record that this conduct was 
intentional on the part of defendant. There is no ques- 
tion but what the plaintiff did her full duty toward the 
defendant in trying to get along. Now the question is: 
What acts of this defendant constitute extreme cruelty’ 
within the meaning of the statute? This cannot be de- 
fined with precision, but is a matter that must be deter- 
mined according to the facts peculiar to this case, the 
court always keeping in view the intelligence, apparent 
refinement and delicacy of sentiment of the complaining 
party. This is the policy of law pursued by this court. 
It has been held as a rule by our court: 

“Any unjustifiable conduct on the part of either a 
husband or wife, which so grievously wounds the mental 
feelings, or so utterly destroys the peace of mind, * * * 
or such as utterly destroys the legitimate ends and 
objects of matrimony, constitutes ‘extreme cruelty,’ * * * 
although no physical or personal violence may be in- 
flicted, or even threatened.” Prewit v. Preuwit, 88 Neb. 
124. 

The evidence brings this case clearly within this rule 
and it should be followed in the instant case. It ig in 
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line with many other decisions of this state. In short, 
the record shows that the relations make it impossible 
for them to live together as husband and wife; extreme 
cruelty is established; and in this case marriage is a 
failure. It is not necessary in order to establish extreme 
cruelty that it be joined with the concomitant force of 
violence or personal injury or fear. It is sufficient if it 
destroys personal happiness and peace of mind, and 
makes the marital relation impossible of consummation. 
Extreme cruelty and unusual conduct do not so much 
consist of doing some one particular thing to harass and 
annoy the plaintiff, but rather in doing many things; all 
taken together are calculated to destroy the marriage 
relations. 

We note what the record shows concerning defendant’s 
property, and in the matter of alimony the judgment for 
$3,000 was fair and reasonable. We believe from the 
record that the parties are incompatible, and affirm the 
decree. 

AFFIRMED, 


SOVEREIGN Cawp, WOODMEN OF THE WORLD, APPELLEE, Y. 
Eva BILLINGS, APPELLEE: Mary U. BILLINGs, 
APPELLANT. 


Fitep NoveMBER 26, 1921. No. 21681. 


Insurance: BeENsFIcCIARY: RicHtTs or DivorceE. Where a decree of 
divorce has been entered, under section 1606, Rev. St. 1913, the 
marriage status of the parties continues until the decree becomes 
operative to dissolve it, and, where the husband dies within six 
months after the entry of such decree, the relation of the surviy- 
ing wife to the husband and to his estate is held not to be zo 
fixed and altered by such a decree that the wife is, in practical 
effect, a divorced wife, so as to be prevented from taking as a 
beneficiary under a certificate of insurance, where a.by-law denies 
a divorced wife the right to the proceeds. 


AppraL from the district court for Douglas county: 
Wiis G. Spars, Jupes. Affirmed. 
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Myers & Mecham, for appellant. 


Thomas E. Brady, De E. Bradshaw and J. M. Sturde- 
vant, contra. 


Heard before Morrissey, C. J., ALDRICH, FLANSBURG 
and Ross, JJ., Brown and "Erpemn, District I udges. 


FLANSBURG, J. 

This is an action begun by the Sovereign Camp, Wood- 
men of the World, against Eva Billings, appellee, and 
Mary U. Billings, appellant, to determine the rightful 
beneficiary under a certificate of insurance, held by H. 
Fred Billings in his lifetime as a member of such lodge. 
The plaintiff tendered the money into court, and the con- 
troversy here is between appellee, claiming as the wife of 
the insured, and the appellant, claiming as his mother. 

On May 27, 1919, in a suit for divorce pending between 
H. Fred Billings, the insured, and Eva Billings, appellee, 
who were then husband and wife, a decree of divorce was 
entered, but within six months after the entry of such 
decree, on August 22, 1919, H. Fred Billings died. Ap- 
pellant, Mary U. Billings, mother of the deceased, bases 
her right to the insurance money upon a by-law of the 
Sovereign Camp, Woodmen of the World, which provides, 
in effect, that whenever benefits are payable to the wife 
of a member and she and the insured “are divorced from 
each other,” and no new designation of beneficiary is 
made, the benefit shall be payable as though the desig- 
nated beneficiary had predeceased the member. In this 
case, Mary U. Billings, mother of the insured, would be 
entitled to take as beneficiary if, at the time of the in- 
sured’s death, within the six-months period after the 
- entry of the decree, the appellee and the insured are held 
to have been “divorced from each other,’ within the 
meaning of the by-law mentioned. 

The trial court held that at the time of the death of the 
insured the appellee and insured were not, within the 
meaning of the by-law, divorced from each ‘other, and 
entered judgment in appellee’s favor. From this judg- 
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ment, Mary U. Billings appeals. 

The appellant argues that the divorce action did not 
abate at the death of the insured, and contends that, at 
the expiration of six months from the entry of such de- 
cree, regardless of the intermediate death of H. Fred 
Billings, the original decree became final and constituted, 
from the time of its entry, the complete measure of all 
the personal and property rights between the parties; 
that the contract of insurance should be interpreted in 
the light of this situation, and that the wife, having been 
deprived of the benefits arising from the marital relation 
by a decree which was never appealed from, nor set aside, 
did not bear such a relation, as a wife, toward the in- 
sured as the by-law contemplated should exist in order 
that she be a beneficiary; that from the time of the entry 
of the interlocutory decree the parties were, in fact, in 
all practical effects, divorced; that appellee was no 
longer, as a wife, a beneficiary under the law of the in- 
sured’s estate, and should not, by a fair interpretation of 
the by-law,be held to be a beneficiary, as a wife, of his 
insurance; that, under a proper and reasonable ‘inter- 
pretation of the by-law, having in view its intent and 
purpose, she was at the time of the insured’s death, in 
every practical sense, his divorced wife. 

It is argued that in the case of Holmberg v. Holmberg, 
106 Neb. 717, the court made no mention of, and gave no 
effect to, the general statute (Rev. St. 1913, sec. 8023), 
which provides that a pending action shall not abate by 
reason of the death of a party, and that the court dis- 
regarded decisions construing this statute as having ap- 
plication to a pending action, even though based upon a 
cause of action which would not, under our statute, sur- 
vive. Webster v. City of Hastings, 59 Neb. 563; Sheibley 
vz. Nelson, 838 Neb. 501. 

Though the statute cited, purporting to prevent the 
abatement of pending actions, be given a most liberal 
interpretation, it could not prevént an action in divorce 
from abating when death occurs at a time before a decree 
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can become operative, for death would, as pointed out in 
the Holmberg case, extinguish the marriage status and 
destroy the subject-matter which forms the basis of the 
action. Under our interpretation of the divorce statute 
(Rev. St. 1913, sec. 1606), providing that the decree of 
divorce shall not become “operative until six months 
after trial and decision except for the purpose of review 
by proceedings in error or by appeal, and for such pur- 
poses only,” the status of the divorce proceeding, during 
the six months immediately following the entry of the 
decree, is that of a pending action. Everson v. Everson, 
101 Neb. 705; Blakely v. Blakely, 102 Neb. 164. During 
the entire pendency of that decree, the marital relation 
continues. The decree cannot, under the law, take effect 
and dissolve the marriage until at the expiration of the 
six months’ period. In order that a marriage status be 
dissolved by a decree of divorce, such status obviously 
must exist at the time of the taking effect of the decree. 
When the marriage relation is extinguished by death 
prior to the time when the decree can go into effect, then 
the subject-matter, upon which the decree would other- 
wise have operated, is gone, and the parties to the suit 
manifestly can never be divorced by operation of law. 
The statute on abatement of actions, which provides that 
a pending action shall not abate by the death of a party, 
does not and cannot preserve the subject-matter of an 
action. A divorce action differs in character from every 
other. It is not based upon a claim for a money re- 
covery, nor is it a proceeding for the establishment of 
property rights. Such other actions may ordinarily be 
as fully litigated, in favor of or against the estate of one 
of the parties, after the death of such party as before. 
There are salutary reasons why pending actions of that 
nature should not abate. But in a divorce action the 
money and property interests involved are only incidental 
to the principal object of the suit. Whether the object 
sought is a limited or an absolute divorce, the primary 
and underlying purpose of such action is a modification 
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or dissolution of the marriage relation. The settlement 
of matters of permanent alimony and property rights is 
only the incidental means of carrying into effect the one 
ultimate object. Until the decree can become operative 
as a divorce, the provisions of the decree, as to those 
incidental matters, cannot go into effect. 

Though the interlocutory decree has the effect of sus- 
pending the personal obligations between the parties 
(London Guarantee & Accident Co. v. Industrial Acci- 
dent Commission, 181 Cal. 460), yet, where an inter- 
locutory decree is entered and the marriage relation is 
dissolved by death before the decree has become operative 
as a divorce, the living party is entitled to the property 
rights springing by operation of law from the marital re- 
lation, and is not concluded by the interlocutory decree 
fixing those rights (In re Crandall, 196 N. Y. 127; Chase 
vo. Webster, 168 Mass. 228; Estate of Sciler, 164 Cal. 181; 
see note, Ann. Cas. 1914B, 1094), unless, perhaps, by con- 
tract, waiver or estoppel, the living party has become 
bound thereby. Gould v. Superior Court, 191 Pac. (Cal. 
App.) 56. Certainly, the living party could not take 
both the rights springing from the marital relation and 
the rights and benefits provided in lieu thereof by the 
decree. 

At the time of the death of the insured, appellee was, 
in law as well as in practical effect, the wife of the in- 
sured. The marital relation had not been dissolved, nor 
had the appellee been severed from all beneficial interest 
arising from the marriage relation. Her relation in fact 
toward the person and estate of the insured was not, as 
appellant argues, that of a divorced wife. 

For the reasons given, the judgment of the district 
court is 

AFFIRMED. 
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Srcurity Savines BANK, APPELLEE, V. Water H. 
RHODES, APPELLANT. 


Fimep NoveMBER 26, 1921. No. 21727. 


1. Banks and Banking: Powers or Presipent. The president of a 
bank has no authority, springing from his official position, to 
make an agreement that the liability of a party on commercial 
paper payable to the bank shall never be enforced. 


2. Evidence: WritTEN Contracts: Parot EvipENcE. When a writ- 
ten contract has been unconditionally delivered in the sense that 
it is intended to take effect as a legal obligation, a contempo- 
raneous oral agreement, providing that the contract is not to be 
performed if a certain condition or contingency occurs, cannot be 
shown, as such testimony would have the effect of adding to, 
varying or contradicting the express terms contained in the 
writing. 

Nores: Parot Evipence. Where defendant signed and 

delivered a note to a bank, making it payable to the bank, and re- 

ceived the face value of the note in money, held, in an action to 
recover on the note by the bank, that the defendant could not 
show a contemporaneous oral agreement between himself, the 
bank and a third party, that the defendant was not to be held 
responsible upon the note, and that the third party was to pay it. 


4. Cases Criticized. The opinion in Barnett v. Pratt, 37 Neb. 349, 
discussed and criticized, and the decisions in First Nat. Bank v. 
Burney, 91 Neb. 269, and Exchange Bank of Ong v. Clay Center 
State Bank, 91 Neb. 835, so far as inconsistent with the principles 
herein announced, are overruled. 


AppreaL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Edward R. Burke, for appellant. 
F. W. Fitch, contra. 


Heard before Morrissgy, C. J., ALDRICH, FLANSBURG 
and Ross, JJ., Burron and Coxsy, District Judges. 


FLANSBURG, J. 

This was an action by the plaintiff, Security Savings 
Bank, against the defendant, Walter H. Rhodes, upon a 
promissory note, signed by the defendant and payable to 
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the plaintiff. The defendant answered, admitting the 
execution of the note, but alleged that it was orally 
agreed that another person, not named in the note, should 
be held responsible, and that defendant should not be re- 
quired to pay it. The court held that the answer of the 
defendant was insufficient and entered judgment on the 
pleadings. From this judgment the defendant appeals. 
The sole question is whether or not the answer, setting up 
such an agreement, pleads a legal defense. 

The answer alleges that the defendant rendered certain 
services for the plaintiff bank and for one Davis, presi- 
dent of the plaintiff bank. What proportion of the serv- 
ices was rendered for the bank is not stated, but much 
the greater part appears to have been for Davis in- 
dividually. In any event, it is alleged, Davis took it 
upon himself to pay the defendant what was owing him, 
some $2,700, and arranged that the defendant should 
make out and sign a note in that amount, payable to the 
bank, deliver it to the bank and receive upon it its face 
value. This was done. It is further alleged that Davis 
made an oral agreement with the defendant that the de- 
fendant would not be required to pay the note, but that 
Davis would pay it, and, in order to insure payment by 
Davis, Davis gave his note to the defendant in a like 
amount. It is further alleged that the bank knew of this 
oral agreement. The allegations of the answer in that 
respect are, however, somewhat indefinite. What other 
officers of the bank knew of the transaction is not alleged. 
Tt may have been that the pleader meant no more than a 
legal conclusion that the bank was charged with knowl- 
edge because of the knowledge of the facts by its presi- 
dent. It appears from the pleadings that the note be- 
came due and was not paid. : 

If the bank had no knowledge of the transaction, it 
of course would not be bound by the agreement made by 
its president, to the effect that a note, based upon a good 
consideration and taken by the bank, should not be paid. 
Kennedy v. Otoe County Nat. Bank, 7 Neb. 59; note, 28 


Bow 
Sa) 
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L. R. A. n. s. 501. 

Assuming, however, that the allegations in the answer 
are allegations of ultimate facts and are sufficient to 
show that the plaintiff bank had knowledge of the oral 
agreement, the question presented is whether or not such 
an oral agreement could properly be proved, or whether 
the testimony to that end would be incompetent as evi- 
dence tending to vary or contradict the express terms of 
the written instrument. 

Although parol evidence may be admissible to show 
the consideration of a written contract when that con- 
sideration is expressed as a recital of a receipt, as dis- 
tinguished from a complete contractual stipulation (Aat- 
tison v. Chicago, R. I. & P. R. Co., 42 Neb. 545; Spiegal 
& Son v. Alpirn, p. 233, post); or to show a want or fail- 
ure of consideration (Davis v. Sterns, 85 Neb. 121; 
Norman v. Waite, 30 Neb. 302); or to show that an in- 
strument, purporting to be a written contract, is in fact 
a sham and was never intended as a contract between the 
parties (Coffman v. Malone, 98 Neb. 819, and note, L. R. 
A. 1917B, 263); or to show that the written instrument 
was conditionally delivered upon an oral agreement that 
it should not take effect as a contract until some condi- 
tion had happened (Musser v. Musser, 92 Neb. 387) ; yet, 
on the other hand, when a written contract has been un- 
conditionally delivered, in the sense that it is intended to 
take effect as a legal obligation, a contemporaneous oral 
agreement, providing that the contract is not to be per- 
formed if a certain condition or contingency should 
occur, cannot be shown, as such proof would have the 
effect of adding to, varying or contradicting the express 
terms contained in the writing. 

The rule is succinctly stated in 22 C. J. 1148, sec. 1540, 
as follows: “The rule excluding parol evidence has no 
place in any inquiry unless the court has before it some 
ascertained paper beyond question binding and of full 
effect, and hence parol evidence is admissible to show 
conditions relating to the delivery or taking effect of the 
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instrument, as that it shall only become effective upon 
certain conditions or contingencies, for this is not an 
oral contradiction or variation of the written instrument 
but goes to the very existence of the contract and tends 
to show that no valid and effective contract ever existed; 
but evidence is not admissible which, conceding the exist- 
ence and delivery of the contract or obligation, and that 
it was at one time effective, seeks to nullify, modify, or 
change the character of the obligation itself, by showing 
that it is to cease to be effective or is to have an effect 
different from that stated therein, upon certain condi- 
tions or contingencies, for this does vary or contradict 
the terms of the writing.” 

For an able and exhaustive discussion of that rule and 
the authorities in relation thereto, see note, L. R. A. 
1917C, 306. 

In this case the written contract was an agreement 
that the defendant would pay on a fixed day, absolutely, 
a certain sum of money. Its express terms could have 
had no other meaning. The note was delivered to the 
bank and the defendant received the proceeds thereof. 
The agreement did not lack in consideration. That it 
was a subsisting contract must be conceded. By the very 
agreement sought to be proved Davis was to be re- 
sponsible and pay it, and the defendant was to be relieved 
from that obligation. The bank was looking to the pay- 
ment of the note. Evidence of such an oral agreement, 
as is set up by the answer, is inadmissible, as its effect 
would be to vary, by parol, the express terms of the note. 
Van Etten v. Howell, 40 Neb. 850; Aultman, Miller & Co. 
v. Hawk, 4 Neb. (Unof.) 582; Nebraska Exposition Ass’n 
v. Townley, 46 Neb. 893; Western Mfg. Co. v. Rogers, 54 
Neb. 456; Waddle v. Owen, 43 Neb. 489; Colvin v. Goff, 
82 Or. 314, and note, L. R. A. 1917C, 307; 22 C. J. 1152, 
sec. 1542. 

The defendant finds some support in certain decisions 
of this court which we find it necessary to discuss. In 
the case of First Nat. Bank v. Burney, 91 Neb. 269, the 
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defendant Britton signed a promissory note with one 
Burney, and, in an action upon the note, he set up as a 
defense an oral agreement that Burney was to pay the 
plaintiff all the proceeds of the sale of certain live stock; 
that, if Burney applied such proceeds upon the note, de- 
fendant’s obligation was to then expire. Burney, how- 
ever, did not so apply the proceeds of the sale and dis- 
charge the note, but, it was alleged, plaintiff allowed him 
to squander the money so received. It was not denied 
that the note had been signed and delivered, and was, in 
fact, a note and at least binding as such upon Burney. 
In our opinion the testimony of an oral agreement, to 
the effect that the note was to be paid out of a certain 
fund only, was an attempt to contradict, by parol, the 
express terms and clear legal import of the written in- 
strument, and such testimony should have been excluded 
as incompetent. The original opinion in that case (First 
Nat. Bank v. Burney, 90 Neb. 432), as we view it, should 
be adhered to. 

The case of Hachange Bank of Ong v. Clay Center 
State Bank, 91 Neb. 835, is also relied upon by the de- 
fendant. In that case, the plaintiff bank transferred a 
note to the defendant bank and indorsed it “without re- 
course.” The defendant bank was allowed to prove a 
parol agreement to the effect that the plaintiff bank had 
agreed to guarantee payment of the note. There were 
other phases of the record which might have led to the 
decision rendered. The assignment of the note appears 
to have been a sham assignment and merely for the pur- 
pose of falsifying the bank records at a time when a visit 
from the bank examiner was expected. There was also a 
letter which accompanied the note at the time it was 
sent to the defendant bank, and this letter contained ar 
indefinite reference to some agreement which might have 
been sufficient to introduce an ambiguity and allow of the 
introduction of parol] testimony in explanation thereof. 
But the decision was not based upon those grounds. The 
opinion recognizes the contract of the assignment of the 
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note to the bank as a subsisting contract. By its express 
terms, the assignment was “without recourse,” and the 
testimony to prove a parol contract of guaranty, in direct 
contradiction of the terms of the written assignment, 
should have been held incompetent. To that extent the 
decision in that case is overruled. 

In that case reference is made to the decision in 
Norman v. Waite, 30 Neb. 302, as being a decision in 
support of the opinion, but the decision in the case of 
Norman v. Waite was based upon a failure of consider- 
ation. It was held competent to show what the consider- 
ation for the contract was, and that the contractual 
obligation assumed, which constituted such consider- 
ation, had not been performed by the other party. 

The case of Barnett v. Pratt, 37 Neb. 349, is also cited 
as authority in the Hachange Bank of Ong case, but in 
that case the court pointed out that the written instru- 
ment involved was, on its face, not a complete contract, 
but merely a receipt or memorandum, and that the parol 
evidence rule had no application. The court did in that 
case, by way of dictum, state that when the execution of 
a written agreement has been induced upon the faith of 
an oral stipulation, made at the time but omitted from 
the written instrument, though not by accident or mis- 
take, parol evidence of the oral contract is admissible, 
although it may add to or contradict the terms of the 
written instrument. It is true that such is the rule in 
Pennsylvania, and a Pennsylvania case is cited in the 
opinion in support of the rule stated, but in Pennsyl- 
vania the so-called parol evidence rule has been almost 
entirely abolished. The decisions in that state upon that 
point are not only in the minority, but seem to hold a 
unique position among the decisions of the courts of the 
other states in this country. See discussion in notes, 
18 L. R. A.n.s. 484, and L. R. A. 1917C, 321. To follow 
the dictum in the case of Barnett v. Pratt, supra, would 
be to utterly destroy the parol evidence rule. 

In the case of Towner v. Lueas, Exr., 13 Grat. (Va.) 
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705, it was represented to the defendant that, if he would 
sign the bonds, he would never be required to pay any 
part of the debt. It was argued in that case that the 
oral representation was an inducement to the signing of 
the written contract. In answer to that argument, the 
court said (page 724): “If it be averred that, although a 
note is on its face payable on demand and uncondition- 
ally, there was a contemporaneous oral agreement that 
the time for payment should be postponed, or required 
only upon the happening of a certain contingency, parol 
evidence of such an agreement is inadmissible. * * *- 
Yet it might be argued with the same force that this oral 
agreement may have induced the party to sign the note, 
and that it is a gross fraud to attempt to enforce it 
according to its terms. And so it would be if the exist- 
ence of the agreement could be judicially established. 
But there being no legal proof of it, there is nothing of 
which fraud can be affirmed. The rule is founded in 
wisdom, and a different principle would weaken con- 
fidence in all securities for debts. Matters in writing, 
instead of finally importing the certain truth and agree- 
ment of the parties, would be a snare and delusion. The 
party relying on an instrument in writing as the final re- 
sult in which all previous negotiations have centered 
would be met and ‘controlled by an averment to be 
proved by the uncertain testimony of slippery memory.’ ” 

We find a similarly reasoned decision by the supreme 
court of the United States in Insurance Co. v. Mowry, 
96 U. S. 544. The court, in speaking with reference to 
such an oral representation, said (page 547): “The doc- 
trine of estoppel is applied with respect to representa- 
tions of a party, to prevent their operating as a fraud 
upon one who has been led to rely upon them. They 
would have that effect, if a party who, by his statements 
as to matters of fact, or as to his intended abardonment 
of existing rights, had designedly induced another to 
change his conduct or alter his condition in reliance upon 
them, could be permitted to deny the truth of his state- 
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ments, or enforce his rights against his declared intention 
of abandonment. But the doctrine has no place for ap- 
plication when the statement relates to rights depending 
upon contracts yet to be made, to which the person com- 
plaining is to be a party. He has it in his power in such 
cases to guard in advance against any consequences of a 
subsequent change of intention and conduct by the person 
with whom he is dealing. For compliance with arrange- 
ments respecting future transactions, parties must pro- 
vide by stipulations in their agreements when reduced to 
writing. The doctrine carried to the extent for which 
the assured contends in this case would subvert the 
salutary rule that the written contract must prevail over 
previous arrangements, and open the door to all the evils 
which that rule was intended to prevent.” 

Tor the reasons hereinbefore stated, the answer of the 
defendant, setting forth the oral agreement, was, in our 
opinion, insufficient to present a legal defense. The judg- 
ment of the lower court was correct, and is 

AFFIRMED, 


Ipa LEVIN, ADMINISTRATRIX, APPELLEE, V. LOUIS Mussr, 
ADMINISTRATOR, APPELLANT. 


FILep NovEMBER 26, 1921. No. 22025. 


1. Appeal: Frvazt Orper. Where the statutory method of revivor is 
followed and a conditional order of revivor made and, in pur- 
suance thereof, an absolute order entered, such latter order is, 
in this state, a final order and appealable, under the provisions of 
our statute. Rev. St. 1913, sec. 8176. 

2. Bevivor. Where an action for damages, grounded on negligence 
causing death, is brought against a defendant, and the defendant 
dies pending the proceeding, held, that the action may be revived 
and continued as against the representative of his estate by 
reason of the provisions of section 8023, Rev. St. 1913, 


AppraL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGE. Former judgment of dis- 
missal vacated, and judgment of district court affirmed. 
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Guy Kk. C. Reed, for appellant. . 


Wymer Dressler, contra. 


Heard before Morrissey, C. J.. ALDRICH, FLANSBURG 
and Ross, JJ., Brown and Exprep, District Judges. 


FLANSBURG, J. 

This is an action by plaintiff to recover damages aris- 
ing by reason of the death of plaintiff’s husband, whose 
death, it is charged, was caused by the negligence of the 
defendant drug company and its proprietor, Carl T. 
Schmidt, in selling to the deceased unlabeled poison 
After the commencement of the action, defendant Schmidt 
died. 

On plaintiff's motion, a conditional order of revivor 
was entered, and, in. pursuance of that order, the court, 
on a finding that no sufficient cause had been shown 
against revivor, ordered the action revived as against 
Louis Muser, administrator of the estate of Carl T. 
Schmidt, deceased. I'rom that order reviving the action 
the defendant Muser appeals. 

Plaintiff insists that the appeal should be dismissed 
for the reason that the order of revivor is not a final 
order, nor appealable. 

A final order, as defined by our statute (Rev. St. 1913, 
sec. 8176), is “An order affecting a substantial right in 
an action, when such order in effect determines the action 
and prevents a judgment, and an order affecting a sub- 
stantial right made in a special proceeding, or upon a 
summary application in an action after judgment.” 

In some jurisdictions, it is true, under somewhat 
similar statutes, an order made in a “special proceeding,” 
before it can be appealable, must not only affect a sub- 
stantial right but must, also, either have the effect of a 
final order in that proceeding, or prevent a judgment 
from which an appeal might be taken (3 C. J. 544, sec. 
384), but in this state the statute has been so construed 
that an order affecting a substantial right, when made 
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in a special proceeding, has been held to be appealable, 
even though it does not terminate the action, nor con- 
stitute a final disposition of the case. O’Brien v. O’Brien, 
19 Neb. 584; In re Estate of Broehl, 93 Neb. 166. 

Had the court in this case refused to allow a revivor, 
such an order would, without question, have been final 
and appealable, for it would have brought the entire 
matter, as to the one party at least, to a definite con- 
clusion, and would so far have prevented a final judg- 
ment on the merits of the case. Mackaye v. Mallory, 79 
Fed. 1. The order of. revivor actually entered, on the . 
other hand, though it does not terminate the case, nor 
prevent a final judgment on the merits, does affect a 
substantial right, and, if it can be held to be an order 
entered in a “special proceeding,” will, under the de- 
cisions of this court cited above, be sufficient upon which 
to base an appeal. 

' In the cases of Hendrix v. Rieman, 6 Neb. 516, and 
Missouri P. R. Co. v. Fox, 56 Neb. 746, it is held that, 
where the special statutory method of revivor is followed, 
as distinguished from the procedure to revive by the 
filing of supplemental pleadings and the issuance of 
summons, in effect the commencement of a new action 
(note, 33 L. R. A. n. s. 576), and where the conditional 
order is made and, in pursuance thereof, an absolute 
order of revivor entered, as provided by statute, the abso- 
lute order conclusively adjudicates the matters regarding 
the right of revivor, and those questions cannot then be 
later tried along with the merits of the case, nor reviewed 
on an appeal from the final judgment. The statutory 
method of revivor seems to have been considered in those 
cases as an independent and special proceeding, rather 
than a provisional remedy which is merely ancillary, and 
‘incidental to, and a part of the main case. See 1 C. J. 
1010, sec. 134. These decisions have, however, been 
recognized as a rule of practice in this state for many 
years, and there are decisions in other states to support 
the rule announced. Voss v. Stoll, 141 Wis. 267; Uhl- 
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mann Fur Co. v. Gates, 155 Wis. 385; National Council 
of Knights and Ladies of Sécurity v. Weisler, 131 Minn. 
365. An order of revivor entered in a special statutory 
proceeding is, under these decisions, a final order, from 
which an appeal may be taken. 

The contention on behalf of the defendant that the 
pending action, based upon the alleged negligence of 
Schmidt, has abated by the death of Schmidt, is fore- 
closed by the decisions of this court in Webster v. City 
of Hastings, 59 Neb. 563, and Sheibley v. Nelson, 83 Neb. 
501, which decisions are based upon section 80238, Rev. 
St. 1913, which reads as follows: “No action pending in 
any court shall abate by the death of either or both the 
parties thereto, except an action for libel, slander, ma- 
licious prosecution, assault, or assault and battery, for a 
nuisance, or against a justice of the peace for misconduct 
in office, which shall abate by the death of the defend- 
ant.” In those cases it is held that, where, from the 
nature of the case, the cause of action can. continue—and 
this has been held true in actions for damages based on 
negligence—a pending action will not abate, even though 
it is not one of the actions mentioned in those provisions 
of the statute (Rev. St. 1918, sec. 8022) which declare 
that certain actions shall survive. 

The dismissal of the appeal heretofore entered. is 
vacated, and the action of the trial court, reviving the 
case against the administrator of the estate of Carl T. 
Schmidt, deceased, is affirmed. 

JUDGMENT ACCORDINGLY. 


S. Sprecar & Son, apPELiee, v. A. B. ALPIRN, APPELLANT. 
Firep NOVEMBER 26, 1921. No. 20770. 


1, Evidence: Written Contracts: Parot Eviwence. Where the 
statement in a written instrument as to the consideration is more 
than a mere statement of fact or acknowledgment of the payment 
of a money consideration, and is of a contractual nature, parol 
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or extrinsic evidence {is not admissible to vary or contradict the 
consideration expressed. 


: The rule that parol evidence is admis- 
sible to prove that contemporaneously with, or preliminary to, 
the execution of a written contract the parties entered into a 
distinct oral agreement on some collateral matter or as a condi- 
tion on which the performance of the written contract is to- 
depend, does not apply where the written contract is complete in 
itself and unambiguous, and where it expresses a contractual 
consideration. Wehnes v. Roberts, 92 Neb. 696; Huffman v. 
Ellis, 64 Neb. 623; Norman v. Waite, 30 Neb. 302; Barnett v. 
Pratt, 37 Neb. 349, and De Laval Separator Co. v. Jelinek, 717 
Neb. 192, examined and distinguished. 

Sales: Derautt: Remepy. Where a contract of sale provides 
for deliveries in instalments and for the payment of the price 
of each instalment as delivered or within a stated time there- 
after, the buyer cannot refuse to pay the price of an instalment 
when delivered, on the ground ‘of a claim for damages for an 
alleged breach by the seller of another contract, and still insist 
upon further deliveries under the contract. In such case the 
buyer’s default is a breach of the contract, entitling the seller to 
rescind and, if the market price has declined, to recover as 
damages the difference between the contract price and the market 
price of the instalments remaining undelivered. 


AppraL from the district court for Douglas county: 
Lee S. Estecte, Jupen. Reversed. 


Henry Monsky, for appellant. 
Smith, Schall & Howell, contra. 


Dorsey, C. 

The plaintiff, S. Spiegal & Son, on June 29, 1917, sold 
the defendant, A. B. Alpirn, a quantity of scrap iron 
under a written contract of purchase and sale executed 
by both parties. This action was brought by the plain- 
tiff to recover the purchase price of a portion of the iron 


which was delivered to the defendant under this contract, 


and to recover damages based upon the alleged refusal 
of the defendant to accept and pay for the remainder of 


the iron included in said contract. 


The plaintiff’s petition was upon two causes of action. 


Voi. 107] SEPTEMBER TERM, 1921. 235 


Spiegal & Son v. Alpirn. 


On the first, which was for the purchase price of the iron 
actually delivered, it is conceded that the plaintiff is 
entitled to $5,159.30. The defendant, however, interposed 
a counterclaim to the first cause of action, in which he 
set up a previous contract, executed November 11, 1916, 
in which the plaintiff had agreed to sell and deliver to 
the defendaut 150 tons of scrap iron at $15 a ton, but 
which the defendant claims was not fulfilled. The de- 
fendant prayed for $3,200 as damages upon his alleged 
set-off, and asked that it be credited upon the $5,159.30 
due the plaintiff on the first cause of action. 

The plaiuntiff’s second cause of action was based upon 
the fact that the defendant was not willing to take and 
pay for the remainder of the iron which he had con- 
tracted to buy under the contract of June 29, 1917, unless 
the plaintiff would allow him the $3,200 credit upon the’ 
iron already delivered; that his refusal to pay the $5,- 
159.30 in full, without deduction, for the iron already 
delivered was a breach of the contract; that the market 
for iron had declined, and that the plaintiff was entitled 
to recover the difference between the contract price and 
the market price of the iron that remained undelivered 
under the contract of June 29, 1917. 

The jury found specially that the plaintiff was entitled 
to recover $350 on the second cause of action, and that 
the defendant was not entitled to recover upon his 
counterclaim to the first cause of action. A general 
verdict was returned in favor of the plaintiff for $5,- 
540.30, from which verdict and the judgment entered 
thereon the defendant appeals. 

The controversy in this case is with regard to the 
validity of the defendant’s counterclaim to the plaintiff’s 
first cause of action, and as to the plaintiff’s right to re- 
cover upon the second cause of action. Considering first 
the issue arising upon the counterclaim, the plaintiff’s 
reply admits that the plaintiff did not deliver to the de- 
fendant a part of the iron referred to in the contract of 
November 11, 1916. As a defense to the defendant’s 
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claim for damages by reason of the plaintiff’s failure to 
deliver under that contract, which is the gist of the 
counterclaim, the plaintiff alleged that when the contract 
of June 29, 1917, was made, “it was agreed between the 
parties that in consideration of the sale of the iron con- 
tained in the contract in suit for $28 a ton that any and 
all differences, disputes and claims of the parties hereto, 
one against the other, arising out of the transaction con- 
cerning the contract of November 11, 1916, should be 
settled, and that said contract should thereby be annulled 
and abandoned.” 

Upon the issue as to whether there had been a release 
of the defendant’s cause of action set up in his counter- 
claim, the court, over the defendant’s objections, admitted 
testimony to the effect that, in the course of the conver- 
‘sations between the parties which preceded the execution 
of the contract of June 29, 1917, the defendant offered 
$22 a ton for the plaintiff’s iron, while the plaintiff asked 
$35 a ton; that the defendant advanced his claim for 
reiinbursement of his loss under the November contract 
and urged that he was entitled to a lower price on that 
account; that the plaintiff denied liability for such loss, 
but that finally a mutual concession was made, and the 
price of the iron under the June contract was fixed at 
$28 a ton, partly in consideration of the settlement and 
release of defendant’s claim for damages under the 
November contract. 

The defendant objected to the introduction of this testi- 
mony on the ground that parol evidence is inadmissible 
to contradict or vary the terms of a written instrument; 
that the contract of June 29, 1917, is complete in itself 
and unambiguous; that it sets out the mutual promises 
of the parties—those of the one as consideration for those 
of the other—without including any reference to the re- 
lease of claims under the November, 1916, contract, and 
that the admission of the parol evidence complained of, 
in effect, reads into the contract a provision that varies 
and alters its express provisions. 
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The contract of June 29, 1917, which was signed by 
both parties, recited that the plaintiff sold and agreed to 
deliver to the defendant, according to the conditions of 
the contract, “the various quantities and grades of scrap 
iron, hereinafter more specifically described, to-wit, from 
150 to 200 tons of mixed wrought iron” (describing it 
in detail); that “the agreed purchase price of the said 
property ts $28 per ton f. o. b. cars Missouri Pacific 
tracks, Omaha;” that plaintiff should have the option to 
deliver any amount of the various items of the different 
grades of iron up to the maximum, but not less than 
the minimum; that delivery should commence not earlier 
than July 1, 1917, but that all iron should be delivered 
prior to September 1, 1917. It further provided that de- 
fendant would accept the iron according to the terms of 
the contract and pay the purchase price as follows: 
$1,000 on the date of the contract, the receipt of which 
was acknowledged, which was to be held as a deposit to 
insure faithful performance; that, as each car was loaded 
and weighed, the defendant was to pay for it at once, the 
$1,000 deposit being held by plaintiff to apply on the last 
car, 

The plaintiff’s plea of release of the defendant’s claim 
for damages under the November contract and the testi- 
mony in support thereof introduce a new element into 
the transaction represented by the contract of June 29, 
1917. That contract, standing alone, evidences a sale of 
a specified quantity of iron for which the plaintiff is to 
receive, and the defendant is to pay $28 a ton. With the 
new element injected into it by the plaintiff’s plea, it be- 
comes a contract for the sale of a specified quantity of 
iron for $28 a ton plus the release of a prior claim of the 
defendant against the plaintiff, an additional consider- 
ation not mentioned in the writing. 

Counsel for the defendant points to the distinction be- 
tween the contract of June 29, 1917, in which the con- 
sideration, or promise of the defendant to pay $28 a ton 
for the iron in instalments as delivered, is of a con- 
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tractual nature, and an instrument, like a deed, in which 
the recital of the consideration is a mere acknowledgment 
of the receipt of a money consideration. The general 
rule is that where the statement in a written instrument 
as to the consideration is more than a mere statement of 
fact or acknowledgment of payment of a money consider- 
ation, and is of a contractual nature, parol or extrinsic 
evidence is not admissible to vary or contradict the con- 
sideration expressed. 17 Cyc. 661, 662; 4 Wigmore, Evi- 
dence, sec. 2483; 10 R. C. L. 1042-1044, secs. 236-238. In 
appellant’s brief several cases are cited in which the fore- 
going rule has been applied, and parol evidence excluded, 
under circumstances somewhat analogous to those in the 
instant case. Baum v. Lynn, 72 Miss. 932; Sandage v. 
Studebaker Bros. Mfg. Co., 142 Ind. 148; Parker v. Mor- 
rill, 98 N. Car. 232; Hei v. Heller, 53 Wis. 415; Arnold v. 
Arnold, 137 Cal. 291; Wessell v. Havens, 91 Neb. 426. 
Counsel for plaintiff argue that the rule just stated 
has no application to the instant case; that the contract 
of June 29, 1917, is not sought to be varied, but that the 
_parol evidence relative to the alleged release of the de- 
fendant’s rights under the November contract was offered 
as a defense to the defendant’s counterclaim, and its 
admissibility must be tested only by the November con- 
tract and the rights existing thereunder. It is difficult to 
perceive upon what theory that proposition can be main- 
tained. The plaintiffs first cause of action is for the 
purchase price of iron delivered to the defendant under 
the contract of June 29, 1917. The defendant counter- 
claims by setting up a claim for damages for the plain- 
tiff’s breach of the November, 1916, contract in failing to 
deliver iron thereunder. The plaintiff meets the counter- 
claim by pleading in the reply that at the meeting of the 
parties when the June, 1917, contract was entered into 
“it was agreed between the parties that in consideration 
of the sale of the iron contained in the contract in suit 
for $28 per ton” the claim of the parties arising out of 
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the November, 1916, contract should be settled and re- 
leased. 

The defense raised by the reply is, in other words, that, 
although the parties entered into a written contract on 
June 29, 1917, which is presumed to have embodied their 
complete agreement and the result of all their prior 
negotiations relative to the subject-matter, and although 
the contract, upon its face, appears to contain and 
express all that is necessary to constitute a contract for 
the purchase and sale of a stipulated quantity of iron at 
@ stipulated price, yet there was, in reality, another con- 
sideration for the iron in addition to the stipulated price, 
namely, the release of the defendant’s claim under the 
November contract. It is impossible to escape the con- 
clusion that the parol evidence relating to the alleged 
release has a direct connection with and bearing upon 
the contract of June, 1917, and that unless it comes 
within one of the exceptions to the general rule above 
stated it would operate to vary the terms of the written 
contract and its admission would be error. 

The plaintiff relies upon Wehnes v. Roberts, 92 Neb. 
696, in which the following rule is stated in the syllabus: 
“Evidence tending to establish a separate oral agreement 
between the parties to a written contract, as to matters 
upon which such contract is silent, if it does not tend to 
vary or contradict the terms of the written document, is 
admissible.” In that case Roberts sold Wehnes a thresh- 
ing outfit, and the action was brought by Wehnes for 
damages resulting from the failure of Roberts to furnish 
certain repairs for the machine, and for breach of war- 
ranty that the machine would work. The agreement to 
furnish the repairs and the warranty were oral. At the 
trial the defendant Roberts objected to parol evidence of 
the agreement to furnish repairs and of the warranty on 
the ground that the threshing outfit had been sold to 
Wehnes under a written contract of sale, and that the 
parol agreement and warranty would vary it. The facts 
recited in the opinion of the case are somewhat indefinite. 
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The written contract of sale was not in evidence, and its 
contents were shown only by the testimony of the recol- 
lection of the parties. It is not clear from the opinion 
whether the written contract was complete in itself; or 
whether it expressed a contractual consideration. For 
that reason the facts upon which the decision rested are 
too vague to provide a sure foundation for the applica- 
tion of the rule stated in the syllabus or for the construc- 
tion of the written contract therein. In order, therefore, 
to determine how far this court intended to go in that 
case in laying down a rule for the admission of parol evi- 
dence, it will be instructive to examine the prior decisions 
of this court which are cited and relied upon in Wehnes 
v. Roberts, supra, and which form the basis of the opinion 
therein. 

Chief among these is Huffman v. Ellis, 64 Neb. 623, 
from which the language of the syllabus is copied and 
adopted. In that case the plaintiff, a real estate broker, 
sued upon a written memorandum appointing him agent 
to sell the land for an agreed commission. It was silent 
as to the time within which the sale should be made by 
the broker, and the court permitted oral evidence show- 
ing the agreement of the parties as to when the authority 
of the broker was to terminate. It was held that such 
evidence did not vary or contradict the terms of the 
memorandum. 

Norman v. Waite, 30 Neb. 302, also commented upon 
in Wehnes v. Roberts, supra, was a suit for the fore- 
closure of a mortgage securing notes given for the pur- 
chase price of an interest in the plaintiff’s law and real 
estate business. The defendant Waite purchased an 
equal partnership in the business of Rittenhouse, an 
established lawyer, and his mother gave a mortgage on 
her land to secure her son’s notes. The court admitted 
parol evidence showing a failure of consideration for the ° 
notes and mortgage; that Rittenhouse had agreed to con- 
tinue in the partnership and business, but abandoned the 
same, removed from the city and entered into business in 
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another place, after transferring the notes and mortgage. 

It was upon these facts that Cobb, C. J., in the opinion, 
adopted the language of Michels v. Olmstead, 14 Fed. 
219: The parol evidence rule “does not prevent parties 
to a written agreement from proving that, either con- 
temporaneously or as a preliminary measure, they had 
entered into a distinct oral agreement on some collateral 
matter, or an oral agreement which constitutes a con- 
dition on which the performance of the written agreement 
is to depend.” 

In Norman v. Waite, however, the only consideration 
upon which the notes and mortgage were given was the 
promise of Rittenhouse to remain in the partnership, and 
his withdrawal brought about an entire failure of con- 
sideration. There was no written agreement as to con- 
sideration except presumably the usual words, “For value 
received,” in the notes and the expressed consideration 
of $1,500 in the mortgage. The rule is well settled that, 
in the case of instruments acknowledging the receipt of 
a consideration, and where the consideration expressed 
is not contractual, it is competent to show by parol that 
no consideration was in fact paid. 10 R. C. L. 1042, 
sec. 236. 

In Barnett v. Pratt, 37 Neb. 349, also cited in the 
opinion in Wehnes v. Roberts, supra, there was a sale of 
a livery stable by A. to B., and A. gave B. a receipt for 
the money and other consideration representing the pur- 
chase price. This paper acknowledged the receipt of 
$350 in cash from B. and recited that B. agreed to pay a 
certain note and mortgage on file, “in all making $1,950 
for the following property” (describing the property in- 
cluded in the sale). The receipt was signed only by A. 
It appears that A. was at the time of the sale indebted to 
C. for wages, and C. brought the suit against B., alleg- 
ing that B. had made an oral agreement with A. to pay 
C.’s claim as part of the consideration for the purchase 
of the livery stable. This court held that parol evidence 
was admissible to prove this agreement, and that, as it 
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had been made for the benefit of C., the latter might 
maintain an action directly against B. Irvine, C., in the 
opinion says: “We cannot regard the instrument re- 
ferred to in the petition as a contract complete in itself. 
It purports only to be a receipt. It is signed only by 
W. J. Pratt, and not by the party assuming these obliga- 
tions, and its whole effect is that of an informal memo- 
randum, and not the expression of a complete contract.” 

Reference is also made in the opinion in Wehnes v. 
Roberts, supra, to De Laval Separator Co. v. Jelinek, T7 
‘Neb. 192. In that case Jelinek was the selling agent of 
the plaintiff company for separators within a specified 
territory. The plaintiff sued for the price of a certain 
number of separators furnished to Jelinek for which he 
had not paid. He counterclaimed by setting up an agree- 
ment by which the company had given him the exclusive 
right to sell its separators within the territory, alleging 
that the company had violated this agreement by refusing 
to furnish him with separators and by furnishing them 
exclusively to another party, and claiming damages for 
breach of the contract. Jelinek offered parol evidence to 
prove the agreement, and the plaintiff company objected 
on the ground that the contract between the parties was 
in writing, and the parol evidence offered would vary it. 

The writing referred to was in the form of a letter from 
- the company to Jelinek, acknowledging receipt of the 
order for separators, and saying: “We also have advice 
from Mr. Graham (an agent of the plaintiff) of his verbal 
arrangement with you for the sale of our baby machines 
in that section. * * * We take pleasure in confirm- 
ing Mr. Graham’s arrangement.” In the opinion Ames, 
C., refers to the fact that the letter does not purport to 
express the agreement of the parties, and is, in effect, a 
confirmation of a previous oral agreement, the nature of 
which the letter does not disclose. Alluding to the fail- 
ure of the letter’ even to purport to express the agree- 
ment, he says: “If it does so purport, it is doubtless as 
conclusive in that respect as it is with regard to any 
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other matter concerning which it speaks; but if it does 
not so purport, then the question whether it does contain 
the entire agreement, and, if not, what are the omitted 
terms of the contract, are questions of fact to be deter- 
mined in like manner as any other fact that is or might 
be put in issue by the pleadings.” 

The foregoing analysis of the Nebraska cases cited and 
relied upon in the opinion in Wehnes v. Roberts, supra, 
is for the purpose of showing that this court has not, in 
any of those cases, denied or taken exception to the prin- 
ciple that where a written contract, signed by both 
parties, is complete in itself, and contains and expresses 
the mutual covenants and promises of both, without 
ambiguity or apparent omission; where the statement of 
the consideration therein is of a contractual nature, and 
not a mere acknowledgment of receipt, parol evidence is 
not admissible to contradict, vary or add to the consider- 
ation expressed in the instrument itself. The rule an- 
nounced in the syllabus in Wehnes v. Roberts, supra, 
does not support the position of the plaintiff in the 
instant case, when interpreted in the light of the prior 
decisions of this court. 

In Wessell v. Havens, 91 Neb. 426, there was a written 
contract of sale of a general store and the good-will of 
the business. The contract contained a stipulation as to 
the invoice of the stock to arrive at the amount of the 
purchase price and an agreement on the part of the pur- 
chasers to pay the same on completion of the inventory; 
an agreement by the purchasers to lease the place of 
business at a stipulated rental, and a provision that the 
good-will of the business was included. The consider- 
ation was paid and the purchasers took possession under 
a bill of sale of the stock and lease of the premises. 
They conducted the business for more than a year, then 
sold out and retired. After their retirement they sued 
the man who had originally sold them the stock on the 
ground that, at the time of the sale, he had orally agreed 
not to re-engage in the same business at the same place, 
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but that he had conducted a similar business at that 
place in violation of said agreement. Judge Rose, in the 
opinion, says: “On a record presenting the situation out- 
lined, two well-established rules of law defeat the plain- 
tiffs’ case: (1) In a duly-executed, formal, written con- 
tract containing the terms under which a stock of gen- 
eral merchandise is sold, a provision that the good-will 
of the seller’s mercantile business is included in the sale 
does not imply an agreement that the seller shall not re- 
engage in such business. (2) Where the good-will of a 
mercantile business is included in a duly-executed, 
formal, written contract of sale, without any restriction 
on the right of the seller to re-engage in the same busi- 
ness, oral evidence that he agreed not to do so is inad- 
missible as varying the terms of the written instrument.” 

The rule against parol evidence applied in that case is 
equally pertinent in the instant case. The principle that 
underlies it is that when a writing, upon its face, imports 
to be a complete expression of the whole agreement, and 
contains therein all that is necessary to constitute a con- 
tract, it is presumed that the parties have introduced into. 
it every material item and term, and parol evidence is 
not admissible to add another term to the agreement, 
although the writing contains nothing on the particular 
item to which the parol evidence is directed. 10R. C. L. 
1030, sec. 222. 

Counsel for plaintiff lay stress upon the language 
quoted in the opinion in Wehnes v. Roberts, supra, from 
Norman v. Waite, 30 Neb. 302, to the effect that the exist- 
ence of a written contract “does not prevent parties to a 
written agreement from proving that, either contempo- 
raneously or as a preliminary measure, they had entered 
into a distinct oral agreement on some collateral matter, 
or an oral agreement which constitutes a condition on 
which the performance of the written agreement is to 
depend.” It has been shown that the admission of parol 
evidence in Norman v. Waite, supra, came within the 
well-established rule that such evidence is receivable to. 
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show a failure of consideration, the consideration ex- 
pressed in the notes and mortgage being a mere recital of 
the receipt of money. The “distinct oral agreement” was 
the promise of Rittenhouse to continue as a partner in 
the business, and the parol evidence simply showed what 
the consideration was and that it had failed. But the 
fact that the language was employed in a case where the 
facts unquestionably justified the admission of parol evi- 
dence will not warrant an extension of that language to 
’ cover a case in which the consideration expressed in the - 
written contract is of a contractual nature, is clear, defi- 
nite and unambiguous, and where the effect would be to 
add another term to the express agreement of the parties. 

The test which most of the courts have applied to 
determine whether parol evidence is admissible to prove 
a collateral agreement is whether or not the writing 
appears upon inspection to be a complete contract, em- 
bracing all the particulars necessary to make a perfect 
agreement and designed to express the whole arrange- 
ment between the parties, and whether or not the parol 
evidence is consistent with, and not contradictory of, the 
written instrument. See note appended to the report of 
Wehnes v. Roberts, swpra, Ann Cas. 1914A, 452. 

Counsel for plaintiff have cited several cases from 
other states, notably Downey v. Hatter, 48 8S. W. (Tex. 
Civ. App.) 32, in which some of the courts seem not to 
have applied the test referred to, and in which the con- 
clusion reached is that a collateral agreement may be 
shown by parol even though it adds another term to the 
consideration expressed in the written contract, on the 
theory that it operated as an inducement to the making 
of the written contract. Obviously, the unlimited appli- 
cation of the rule contended for by plaintiff would put an 
end to the parol evidence rule and to the sanctity of 
written contract. 

Parties negotiate and presumably discuss and agree 
upon everything to be done by either party pertaining to 
the subject of the negotiations. They put the result of 
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their negotiations in writing and the writing covers and 
includes everything necessary to make a binding con- 
tract. Its covenants are mutual and it sets out in detail 
the precise contractual obligations which each party 
assumes in consideration of the obligations assumed by 
the other. One agrees to sell and deliver, the other 
agrees to purchase and pay a certain definite price for 
the thing sold. Afterwards the seller asserts that he was 
induced to sign the contract not on account of the con- 
sideration moving to him by the terms of the writing 
itself, but by an agreement made by the buyer that, in 
addition to the payment of the stipulated price, he would 
release an existing obligation of the seller under another 
contract, and that the promise to release formed the con- - 
dition upon which he entered into the contract in ques- 
tion. If permitted to show such an alleged preliminary 
agreement in this case, in which there is no question of 
_ the completeness and definiteness of the contract on its 
face, no case could be imagined in which it would not be 
possible for one party or the other by parol evidence to 
insert new conditions into the contract, or for one party 
to impose added burdens upon the other. 

The rule contended for by the plaintiff has been applied 
by some courts to the facts in certain cases for reasons 
that are impossible to reconcile with the parol evidence 
rule. It would be impracticable to attempt to examine 
and distinguish all, or any considerable number, of these 
cases. Suffice it to say that we think a reasonable con- 
struction of that rule, in consonance with the prior de- 
cisions of this court, requires us to hold that the admis- 
sion of the parol evidence complained of was erroneous. 

Turning now to the question arising upon the plain- 
tiff’s second cause of action, it will be recalled that after 
a certain quantity of iron, amounting to $5,159.30, had 
been delivered by the plaintiff under the June, 1917, con- 
tract, the defendant refused to pay therefor unless the 
plaintiff would allow him a credit thereon of $3,200 for 
damages alleged to have accrued to the defendant for 
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breach of the November, 1916, contract. The plaintiff 
claims that the refusal of the defendant to pay the full 
amount due, without the deduction of $3,200, was a 
breach of the defendant’s part of the contract of June, 
1917, and that plaintiff was thereby excused from tender- 
ing the remainder of the iron included in that contract, 
and was entitled to damages for the breach, as prayed for 
in the second cause of action. The defendant, on the 
other hand, maintains that his refusal to pay for the iron 
already delivered, except upon the condition that the 
claimed credit be allowed, did not excuse the plaintiff 
from making delivery of the remainder of the iron; that 
the defendant was ready and willing to receive and pay 
for it, and was entitled to the delivery thereof even if 
he had failed to pay for previous deliveries under the 
contract. 

The first question to be considered is whether the de- 
fendant’s refusal to pay for the iron already delivered, 
without deduction, constituted a breach of the contract. 
The contract was for the sale of a definite quantity of 
iron, to be delivered by the car-load, the defendant agree- 
ing to pay for each car-load as delivered, the delivery of 
all the iron to be completed by a definite date. The 
amount due for each car-load was to be determined by 
railroad weights. 

“In this country the broad view taken in the majority 
of cases, in the absence of statute to the contrary, is that 
where a contract of sale provides for deliveries in instal- 
ments and the payment of the price of each instalment as 
delivered or within a stated time thereafter and before 
the delivery of the following instalment is due default in 
the payment is made, the seller may rescind the contract, 
and if he does so cannot be held liable for damages for 
the failure to make delivery of subsequent instalments. 
* * * Likewise it is immaterial that the refusal to 
pay is put on the ground of a claim by the buyer for 
damages for breaches by the seller of other contracts or 
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with respect to default in prior instalments.” 24 R. C. 
L. 280, sec. 559. 

In opposition to the foregoing view, which is approved 
by a majority of the courts in the United States, the de- 
fendant cites Myer & Dostal v. Wheeler & Co., 65 Ia. 390, 
and other Iowa cases in which a contrary view is ex- 
pressed. We adhere, however, to the majority view, as 
supported not only by the weight of authority but by the 
better reasoning. In accordance with that view, it must 
be determined that the defendant’s refusal to pay for the 
iron previously delivered except upon condition that a 
credit be allowed him was a breach of the contract for 
which the plaintiff was entitled to maintain the second 
cause of action. This conclusion is consistent with the 
rule laid down by this court in Funke v. Allen, 54 Neb. 
407: “If a vendee in an executory contract of sale, or 
where the title of the property has not passed to him, 
refuses to perform, a right of action for damages arises 
in favor of the vendor for the injury or loss he has sus- 
tained by reason of the breach of the contract, and this 
is ordinarily or generally the difference between the mar- 
ket value of the property at the time and place of de- 
livery, and the price fixed by the contract.” 

Mundt v. Simpkins, 81 Neb. 1, is cited by defendant on 
the proposition that plaintiff cannot at the same time 
rescind the contract of sale and sue for damages for its 
breach. In that case the defendant was sued on a note 
which he had given for a traction engine. He set up that 
he had rescinded the contract and returned the engine 
because it failed to fulfil a warranty, and at the same 
time counterclaimed for repairs, loss of time, etc., arising 
from the breach of warranty. The court held that, as a 
general rule, a party who counterclaims for damages for. 
breach of a contract will be held to have affirmed it, and 
cannot be heard to assert its nonexistence. 

The case is not parallel with the case at bar, in which 
the delivery of the entire quantity of iron had not been 
completed, and the seller claimed the right to rescind 
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and that he was relieved of the duty to make further de- 
liveries because of the purchaser’s breach. In Mundt ». 
Simpkins, supra, the contract of sale was fully executed 
on the seller’s part by delivery of the engine, and the 
question was whether the purchaser could disaffirm and 
rescind the sale and defeat an action for the purchase 
price because the engine failed to fulfil the warranty, and 
at the same time maintain his counterclaim for repairs 
purchased and time lost in the effort to make the machine 
work, It was held that, as a general rule, one cannot 
rescind an executed contract and thereby assert its non- 
existence, and at the same time affirm it for the purpose 
of asserting a counterclaim for damages for its breach. 
This court, however, decided in Mundt v. Simpkins, 
supra, that the purchaser was entitled to maintain his 
- counterclaim under an exception to the general rule, but 
reversed the case because of failure of proof to establish 
rescission. In the instant case the question is whether 
the seller may rescind an executory contract of sale for 
failure of the buyer to pay an instalment of the purchase 
price and recover damages for the buyer’s breach. Of 
his right so to do there can be no doubt under the 
authorities hereinbefore cited. See, also, 35 Cyc. 131 
et seq. 

There was no error prejudicial to the defendant in the 
instructions of the court relative to the plaintiff’s second 
cause of action except in the reference therein to the 
alleged parol release of defendant’s claim under the 
November, 1916, contract; and defendant’s requested in- 
struction No. 5 was properly refused. 

It follows from the error in the admission of parol evi- 
dence of the alleged release of defendant’s claim under 
the November, 1916, contract, that instructions Nos. 3, 
4 and 5, given on the court’s own motion, are erroneous 
in so far as they permit the jury to consider such evi- 
dence. On a retrial the question is still presented, by 
the pleadings on defendant’s counterclaim, whether or 
not the November, 1916, contract was, in fact, breached 
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by the plaintiff and, if so, the amount of the defendant’s 
damages. We recommend that the judgment appealed 
from be reversed and the cause remanded for a new trial. 

Per Curiam. For the reasons stated in the fore- 
going opinion, the judgment of the district court is re- 
versed and the cause remanded for further proceedings, 
and this opinion is adopted by and made the opinion of 
the court. 


REVERSED. 


Maccre A. GOODRICH, APPELLANT, V. GRAND LOpGE, 
BROTHERHOOD OF RAILROAD TRAINMEN: MARIE 
GOODRICH, APPELLEE. 


Firep NovEMBER 26, 1921. No. 21730. 


1. Appeal: Motion ror New Trirat. Where, in an action on a 
beneficiary certificate, the society admits liability and pays the 
amount of the certificate into court, and the action proceeds as a 
suit in equity between contesting claimants for the insurance, 
only equitable considerations being involved, no motion for a 
new trial in the lower court is necessary to entitle this court to 
review the entire record. 


2. Insurance: CHANGE OF BENEFICIARY. Where the insured fills out 
and signs the printed blank on the back of a beneficiary certi- 
ficate, changing the beneficiary, and causes the delivery of the 
certificate to the local secretary while the insured is still alive, 
and the local secretary sends the certificate to the home office of 
the order, and the general secretary and treasurer certifies the 
transfer on the back of the certificate and returns it to the local 
secretary, and where the by-laws and directions on the back of 
the certificate leave not a particle of discretion to any one, the 
certification, by the general secretary and treasurer, relates back 
to the time of delivery to the local secretary. Held, that the 
change of beneficiary is complete, although insured dies before 
the general secretary and treasurer receives the certificate, as 
his duties are ministerial! only, and all rights under the certificate 
vest in the new beneficiary upon the death of the insured. 


AppEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, Jupee. Reversed, with directions. 
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Macfarland & Macfarland and Gray & Brumbaugh, 
contra. . 


Heard before Morrissey, C.J., Rose, ALpRICH and 
FLANSBURG, JJ., BuTTon and Corpy, District Judges. 


Burton, District Judge. 

In this action Maggie A. Goodrich, mother of Rollo 
Goodrich, deceased, seeks to recover from the Grand 
Lodge of the Brotherhood of Railroad Trainmen and 
Marie Goodrich, wife of Rollo Goodrich, on a certain 
beneficiary certificate issued by said order to Rollo Good- 
rich. Rollo Goodrich died October 20, 1918. Prior to 
his death, he and his wife, Marie Goodrich, had trouble, 
and a divorce action was pending between them at the 
time of his death. Marie Goodrich was named in the 
beneficiary certificate as beneficiary. On October 15, 
1918, Rollo Goodrich, being very ill from pneumonia, at- 
tempted to change the beneficiary from his wife to his 
mother. There is a sharp conflict in the testimony as to 
just what occurred following the 15th of October, 1918, 
and the death of Rollo Goodrich on October 20, 1918. 
The evidence is sufficient, however, to support the find- 
ings of the trial court as to what occurred between said 
dates, and it will serve no useful purpose to examine the 
testimony as to such findings. The trial court found: 
That the grand lodge had admitted its liability and had 
paid the amount of the certificate, $600, into court, and 
that the contest was between the wife and mother, as to 
which one was entitled to the money. And the court, 
further found: That Rollo Goodrich died October 20, 
1918; that on October 15, 1918, Rollo Goodrich filled out 
the printed transfer on the back of said certificate and 
signed the same; that on October 19, 1918, said certificate 
was delivered to John J. O’Donnell, local secretary of the 
lodge, and by him transmitted on October 21, 1918, to the 
grand lodge at Cleveland, Ohio, where it arrived on 
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October 24, 1918. The general secretary and treasurer 
of the grand lodge, on the 24th day of October, 1918, 
made a transfer of said certificate, as requested, upon the 
books, and certified the fact on the batk of the certificate, 
and returned the same to John J. O’Donnell, with in- 
structions to deliver it to Maggie A. Goodrich, mother of 
Rollo Goodrich, deceased. The trial court found in 
favor of Marie Goodrich, and decreed the $600, paid into 
court by the lodge, to her. The object of this appeal is to 
reverse said judgment. 

No motion for a new trial was filed within three days 
after judgment, as our statutes require in law actions, 
and appellee stoutly contends that this is a law action, 
and that the court ought not to consider the bill of ex- 
ceptions at all. The grand lodge did not answer, but 
paid the amount of the certificate into court, leaving the 
contest to Marie Goodrich, the wife, and Maggie A. Good- 
rich, the mother, as to which one was entitled to the 
money. To settle this contest the trial court had to 
determine whether Rollo Goodrich had done all required 
of him, under the by-laws of the order and the certificate, 
to cause a change of beneficiary, and whether or not what 
remained for the officer of the lodge to do was merely a 
ministerial act, and, as a matter of equity, the change was 
actually complete. The action proceeded as one in 
equity, and as between Marie Goodrich, the wife, and 
Maggie A. Goodrich, the mother, only equitable consider- 
ations were involved, and no motion for a new trial was 
necessary to entitle this court to review the entire record. 

Section 62 of the by-laws provide: “All transfers of 

- beneficiary certificates shall be made upon the books of 
the grand lodge, under the direction of the general secre- 
tary and treasurer, and any and all transfers made in 
any other manner shall be null and void. Any member 
desiring to transfer his beneficiary certificate shall fill 
out the printed transfer on the certificate and sign his 
name thereto, and send the same to the general secretary 
and treasurer, through the secretary of a lodge of the 
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brotherhood. It shall be the duty of the general secre- 
tary and treasurer, immediately upon its receipt, to cer- 
tify to such transfer in the form provided therefor in the 
certificate, and until so certified by the general secretary 
and treasurer the transfer will not be complete.” 

Rollo Goodrich filled out the form on the certificate, 
named Maggie A. Goodrich beneficiary, and signed it on 
October 15, 1918, and caused its delivery to the local 
secretary on the 19th day of October, 1918, while he, 
Rollo Goodrich, was still living. Manifestly, this was all 
he was required to do. The local secretary sent the 
certificate to the grand lodge, all that was required of 
him. The by-laws do not provide that the grand lodge 
shall do anything upon receipt of the certificate. The 
grand lodge was not required to call a meeting and vote 
upon such transfer. The by-laws provide that the gen- 
eral secretary and treasurer shall certify the transfer as 
directed by the insured on the back of the certificate. 
The by-laws provide that the transfer shall not be com- 
plete until certified upon the back of the certificate, but 
direct the general secretary and treasurer to do this 
immediately upon receipt of the certificate with the 
transfer properly filled out and signed by the insured. 
The general secretary and treasurer has no choice; there 
is nothing for the grand lodge to do; the general secre- 
tary and treasurer must do as commanded in the by-laws 
and directed on the back of the certificate by the insured. 
This is a ministerial act, and, when done, relates back to 
the time of delivery—in this case, October 19, 1918. And 
there is a good reason why this is true. There is but one 
order, and the home of the society is Cleveland, Ohio. 
Had Rollo Goodrich lived in Cleveland, his change of 
beneficiary would have been certified to by the general 
secretary and treasurer on October 19, 1918, at the home 
office. Since the order has branches in widely located 
places throughout the country, this ministerial act of the 
general secretary and treasurer relates back to the time 
of delivery to the local secretary. Supreme Conclave, 
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Royal Adelphia v. Cappella, 41 Fed. 1; Wandell v. Mystic 
Toilers, 130 Ia. 639; Luhrs v. Luhrs, 123 N. Y. 367, 9 L. 
R. A. 534. 

“So, where a member of a benefit society has complied 
with all the requirements necessary to effect a substitu- 
tion of a proper person as beneficiary in place of the one 
originally designated by him, and has surrendered his 
certificate to the proper officer of the local lodge for the 
purpose of having the change made, and all that remains. 
to be done is the purely formal matter of making the 
change, without a particle of discretion remaining in any 
one, the right of the substituted beneficiary attaches, and 
the new certificate, when issued, will relate back to the 
time of such surrender, so that his claim will not be de- 
feated by the death of the member before the change is. 
actually made.” 2 Joyce, Law of Insurance (2d ed.), 
sec. 751. 

“Equity does not demand impossible things, and will 
consider as done that which should have been done, and, 
when a member has complied with all the requirements. 
of the rules for the purpose of making a substitution of 
beneficiaries within his power, he has done all that a 
court of equity demands.” 14 R. C. L. 1392, sec. 556. 

We do not believe the foregoing is at variance with any 
of our own decisions, when rightly understood. In 
Counsman v. Modern Woodmen of America, 69 Neb. 710, 
the by-laws involved in that case provided: “No change 
in the beneficiary shall be of effect until the delivery of 
the new certificate, and until then the old certificate shall 
be held in force.” Here was something for the associa- 
tion to do. The old policy was to remain in force until 
the new one was delivered. Manifestly the new policy 
could not be delivered to the insured after his death. No 
provision of this kind is in the case before us. The asso- 
ciation in the case at bar had nothing to do. Only a 
ministerial act remained, and the grand lodge had dele- 
gated performance of this act to its officer by the terms 
of the by-laws. The case of Adams v. Police & Firemen’s 
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Ins. Ass’n, 108 Neb. 552, in so far as applicable to the 
facts in the case at bar, is in line with our reasoning 
herein. 

It seems plain from the foregoing that upon the de- 
livery of the certificate signed by Rollo Goodrich to John 
J. O'Donnell on October 19, 1918, the beneficiary was 
changed from Marie Goodrich, the wife, to Maggie A. 
Goodrich, the mother, for when the general secretary and 
treasurer certified to the transfer, this act related back 
to the date of delivery to the local secretary, and Rollo 
Goodrich was still living at that time. It follows, there- 
fore, that upon the death of Rollo Goodrich on October 
20, 1918, his mother was his beneficiary and all rights 
under the certificate that instant vested in appellant. 

The judgment of the trial court is reversed, with in- 
structions to render judgment for appellant for the 
amount due under the certificate. 

REVERSED. 


Witzur 8S. Bourne, RECEIVER, APPELLANT, V. Hiram F. 
BAER ET AL., APPELLEES. 


Firep NovEMBER 26, 1921. No. 21634. 


1. Statutes: CoNnstTrucTIon: PENALTIES. A _ liability which is 
created by statute to follow as a consequence of the doing or 
omission of some act required by law, the extent of which lia- 
bility is not measured or limited by the damage caused by the 
act or omission, is in the nature of a penalty, the statute penal 
in its character, and the liability imposed by the statute is a 
penalty. Kleckner v. Turk, 45 Neb. 176. 


2. Limitation of Actions: Acrion To ENrorceE PENaLty. An action 
to enforce a liability imposed by statute, which is a penalty, 
must be brought within one year, as provided by section 7570, 
Rey. St. 1913. 


3. Corporations: LiaBitiry or StTocKHoLDEeRS. A liability imposed 
by statute, which is incurred as a necessary consequence of 
becoming a stockholder in a corporation, partakes of the nature 
of a contract to which the stockholder assents, and such liability 
is contractual in its nature, and not a penalty. 


/ 
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4. Limitation of Actions: StratTurory Lrasiwitms. An action to 
enforce a liability created by statute, which is not penal, may be 
brought within four years from the time the cause of action 
accrues. Rey. St, 1913, 7568. 


APPEAL from the district court for Gage county: 
LHANDER M. PEMBERTON, JuDGE. Affirmed in part, and | 
reversed in part. 


Hazlett, Jack & Laughlin, for appellant. 


Kretsinger & Kretsinger and Sackett & Brewster, 
contra. 


Heard before Morrissey, C. J., Rosg, ALDRICH and 
FLANSBURG, JJ., Graves and WetcH, District Judges. 


WELCH, District Judge. 

Appellant, in September, 1919, commenced this action 
against all of the owners of stock in the Cortland 
Creamery Company, a corporation organized under the 
laws of the state of Nebraska, to recover from said 
stockholders their liability as such stockholders imposed 
by section 577, Rev. St. 1918, for failure of the corpora- 
tion to publish notice annually of all its indebtedness. 

The petition alleged that said corporation was organ- 
ized in January, 1912, and from that date to March 4, 
1915, transacted business as a corporation; that on the 
latter date it became insolvent and ceased doing busi- 
ness; that on March 18, 1916, said corporation was, by 
order of court, dissolved, the plaintiff herein appointed 
receiver to take charge of the assets of said corporation, 
sell the same, and distribute the funds of the corporation 
under the order of the court; that thereupon plaintiff 
qualified as such receiver and ever since has been so 
acting. 

The petition also sets forth the names of all persons 
who ever owned stock in said corporation, with the re- 
spective amount of stock owned by each,. and makes all 
stockholders then living, and the legal representatives of 
such as were deceased, defendants. 
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The petition also alleged that there were unpaid sub- 
scriptions for stock of the corporation by the defendant 
C. F. Luthey, in the sum of $100, by the defendant 
Rudolph A. Boesinger, $100, and by the defendant 
Sylvester Bonebright, $50. 

The petition also alleges facts showing that on Janu- 
ary 31, 1917, the court allowed all claims against said 
corporation, and entered judgment decreeing the several 
sums due from it to its several creditors, amounting in 
the aggregate to the sum of $4,397.25, which amount 
was all the obligations of the corporation, and that by 
September 17, 1917, all of the assets of said corporation 
had been sold under orders of. the court; that the debts 
against said corporation, so allowed and decreed by the 
court, exhausted all of the proceeds of the sale of the 
assets of said corporation, and would leave a large 
amount of said indebtedness, to wit, more than $3,500, 
unpaid. 

The petition further alleged that said corporation 
never at any time during its existence gave notice by 
publication of its existing indebtedness, and alleged all 
other facts necessary to state a cause of action based 
upon said section 577, Rev. St. 1913; provided, however, 
the facts above set forth, as alleged therein, do not show 
that the action is barred by the statute of limitations. 

The defendant Klaas Slote answered, alleging, among 
other things, that plaintiff’s cause of action did not 
accrue within one year next before filing said petition, 
and that said petition did not state facts sufficient to 
constitute a cause of action. All other defendants, ex- 
cept Henry Poppe, Sr., who was served with summons, 
and James A. Shell, summons for whom was returned 
“not found,” demurred to the petition by general de- 
murrers, and for defect of parties defendant. 

The court found for the defendant Slote and dismissed 
the action as to him. The court sustained the demurrers 
by the other defendants, and plaintiff elected to stand 
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upon his petition. Thereupon the court dismissed the 
action as to all defendants thereto. 

By this petition two causes of action were sought to be 
stated: First. To recover ftom all the stockholders of 
said corporation their liability to the amount of capital 
stock owned, as provided by section 577, Rev. St. 1913, 
for failure of the corporation to give annual notice of its 
indebtedness. Second. To recover also from the defend- 
ants C. I*. Luthey, Rudolph A. Boesinger, and Sylvester 
Bonebright their liability for unpaid subscriptions to the 
capital stock of said corporation. 

In support of their demurrers, the appellees herein 
contend that the liability imposed by section 577, Rev. St. 
1913, is a statutory penalty imposed on the stockholders 
of the corporation for failure of the corporation to per- 
form a duty required by that section of the statute, and 
that therefore the action is barred by section 7570, Rev. 
St. 1913, at the expiration of one year from the time the 
indebtedness of said corporation is judicially determined 
and assets thereof exhausted. This court held in Globe 
Publishing Co. v. State Bank, 41 Neb. 175, that the lia- 
bility imposed by the statute upon stockholders of a 
corporation for failure to give annual notice of its in- 
debtedness was a penalty, and overruled Howell v. 
Roberts, 29 Neb. 483, and Coy v. Jones, 30 Neb. 798, hold- 
ing otherwise. The plaintiff contends that by reason of 
the amendment of 1891, being our present section 577, 
Rev. St. 1913, the decision in Globe Publishing Company 
». State Bank, supra, is not applicable, and that by this 
amendment the liability is made contractual in its 
nature. The amendment of 1891 in no manner changed 
the character of the liability imposed therein. The only 
changes made by the amendment are simply a limitation 
of the liability, to the amount of unpaid subscriptions for 
stock, and, in addition thereto, the amount of capital 
stock owned by such individuals, and postponement of 
the liability until the assets of the corporation were 
exhausted. 
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“A liability which is created by statute to follow as a 
consequence of the doing or omission of some act, and 
the extent of which is not measured or limited by the 
damage caused by the act or omission, is in the nature of 
a penalty and the statute penal in its character.” 
Kleckner v. Turk, 45 Neb. 176. 

The petition in the case at bar does not allege any 
facts tending to show that any creditors of the corpora- 
tion were induced to extend credit to it or damaged by 
the failure of the corporation to publish notice of its 
indebtedness. The liability upon which appellant herein 
bases his cause of action comes, therefore, within defi- 
nition of a penalty set forth in Kleckner v. Turk, supra 

A statutory liability incurred as a necessary conse- 
quence of becoming a stockholder in a corporation, and 
not as the consequence of doing or omitting some act 
specified in the statute, partakes of the nature of a con- 
tract to which the stockholder assents, and is not a 
penalty. 

If said section 577 creates a liability contractual in its 
nature, then it creates a liability of stockholders in a 
corporation, extending and adding to their liability 
imposed by sections 4 and 7, art. XIb of the Constitution. 
It was held in State v. German Savings Bank, 50 Neb. 
734, and Van Pelt v. Gardner, 54 Neb. 701, that these 
sections of the Constitution, “not only determines what 
the liability of a stockholder in a corporation, for the 
corporate debts thereof, shall be, but it limits this lia- 
bility, and it is not within the power of the legislature 
to extend it.” If, therefore, the statutory. liability in 
question herein is, as contended by appellant, in the 
nature of a contract liability, then the statute creating 
it would be in conflict with said sections of the Con- 
stitution, and for that reason would be void. This court, 
however, holds in Spear v. Olson, 104 Neb. 139: “Section 
577, Rev. St. 1913, is not in violation of section 4, art. 
XIb of the Constitution, providing for the liability of 
stockholders.” ‘From the opinion in that case, by Letton, 
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J., it appears that this court came to that conclusion be- 
cause that section of the statute imposed upon the stock- 
holders penal obligations for failure to comply with 
regulations affecting corporate duty prescribed by the 
statute. 

Since this amendment of 1891, which appellant claims 
changed the character of the statutory liability in ques- 
tion, it has also been held by this court in Singhaus v. 
Piper, 103 Neb. 493, that “the liability of a stockholder 
in a corporation for failure of the corporation to publish 
notice of indebtedness required by section 577, Rev. St. 
1913, is in the nature of a penalty for neglect of duty.” 
The liability imposed upon stockholders by the statute 
for failure of the corporation to give annual notice of its 
indebtedness is a penalty, and an action therefore is 
therefore barred in one year, under the provisions of 
section 7570, Rev. St. 1913. 

As to the liability of the defendants Luthey, Boesinger, 
and Bonebright on account of their unpaid stock sub- 
scriptions; while the liability therefor imposed by. said 
section 577 of the statute is a penalty, section 4, art. XIb 
of our Constitution, also imposes a liability on stock- 
holders of a corporation for unpaid subscriptions to the 
capital stock thereof. The liability imposed by this sec- 
tion of the Constitution is incurred as a necessary con- 
sequence of becoming a stockholder, and not by reason of 
doing or omitting some act required by statute. It, 
therefore, is contractual in its nature, and is not barred 
in one year, but is controlled by section 7568 of the stat- 
ute, which bars an action for statutory liability in four 
years. This section of the Constitution is self-executing, 
does not require an act of the legislature to put the same 
into force, and is enforceable without special supple- 
mentary statutory enactments. . Farmers Loan & Trust 
Co. v. Funk, 49 Neb. 353. The allegations of the petition 
are sufficient to sustain an action based on this section 
of the Constitution. The court, therefore, erred in sus- 
taining the demurrers as to the defendants C. F. Luthey, 
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Rudolph A. Boesinger, and Sylvester Bonebright. 

Appellees herein argue that their demurrers for defect 
of parties defendant were good, for the reason that the 
defendant James A. Shell was not brought into court and 
is not shown to be a nonresident of the state. He was, 
however, made a defendant in the petition, and summons 
was issued for him and returned that he was not found. 
Section 7648, Rev. St. 1913, provides: “Where the action 
is against two or more defendants, and one or more shall 
have been served, but not all of them, the plaintiff may 
proceed as follows: * * * Second. If the action be 
against defendants, severally liable, he may, without 
prejudice to his rights against those not served, proceed 
against the defendants served in the same manner as if 
they were the only defendants.” The liability imposed 
by section 577, Rev. St. 1913, is by that section made 
joint and several. The action, therefore, could proceed 
as to the defendants served, and this contention of the 
appellees is groundless, and there was no defect of parties 
defendant. 

The sustaining of the demurrers and judgment of the 
lower court is therefore affirmed as to all defendants 
below, except said C. I. Luthey, Sylvester Bonebright, 
and Rudolph A. Boesinger. And the judgment, dismiss- 
ing this action as to said defendants Luthey, Bonebright, 
and Boesinger, is reversed and this cause remanded for 
further proceedings, if desired by appellant, to enforce 
the alleged liability under said provision of the Con- 
stitution of said last-named defendants for unpaid sub- 
scriptions to the capital stock of said corporation. 

JUDGMENT ACCORDINGLY. 


Lo 
far) 
bo 
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JOHN ZAITZ, APPELLANT, V. DRAk#-WILLIAMS-MOUNT 
COMPANY, APPELLEE. 


Firep Decemser 1, 1921. No, 21671. 


Master and Servant: AssauLr: Lianitiry or EMpLoyerR. The employ- 
ment of a foreman in a factory or shop, with authority to direct 
the method of doing the work and with power to engage and 
discharge employees, does not bring within the scope of such 
employment the right or duty to inflict corporal punishment upon 
an employee, and, if following the discharge of an employee, but 
before his departure from the premises, the foreman makes an 
assault upon him, the employer will not be held liable for the 
injury received, in the absence of proof that the foreman was a 
person of violent temper, or dangerous character, and that the 
employer knew, or ought to have known, of his infirmity, unless 
it be shown that the employer either directed or authorized the 
assault. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


J. E. Von Dorn, for appellant. 
Lambert, Shotwell & Shotwell, contra. 


Heard before Morrissey, C. J., Rose, ALpricH and 
FrLansBurG, JJ.. BRown and Exprep, District Judges. 


Morrissey, C. J. 

Plaintiff brought this action for damages alleged to 
have been received while an employee of defendant Drake- 
Williams-Mount Company, a corporation. He also 
joined as a defendant one Otto Starr. The defendant 
Drake-Williams-Mount Company was engaged in the 
business of manufacturing tanks and boilers. Defendant 
Starr was the foreman at the plant at which plaintiff was 
employed. In the performance of his labors plaintiff 
took a position in one of the tanks under construction 
which, according to the view of the foreman, was dis- 
advantageous. The foreman directed plaintiff to take a 
different position, which the foreman indicated. Plain- 
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tiff appears to have resented the suggestion, or direction, 
of the foreman, and the foreman discharged plaintiff, 
directing him to report at the office for the money that 
was due him. Plaintiff thereupon stepped aside from the 
work, and he claims that, while in the act of putting on 
his coat preparatory to reporting to the company’s office, 
he was struck by the foreman and severely injured. It 
is clear that plaintiff was struck by the foreman, but it is 
claimed on behalf of defendants that the assault was not 
made in connection with the work or with a view of dis- 
ciplining plaintiff, but that plaintiff had been angered 
because of his discharge and called the foreman a vile 
name, thus provoking the assault. At the close of plain- 
tiff’s evidence the court instructed the jury to return a 
verdict in favor of defendant Drake-Williams-Mount 
Company, but permitted the case to proceed as against 
defendant Starr. As between plaintiff and defendant 
Starr the jury disagreed, and this appeal involves only 
the ruling of the court on the motion fo direct a verdict 
for defendant Drake-Williams-Mount Company. 

For the purpose of this review, we give full credence to 
the testimony offered by plaintiff. Having done so, does 
it establish a liability against the employer? Plaintiff 
contends that the employer is liable for the acts of the 
foreman, who was in charge of the plant with power to 
hire and discharge employees. The employer denies that 
any direction or order to discipline employees had been 
given, and insists that, if the foreman attempted to do 
so, he was acting outside the scope of his authority ,and 
without the sanction or approval of his employer. Plain- 
tiff also undertook to prove that the foreman was a man 
of quarrelsome disposition, and that this fact was known 
to the employer. The evidence offered, however, is en- 
tirely insufficient to prove the foreman either quarrel- 
some or vicious. Indeed, the testimony of plainitff’s 
witnesses on this point affirmatively shows otherwise. 

Was the act of the foreman in making the assault 
within the scope of his employment or so connected with 
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his duty as to make his employer responsible for his acts? 
It is well settled that, when the act complained of is 
within the scope of the agent’s employment, the master 
may be liable if the servant performed the act with a 
view to the service for which he was employed, and in 
such cases whether the servant did the act with a view 
to his master’s service or to serve his own private ends 
is generally a question of fact for the jury. 

The foreman had authority to direct the actions of the 
employees in and about the performance of their work 
and to discharge them either with or without explanation. 
As the representative of the employer, he had, of course, 
the right to maintain order and preserve discipline, but 
this did not carry with it the right to inflict corporal 
punishment. It is true that employees, such as railway 
guards and street car conductors, as a necessary part of 
their employment, are called upon to use force under 
special circumstances in preserving the peace and good 
order and in removing from the premises, or cars, of the 
employer undesirable and dangerous characters, and, in 
certain instances, the employer may be liable for the mis- 
conduct of the employee. But no such duty devolved 
upon the foreman in this instance. Indeed, the facts pre- 
sented bring the case clearly within the rule announced 
by this court in Allertz v. Hankins, 102 Neb. 202. No 
doubt the trial court had that holding in view when he 
made the order from which this appeal is prosecuted. 
The record is free from error, and the judgment is 

AFFIRMED. 


ALFRED C. WALTON, APPELLANT, V. Ropert W. Porter, 
APPELLEE. 


Firep DEcEMBER 1, 1921. No. 21740. 


1. Appeal: Review. Equity cases on appeal are required, under 
the law, to be tried here de novo, without reference to the find- 
ings of the trial court. But when in a case of that character 
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the testimony is so conflicting on material facts that both 
versions cannot be accepted as true, we will consider the fact 
that the trial court had an opportunity to observe the witnesses 
and their demeanor, and when witnesses, who are apparently of 
equal credibility, disagree with respect to material facts, the 
circumstances in the case which tend to verify one version rather 
than the other will also be carefully considered. Shafer v. 
Beatrice State Bank, 99 Neb. 317. 


2. Evidence examined and in part set out and discussed in the 
opinion, held that the trial court did not err in dismissing plain- 
tiff’s petition. 


AppeaL from the district court for Knox county: 
WILLIAM. V. ALLEN, JUDGE. Affirmed. 


Jacob Fawcett, J. F. Green and W. A. Meserve, for 
appellant. 


D. O. Dwyer, contra. 


Heard before Lutron, Dean and AtpricH, JJ., 
CLEMENTS (5. P.) and DitwortuH, District Judges. 


DEAN, J. 

This action was brought for an accounting. Whether 
plaintiff and defendant were engaged in a joint enterprise 
arising out of an oral contract, for the purchase of a 
200-acre tract of farm land for $19,000, in which the 
parties were obligated to share the burdens incident to 
the purchase, and privileged to participate in the profits 
arising from a resale of the land, is the main question in 
the case. Plaintitf contends that it was a joint enter- 
prise, and defendant contends that he was the sole pur- 
chaser, and that plaintiff, a land agent in the vicinity, 
has no interest whatever in the transaction. The court 
found against the plaintiff on all points and dismissed 
the action at his costs. Plaintiff appealed. 

It seems that plaintiff and defendant were friends and 
neighbors. Defendant testified that in a conversation 
with plaintiff he told him that, under the terms of pur- 
chase of the farm on which he was living as a tenant 
under a three-year lease, it would be necessary for him 
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to raise $2,000 in cash to make the first payment. He 
said that plaintiff thereupon volunteered to go with him 
to a local bank and join him in a note for that amount. 
The note was duly executed and a cashier’s check for 
$2,000 payable to the order of defendant was obtained 
and delivered to defendant and was used by him in mak- 
ing the initial payment. Plaintiff’s version of the trans- 
action is that when the $2,000 was obtained he told the 
bank cashier that he wanted to borrow $2,000; that he 
and defendant had bought the 200-acre tract in question; 
that the cashier wrote the note, and that he signed it 
first and that defendant signed it, and that when the 
note was signed he told the cashier to give defendant a 
draft for $2,000 to pay on the land, and that the cashier 
did so. On this point the cashier testified that the 
parties came to the bank together, and that plaintiff 
seemed to be the spokesman, and that one of the parties, 
he was not sure which, said that they wanted a cashier’s 
check payable to the order of defendant. ‘The cashier 
further testified that the $2,000 note was paid in about 
two months thereafter by defendant’s check in the sum 
of $2,018.05, which included the interest. 

W. H. Crandall, a bank president at Winnetoon, was 
the agent of Mrs. Book from whom the land was pur- 
chased, and it was at his place of business that the con- 
tract of purchase by defendant from Mrs. Book and the 
contract of sale to Smolek, who purchased the land from 
defendant, were both made. With respect to both trans- 
actions Crandall testified that he never saw or heard of 
plaintiff while either transaction was pending, and that 
he did not discover that plaintiff was claiming any in- 
terest in the land or in the proceeds arising from the 
sale until several months after the transactions were 
closed. In answer to interrogatories by the court, Mr. 
Crandall testified that plaintiff was not present when 
defendant made arrangements with him for the purchase 
of the land, nor was he present when the sale was made 
to Smolek. 
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Vincent Frank, as agent for defendant, sold the land 
to Mr. Smolek. He testified that defendant paid him 
his commission of $800 on the day of the sale, and that 
afterwards he had a talk with plaintiff and that plaintiff 
said he ought to have half of the commission, or that he 
ought to get something out of the sale. To this Frank 
replied that he got another man to help him to sell the 
place. Defendant’s evidence is to the same effect. He 
testified that after the sale was made plaintiff asked him 
if Frank had sold the place, and that he asked him if he 
would not go with him to see Frank to find out if he 
could get half of the commission for him. He said that 
was the only complaint he made and the only talk that 
the defendant had with him in regard to the sale. He 
further testified that he refused to go to Mr. Frank be- 
cause he had agreed to give Frank $800 if he sold the 
land, and that he paid him what he agreed to pay him, 
and that he would not ask him to divide it with any 
other person. It sufficiently appears that defendant exe- 
cuted a $10,000 note and mortgage that were given in 
part payment for the land, and that he paid $9,000 in 
cash, and that plaintiff was not a party to any of the 
transactions. Defendant testified that plaintiff told him 
on one or more occasions that he based his claim to a 
share in the profits on the ground that he had taken a 
number of buyers out to look at the place. 

Plaintiff contends that certain materials used in mak- 
ing repairs on the premises, in preparing it for sale, were 
charged to plaintiff and defendant by the dealer from 
whom they were bought. Defendant denied all of plain- 
tiff’s evidence on this point. A bill for goods charged to 
defendant, which included paints and oils, apparently 
for the material so purchased, and his check in payment 
therefor appear in the record. Counsel for plaintiff 
frankly concede that the material evidence of their client 
was contradicted by defendant. The record bears out 
this statement. While we have not discussed all of the 
conflicting evidence that is before us, we have tried the 
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case de novo and conclude that the weight of the evidence 
is on the side of defendant. He testified that plaintiff, 
in his capacity of real estate agent, solicited his patron- 
age as selling agent for the property, and, as noted herein, 
he promised to give him $1,000 if he sold the farm. 

We are required under the law to try equity cases on 
appeal de novo, without reference to the findings of the 
trial court. Greusel v. Payne, ante, p. 84. But when in 
a case of that character the testimony is so conflicting on 
material facts that both versions cannot be accepted as 
true, we will consider the fact that the trial court had an 
opportunity to observe the witnesses and their demeanor, 
an opportunity that is denied a court of review. It may 
be added that when witnesses, who are apparently of 
equal credibility, disagree with respect to facts that are 
material, the circumstances in the case which tend to 
verify one version rather than the other will also be care- 
fully considered. Shafer v. Beatrice State Bank, 99 Neb. 
317. 

The judgment of the district court is in all things 

AFFIRMED. 


ECKMAN CHEMICAL COMPANY, APPELLEE, V. CHicaco & 
NorTHWESTERN RAILWAY COMPANY, APPELLANT. 


Firep DECEMBER 1, 1921. No. 21737. 


1. Carriers: DamacE To Goops SHIPPED: PRESUMPTION. Where a 
party delivers goods to a common carrier for shipment in good 
condition and the goods arrive at destination in a damaged con- 
dition, a prima facie case is made against the carrier by reason 
of a presumption that the damage resulted from some cause other 
than one which would exempt the carrier from liability. 


A party relying upon such a presump- 
tion has a right to rest secure, until prima facie evidence has 
been adduced by the opposite party; but the presumption should 
never be placed in the scales to be weighed as evidence. 


3. Prima facie evidence means sufficient evidence upon which a 
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party will be entitled to recover if his opponent produces no 
further testimony. 


4. Evidence: Jupiciat Notice. Spontaneous combustion means the 
ignition of a body by the internal development of heat without 
the action of an external agent, and the court will not take 
judicial notice that charcoal is predisposed to generate internal 
heat, sufficient to start fire. 


5. Trial: Instructions. There is no evidence in this case tending 
to support the theory of spontaneous combustion, and the instruc- 
tion complained of was rightly given and those requested properly 
refused. 


6. Attorney’s Fees. The attorney fee allowed is in the nature of 
reimbursement of costs, and the law authorizing it is not uncon- 
stitutional as providing a penalty. ‘ 


APPEAL from the district court for Douglas county: 
CHARLES Lesiin, JUDGE. Affirmed. 


Wymer Dressler, Robert D. Neely and Paul S. Top- 
ping, for appellant. 


A. H. Murdock, contra. 


Heard before Morrissey, C. J., ALDRICH, FLANSBURG 
and Ross, JJ., Burron and Cosy; District Judges. 


Burton, District Judge. 

May 27, 1919, the appellee shipped over the railroad, 
then being operated by appellant, a car-load of charcoal. 
Said shipment began in Chicago, Illinois, and ended in 
Omaha, Nebraska. The charcoal was delivered to the 
appellant in Chicago, Illinois, in good condition, and 
when it arrived in Omaha, Nebraska, it was on fire. A 
portion of the charcoal was salvaged; but a large part of 
it was ruined, and appellee seeks to recover its damages 
for the loss. 

The case was tried to a jury, and a verdict was re- 
turned for appellee in the sum of $201.38. A motion for 
a new trial was overruled and judgment was rendered 
for $201.38. The court also allowed an attorney fee for 
appellee in the sum of $100 and ordered the same taxed 
as costs against appellant. 
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“A common carrier of goods insures their safe delivery 
to the consignee against loss or injury from whatever 
cause arising, except only the act of God, the public 
enemy, or some other cause which would exempt it from 
liability at common law, and where loss or injury to 
freight while in a carrier’s possession is shown, a prima 
facie case is established, and it then devolves upon the 
carrier to bring itself within one of the exceptions 
allowed by the common law.” Nelson & Co. v. Chicago & 
N. W. R. Co., 102 Neb. 439. See, also, Duncan v. Great 
N. R. Co., 17 N. Dak. 610. 

It seems to be established by the evidence that the 
charcoal was delivered to the carrier in Chicago in good 
condition. The bill of lading recites that the charcoal 
was delivered in good condition, except as noted, and no 
notations appear. When the charcoal arrived in Omaha, 
it was on fire. This is sufficient to raise a presumption 
that the damage resulted from some cause other than one 
which would exempt the company from liability. This 
presumption, however, is not evidence and expires when 
sufficient evidence is introduced of facts, out of which 
the damage grew, to support a finding that the damage 
was from a cause for which the company would not be . 
liable. 

Appellant contends sufficient evidence was introduced 
to overthrow this presumption. If this be true, the trial 
court erred in the instruction complained of and in refus- 
ing the two offered on this subject by appellant. In fact, 
this presumption is the basis of nearly all alleged errors. 
Appellant, to sustain his position, cites Nebraska cases 
and many other authorities. We will examine only a 
few of the decisions, for when the principle upon which 
these decisions rest is rightly understood appellant’s: con- 
tentions are fully met. 

First let us examine Nye-Schneider-Fowler Co. ». 
Chicago & N. W. R. Co., 105 Neb. 151. This was a ship- 
ment of live stock. There was evidence in the above case 
of the disposition of hogs to pile up to get fresh air, and 
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of the presence of cholera, and that some of the hogs 
died from congestion of the lungs, and other evidence 
tending to rebut the presumption, and the court said: 
“Such presumption, however, is not evidence and is de- 
stroyed when actual evidence is introduced of the facts 
out of which the damage occurred. When evidence of 
such facts appears and is sufficient to sustain a finding, 
the presumption expires.” 

Appellant also cites Wente v. Chicago, B. & Q. R. Co., 
79 Neb. 175. In this case a stallion was shipped and 
there was a caretaker. It is disclosed in this case that 
the horse was shipped in a box car suitable for the pur- 
pose. The horse was provided bedding, hay, grain, and 
water. There is no dispute that a horse might be con- 
fined in a car during a journey of from a week to ten 
days without danger from confinement. There was no 
request that the horse be unloaded en route. Under such 
circumstances the court held that the presumption under 
consideration has no weight as against such facts. 

“A presumption of law is a rule of law announcing a 
definite probative weight attached by jurisprudence to a 
proposition of logic. It is an assumption made by the 
law that a strong inference of fact is prima facie correct, 
and will therefore sustain the burden of evidence, until 
conflicting facts on the point are shown. Where such 
evidence is introduced, the presumption at law is functus 
officio and drops out of sight.” 22 C. J. 124, see. 61. 

“The presumption, when the opposite party has pro- 
duced prima facie evidence, has spent its force and served 
its purpose, and the party then, in whose favor the pre- 
sumption operated, must meet his opponent’s prima facie 
evidence with evidence, and not presumptions. A _ pre- 
sumption is not evidence of a fact, but purely a con- 
clusion.” Peters v. Lohr, 24 8. Dak. 605. See 1 Eliott, 
Law of Evidence, secs. 91-93; Wigmore, Evidence, secs. 
- 2490, 2491. 

“There is a presumption of ownership from the pos- 
session of property; but this obtains only in cases where 
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there is no actual evidence cf ownership. A presumption 
means a rule of law that courts and judges shall draw a 
particular inference from a particular fact, or from par- 
ticular evidence, unless and until the truth of such infer- 
ence be disproved. * * * When evidence of actual 
ownership is introduced, the fact of possession loses its 
presumptive character.” Furst Nat. Bank v. Adams, 82 
Neb. 801. 

Prima facie evidence means sufficient evidence upon 
which a party would be entitled to recover, providing his 
opponent produced no further testimony. 4 Wigmore, 
Evidence, sec. 2494. 

From the foregoing authorities, we adduce the test or 
principle to be that, where the party having the burden 
in the first instance proves facts and circumstances that 
raise a presumption of law, rebutable in its nature, in 
his favor, he has made a prima facie case and is entitled 
to recover, unless the other party offers prima facie evi- 
dence to the contrary as to the facts out of which the 
presumption grows. When he has done this, the pre- 
sumption expires. | 

In the case at bar appellee proved the charcoal was de- 
livered to the carrier in Chicago in good condition and 
arrived in Omaha in bad condition. Hence, the appellee 
had a right to rest on the legal presumption thus raised, 
as he had made a prima facie case. Now, appellant 
could meet this condition by showing the charcoal was 
not received in good condition, or that it did not arrive 
in bad condition; or appellant might prove, as he alleged 
in his answer, that the fire “was caused solely by spon- 
taneous combustion or other natural causes inherent in 
the goods.” However, appellant offered no evidence of 
spontaneous combustion. No evidence was offered to the 
effect that charcoal is liable or predisposed to spontane- 
pus combustion. We cannot presume that charcoal is 
predisposed to spontaneous combustion. Indeed, the * 
writer believes that, since charcoal is produced by driving 
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out the gases, and moisture content, by means of heat, the 
ecntrary is the fact. 

Appellant complains of instruction No. 6, given on the 
court’s own motion. Appellant says that this instruction 
entirely eliminated from the consideration of the jury 
certain fundamental defenses offered by well-established 
rules of law, and authorized a finding in favor of the 
plaintiff, regardless of any showing on behalf of the de- 
fendant that the fire was due to spontaneous combustion, 
‘or, in other words, to the inherent nature of the goods. 
The court was right in giving this instruction, for the 
reason that there was no evidence in support of appel- 
lant’s contention as to spontaneous combustion. The 
court was also right in refusing the instructions offered 
by appellant as to spontaneous combustion for the same 
reason. 

Appellant seems to think that his evidence, tik the 
shipment was made under seal and arrived with the seal 
intact, that the car was a new car and in first-class order, 
and did not leak and had an iron roof, and that the char- 
coal burned a hole through the car, and that the charcoa! 
was on fire near the centre of the car and two feet above 
the floor, established the fact that the charcoal must have 
burned by spontaneous combustion. But not so. Such 
proof simply showed that the common carrier, an insurer 
of the goods it shipped, was making an honest effort to do 
its duty. But such proof does not meet the presumption 
at all. There must be sufficient evidence introduced of 
the facts, out of which the damage grew, to support a 
finding that the damage was from a cause for which the 
appellant would not be liable. 

Appellant’s contentions all revolve around this pre- 
sumption upon which appellee relies. We are satisfied 
his position is untenable. He cites many cases, but we 
are unable to find any not in accord with the foregoing, 
and conclude the record is without substantial error. 

Appellant also contends that the court erred in allow- 
ing appellee an attorney fee. He claims this allowance is 
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in the nature of a penalty. In this he is wrong. We 
have held that it is a matter of costs, and that the statute 
authorizing it is constitutional. Marsh & Marsh v. Chi- 
cago & N. W. R. Co., 103 Neb. 654; Nye-Schneider-Fowler 
Co. v. Chicago & N. W. R. Co., 105 Neb. 151. 

In view of the very liberal allowance for attorney fee 
in the trial court, no attorney fee is taxed in this court. 

We are satisfied the judgment of the trial court is 
right, and it is 

AFFIRMED. 


AL KOYEN, APPELLEE, ¥. CITIZENS NATIONAL BANK, 
APPELLANT. 


Fitep DECEMBER 1, 1921. No. 21783. 


Damages. Where property, a part of the realty to which it is at- 
tached, is destroyed without damage to the realty itself, and 
where the nature of the thing destroyed is such that it is capable 
of being replaced at once, and the cost of doing so is capable of 
reasonable ascertainment, the measure of damages for its negli- 
gent destruction is the reasonable cost of replacing the property 
in like kind and quality. 


AppEAL from the district court for Madison county: 
Anson A. WELCH, JupGE. Affirmed. 


Barnhart & Stewart, for appellant. 
Kelsey & Rice, contra. 


Heard before Morrissey, C. J.. ALDRICH, FLANSBURG 
and Ross, JJ., BurTon and Corsy, District Judges. 


Button, District Judge. ; 
Appellant held a chattel mortgage upon the property 
of one Craig, lessee of a building owned by appellee in 
the city of Norfolk, Nebraska. Craig’s property, consist- 
ing of a stock of automobiles and automobile equipment 
and accessories, was located in the first floor rooms of 
appellee’s building. Appellant took possession of this 
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property under its mortgage and also took and held pos- 
session of the ground floor of appellee’s building without 
the knowledge or consent of appellee. During some very 
cold weather appellant permitted the fires to go out in 
said building, and the water in a boiler, used to heat the 
building, was frozen and the boiler ruined. Appellee 
sued appellant for the damages, and alleged appellant 
was negligent in permitting the fires to go out without 
first draining the boiler. Issue was joined and trial had, 
resulting in a verdict for appellee for $1,125. Motion 
for a new trial was overruled and judgment rendered for 
appellee. Appellant contends for a reversal on the ques- 
tion of damages. 

The only matter seriously argued is with reference to 
the measure of damages. Complaint is made of the evi- 
dence and instruction No. 4 given by the court on its own 
motion. The first paragraph of instruction No. 4 is as 
follows: 

“Tf you find by a preponderance of the evidence that 
said boiler was injured by reason of the negligence of 
defendant’s agents while in the possession of defendant 
and also find by a preponderance of the evidence that 
said boiler was injured beyond repair, that is, that it 
could not be repaired and made as good as it was before 
it was injured by replacing injured parts thereof with 
new parts of like character, then you will find for the 
plaintiff and find the amount of his damages to be such 
sum as you find from a preponderance of the evidence 
would be the reasonable cost of replacing said boiler 
with one of like kind and quality in such building to take 
the place of the one injured by such negligence.” 

Property such as fences, parts of buildings, and ma- 
chinery, and furnaces, is capable of being replaced, and 
the proper measure of damages for the destruction 
thereof is the cost of restoring or replacing such property. 
§ R. C. L. 484, sec. 46. If the property destroyed has no 
value separate and apart from the realty, the measure of 
damages for property destroyed is the difference between 
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the value of the real estate before the injury and after 
the injury. But as to the destruction of property which 
is a part of the real estate, whose destruction does the 
realty itself no damage and is capable of being repaired 
or replaced, the measure is the cost of repairing or restor- 
ing the same. 

“In an action for damages to growing trees, evidence 
showing the effect the destruction of the trees had on the 
value of the land is admissible when the nature of the 
trees destroyed is such that they have no value, except 
with reference to and as a part of the real estate.” 
Alberts v. Husenetter, TT Neb. 699. 

Here the court held the measure of damages was the 
difference in value of the trees before and after the fire, 
and not the value of the realty with the trees and without 
the trees, but the value of the trees with reference to 
the land as the trees were before the fire and their value 
for practical purposes after the fire. Where trees have 
2 value separate from the land, the measure of damages 
is the difference in their value before and after the fire. 
Hart v. Chicago &€ N. W. R. Co., 83 Neb. 652. Trees 
cannot be replaced except by waiting for the processes 
of nature to grow and develop them. The boiler, like 
the trees in the above case, was part of the realty. But 
if the measure of damages is the difference in the trees’ 
value with reference to the land before and after the fire 
in the one case, and, where they possess a value separate 
from the land, the difference between their value before 
and after injury by fire in the other case, why should not 
the measure of damages of this boiler, which was de- 
stroyed and was capable of being replaced at once, be, as 
this instruction says, “the reasonable cost of replacing 
said boiler with one of like kind and quality?” If it 
were possible to replace trees at once, the measure of 
damages would be the cost of doing so. 

But appellant says the testimony with reference to re- 
placing the boiler and reference to a new boiler, while 
the one destroyed was eight years’ old. But boilers are 
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liable to last 50 years, the witnesses say, and, if this be 
true, the boiler was comparatively new. Besides, the 
evidence shows no second-hand boilers were available. 
And, what is more, it served the purpose as well as a new 
one. 

“Where a bridge owned by a county was so injured by 
the wrongful act of defendant that a portion had to be 
rebuilt, the county is not to be denied recovery of dam- 
ages in substantially the amount expended, because the 
rebuilt structure may be of greater value than the old 
and it is impossible to make a nice estimate of the differ- 
ence in value.” Paxson Co. v. Board of Chosen Free- 
holders, 201 Fed. 656. 

The damages returned by the jury were much less than 
the difference between the value of the building and prop- 
erty before and after the destruction of the boiler. The 
undisputed testimony places this at about $2,000. The 
cost of replacing a new boiler exactly like the one de- 
stroyed was conclusively shown to be $1,250. The jury 
returned a verdict for $1,125. Probably as men they 
took into consideration the difference in value of the new 
and the old boiler. 

We find no error in the record, and the judgment of the 
lower court is 

AFFIRMED. 


Otis W. CRISS, APPELLANT, V, LESLIE BARIGHT ET AL., 
APPELLEES. 


Foep DecemMBER 1, 1921. No. 21793. 


Evidence examined, and found insufficient to sustain a verdict against 
defendants Hixenbaugh, and held that the trial court was right 
in dismissing them from the case. 


AppreaL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. ; 


John O. Yeiser and J. B. Randolph, for appellant. 


278 NEBRASKA REPORTS. [Vor. 107 


Criss v. Baright. 


Carl EB. Herring and J. Rk. Dykes, contra. 


Heard before Morrissey, C. J., Ross, ALDRICH and 
FLANSBURG, JJ., BuTToN and Coxsy, District Judges. 


Button, District Judge. 

On November 1, 1919, Frank Hixenbaugh was driving 
a black Ford automobile on Twenty-fourth street, Omaha, 
Nebraska, and was going south. When a short distance 
from Sprague street he noticed a small boy start to run 
across the street in front of him. Hixenbaugh was slow- 
ing down at the time, as he was about to turn west on 
Sprague street. His car did not strike the boy; but an- 
other automobile, painted red, was passing him just as 
the boy ran in front of his car, and the red car did strike 
and injure the boy. The plaintiff is the father of this 
boy, and claims the boy was injured by the concurrent 
negligence of the two automobile drivers. Plaintiff 
claims the two cars were racing, and as a direct result of 
the concurrent negligence of both drivers the boy was 
injured, and this action is for the damages flowing there- 
from. Leslie Baright drove the red car, and the car was 
owned by Irving Baright; and Walter A. Hixenbaugh 
and W. A. Hixenbaugh & Company owned the black car, 
and the car was used in the company’s business and was 
so engaged on the day of the accident. All were made 
parties defendants in the lower court. There is but one 
allegation of negligence in the petition. The petition 
alleges that the proximate cause of the boy’s injuries was 
the concurrent negligence of the two drivers of the auto- 
mobiles in racing together and while running at a high 
rate of speed. This allegation is put in issue by the 
several answers. After plaintiff rested his case, the court 
dismissed all of the Hixenbaughs from the case, for the 
reason the evidence was insufficient, in the mind of the 
trial court, to show any negligence on the part of the 
driver of the black automobile. Thereupon the action 
proceeded against Leslie Baright, but was later dismissed 
by plaintiff without prejudice to a future action. The 
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case is here on appeal from the judgment dismissing the 
Hixenbaughs and a reversal of the judgment is sought. 

The specific question in this action is: Is there suf- 
ficient competent evidence that defendants were operating 
their cars in competition, or engaged in a contest of 
speed, to require submission of the case to a jury? Plain- 
tiff complains because the court struck out statements of 
certain witnesses that the drivers of the two cars were 
racing. These statements were mere conclusions. But 
suppose we consider them. We must examine the facts 
all the witnesses relate to ascertain whether or not these 
conclusions are justified. The evidence is very unsatis- 
factory and inconsistent. It is surely insufficient to go 
toajury. It not only fails to show any racing or contest 
of speed between the drivers, but rather seems to estab- 
lish the contrary. There is no proof Frank Hixenbaugh 
ever knew the red car was trying to pass him, until a few 
feet before the accident, when he looked out of the side 
of his car and saw the red one pass him. At the same 
time he saw the boy running across the street and already 
he was slowing down preparatory to turning into Sprague 
street. The boy ran into the red car and Hixenbaugh 
saw the accident. He says the boy looked neither to the 
right nor the left. This agrees with the boy’s statement 
that he did not see either automobile approaching before 
he was struck. Hence, the boy was not confused by the 
presence of the two automobiles. 

Witness Condon says the cars were less than 100 feet 
away when the boy started across the street. He thinks 
the red car was going 30 miles and the black one 25 miles 
an hour. He says the black car was on the right side of 
the street where it belonged and the red one passed on the 
left of the black one. Witness Farrell says the red car 
passd the black one before the collision. This is un- 
doubtedly correct, for the black ear was slowing down to 
turn into Sprague street. Witness Bussaman says the 
red car was a half block behind the black one at the rail- 
road crossing, a short distance from where the accident 
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occurred. Witness Barentsen was riding in the red car, 
and says the.red car was turned out, not to pass the black 
car, but to avoid hitting the boy, whom he and the driver 
saw running across the street. 

There is no evidence of any race between the two cars. 
If the black car was moving faster than the laws permit, 
or faster than was consistent with the traffic then on the 
street, such negligence of itself does not create a liability. 
The black car did not collide with the boy. There is no 
evidence that the negligence, if any, of Frank Hixen- 
baugh contributed in the slightest degree to the collision 
of the boy with the red car. Indeed, it would seem that 
the accident would have occurred just the same if the 
black car had not been taken from the garage at all that 
day. 

The judgment of the trial court is right, and is 

AFFIRMED. 


A. E. HocKMAN, APPELLER, Y. ELLiotT & MyYprs, APPEL- 
; LANT. 


Firer DeEcEMBER 1, 1921. No. 21702. 


1. Bailment. Under the facts in this case, the property received by 
the defendant from the estate represented by plaintiff as trustee 
in bankruptcy, for the purpose of cooling and drying the grain 
and putting it in condition for market, was a bailment of the 
property, and not a sale. 


2. Bankruptcy: Ser-Orr. A creditor is not entitled to set off 
against the trustee in bankruptcy, representing the bankrupt’s 
estate, a sum retained by such creditor representing the value of 
grain received by the creditor from the debtor, as a bailment, 
with knowledge of the debtor’s insolvency, and within four 
months of the filing of the petition in bankruptcy. 


Conversion. A bailment of grain received by the 
creditor, under the circumstances disclosed in this case, cannot 
be considered as a portion of the mutual credits and debts which 
a creditor is entitled to set off against the debtor. And the act 
of the creditor in retaining the grain, under such circumstances, 
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constitutes a conversion of the grain, and the trustee in bank- 
ruptcy is entitled to recover its value for the benefit of all of 
the creditors of the bankrupt estate. 


4, Case Distinguished. The case of Tootle-Weakley Millinery Co. v. 
Billingsley, 74 Neb. 531, is distinguished. 


APPEAL from the district court for Nuckolls county: 
RateH D. Brown, Jupcr. Affirmed on condition. 


EF’. H. Stubbs, for appellant. 
Rk. M. Tibbets and P. H. Boslaugh, contra. 


Heard before Letton, Dpan and Day, JJ., Corcoran 
and Goss, District Judges. 


Corcoran, District Judge. 

In the month of August, 1917, the Superior Corn Prod- 
ucts Company and Elliott & Myers were each quite ex- 
tensively engaged in the grain business at Superior, Ne- 
braska. Each of these firms bought and shipped grain 
in large quantities, at times dealing with each other, and 
in that way generally had a running account with each 
other. At the times involved herein the Corn Products 
Company had no elevator of its own, but had started 
the erection of a building for that purpose. Its busi- 
“ ness appears to have been largely buying grain and such 
products upon track and shipping to other markets, being 
probably considered in the trade as wholesale dealers. 
In the early part of the month of August this firm had 
contracts open for the purchase of corn and oats in the 
neighborhood of 300,000 bushels. About the 9th of 
August there occurred a great break in the market; corn 
falling in price about 70 cents a bushel and oats about 
10 cents. This terrible drop in market prices brought 
about the financial ruin of the Corn Products Company, 
and on August 18 it filed its petition in bankruptcy, and 
was later adjudged a bankrupt. The plaintiff in this 
suit is the trustee in bankruptcy appointed by the bank- 
ruptcy court. On July 27 this company received a car- 
load of oats shipped from Aurora, which, when it reached 
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Superior, was found to be heating and in bad condition 
fcr the market. An arrangement was made with the de- 
fendant firm, under the terms of which this car-load was 
turned over to the defendant to be run through its ele- 
vator, which was well equipped for the purpose, to be 
cooled and dried and put in condition for the market. 
On August 10 another car-load was received by the com- 
pany from the same place and in the same condition, and 
was delivered to the defendant firm under the same 
arrangement and for the same purpose. While these two 
car-loads of oats were in the possession of the defendant 
firm, and on August 11, the Corn Products Company 
found itself to be hopelessly insolvent, and stopped the 
payment of drafts drawn upon it for grain shipped to it 
by its customers. Knowledge of this condition was at 
once sent by wire to its several customers, and on the 
14th a general letter was sent by the company to all of 
its customers and those interested in its business, dis- 
closing in detail the insolvent condition of the company 
caused by the great and sudden change in market con- 
ditions. A copy of this letter was received by the de- 
fendant firm about this time. On August 15 the defend- 
ant firm sent the Corn Products Company an account 
sales for the two car-loads of oats, indicating that it had 
purchased the two car-loads at the prevailing price and 
credited the Corn Products Company with the amount 
upon its open account with that company. The trustee 
claims that this was not a sale of the grain to the de- 
fendant firm, but that the defendant received the grain as 
bailee for the purpose of putting it in condition, and 
brings this suit for conversion of the two cars of grain, 
claiming them as an asset of the bankrupt estate. The 
petition also sought to recover for three other small 
items, which will be noticed later. This action was tried 
in the district court for Nuckolls county to a jury, but at 
the conclusion of the trial the court directed the jury to 
return a verdict for the plaintiff trustee for the sum of 
$2,574.46, which was done, and, after the overruling of 
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the defendant’s motion for a new trial, judgment was 
entered upon the verdict. The defendant brings the 
cause to this court upon appeal. 

The question presented for decision is whether the 
answer of the defendant and the evidence taken at the 
trial were sufficient to require the submission of the con- 
troversy to a jury. A careful examination of the record 
reveals little, if any, dispute in the evidence. Upon the 
main facts there is no controversy, the difference being 
only upon minor details, and not of a controlling nature. 
The defendant firm filed a claim with the referee in bank- 
ruptcy against the bankrupt estate, covering the months 
of July and August, the two principal items being for 
losses upon contracts for grain sold to the bankrupt, 
which it was unable to receive and pay for, amounting to 
$3,262.50, and a number of small items, in all amounting 
to $3,493.89. Against this amount the defendant credited 
the bankrupt with a number of small items, the two cars 
of oats in dispute at $2,018.51, and the items above re- 
ferred to, leaving a balance of $832.49, which it asked to 
have allowed against the bankrupt estate. The referee 
allowed this amount upon condition that the oats in dis- 
pute and the items of preference be restored to the bank- 
rupt estate. Upon a hearing in the United States dis- 
trict court this order was reversed, and the referee 
directed to allow the claim, but granting permission to 
the trustee to bring suit for the items here in dispute, if 
he was so advised by his counsel. This the trustee has 
done, bringing this suit for the conversion of the oats and 
to recover the other three items as unlawful preferences. 

Counsel have favored us with very exhaustive and 
elaborate briefs. Many questions are argued which have 
little bearing upon the real issue. It is claimed by 
appellant that the adjudication before the referee and the 
bankruptcy court has foreclosed the matter and that the 
controversy cannot further be inquired into. Many cases 
are cited in support of this theory; the leading case being 
Clendening v. Red River Valley Nat. Bank, 12 N. Dak. 
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51. The principal question determined in that case was 
the question of what was adjudicated by the referee; it 
being claimed that certain matters necessarily involved 
in the litigation were not in fact adjudicated. The North 
Dakota court held that all such matters as were neces- 
sarily involved were in fact adjudicated. These matters 
can have no bearing here, where in the very order made 
by Judge Munger directing the referee to allow the claim, 
and almost in the same breath, figuratively speaking, was 
the permission to the trustee to prosecute this very suit. 
Under this state of the record the question of res judicata 
cannot be relied upon here. 

The determination of the question of whether the de- 
fendant firm had a right to credit the bankrupt upon its 
running account with the value of the two car-loads of 
oats, which it has taken into its possession under the 
circumstances before detailed, must control and deter- 
mine the decision in this case. If the defendant had such 
right, then the judgment of the lower court is wrong and 
must be reversed. If the defendant had no right to thus 
secure a preference in its favor, then the judgment is 
correct and must be affirmed. The question is purely one 
of law, and there was no question of fact for the jury to 
consider. 

The different bankruptcy acts are, of course, acts of the 
congress of the United States. The construction placed 
upon these several acts by the courts of the United States 
must control the rights of litigants in the courts of the 
several states. If it is a case of mutual credits and debts 
it is settled by the statute, which provides that one shall 
be set off against the other and the balance only will be 
allowed and paid. Inbby v. Hopkins, 104 U. 8. 308. In 
the case of Western Tie & Lumber Co. v. Brown, 196 
U. 8. 502, a leading case upon the subject, it was held 
(25 Sup. Ct. Rep. 339), Mr. Justice White writing the 
opinion: “A corporate creditor is not entitled to set off, 
in proving its claim against the bankrupt debtor’s estate, 
a sum retained by it with knowledge of the debtor’s in- 
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solvency, and within four months of the filing of the 
petition in bankruptcy.” This is the rule almost uni- 
versally adhered to by the supreme court of the United 
States, among the leading cases being: New York 
County Nat. Bank v. Massey, 192 U. 8. 1388; Hanover 
Nat. Bank v. Suddath, 215 U. 8. 122; Cook County Nat. 
Bank v. United States, 107 U. 8. 445; Sawyer v. Hoag, 
17 Wall. (U. 8S.) 610, 622. To these ‘might be added a 
long line of cases to the same effect in the lower federal 
courts. In this connection reference is made to the 
opinion of Judge Munger when this controversy was be- 
fore the United States district court, and it is of more 
than ordinary interest in this discussion: 

“The claim of the trustee in this case is * * * of 
a conversion of property delivered by the bankrupt to the 
creditor as a bailment; that is, of oats delivered to be 
returned, and which the creditor sold for its own use. 
The bankruptcy act, by section 70 (a) 6, grants to the 
trustee the title of the bankrupt to ‘rights of action aris- 
ing upon contracts or from the unlawful taking or de- 
tention of, or injury to, his property.’ If there has been 
a breach of contract of bailment or conversion of prop- 
erty by the claimant, by reason of its dealings with the 
oats delivered to it by the bankrupt, the trustee may re- 
cover for the benefit of the estate the amount of its dam- 
ages, and this fund would be assets for the benefit of all 
creditors.” 

If the defendant firm may retain the oats received by 
it as a bailment from the bankrupt, and credit the bank- 
-rupt with the proceeds upon its account, then the de- 
fendant has collected its debt against the bankrupt 100 
cents on the dollar, so far as the value of the two ecar- 
loads would extinguish the debt of the bankrupt to the 
defendant firm. Other creditors would be deprived to 
that extent of payment upon their demands. This is 
what the law, as interpreted by the supreme court of the 
United States, declares cannot be done. 

In the case of Tootle-Weakley Millinery Co. v. Billings- 
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ley, 74 Neb. 531, cited and relied upon by the appellant, 
the court permitted an allowed claim of the plaintiff in 
the same bankruptcy proceedings to be offset in equity 
against a default judgment, peculiarly obtained, in favor 
of the trustee in bankruptcy. The court evidently was 
of the opinion that the judgment was not a bona fide 
asset of the estate, and that, under the unusual circum- 
stances of the case, a grave wrong would be perpetrated 
against the plaintiff unless this was done. The proposi- 
tion in the fourth paragraph of the syllabus in that case 
is not an authority, as applied to the facts now before us, 
and has no application, except in cases peculiarly calling 
for the interposition of a court of equity. The case is 
therefore distinguishable from the one now under con- 
sideration. 

There is no pretense that the oats, when received by the 
defendant firm, were received as a purchase. The evi- 
dence is undisputed that the oats were received by the 
defendant as a bailment for the sole purpose of running 
the grain through their elevator to cool and dry the grain 
and put it in condition for market. The oats were still 
in the possession of the defendant when the crash came 
and the bankrupt firm was forced to the wall. The de- 
fendant had knowledge of the failing condition of the 
Corn Products Company on August 14, if not the week 
previous. Yet on August 15 they send to the bankrupt 
firm the account sales and attempt to close a sale of the 
grain to themselves, which sale had never even been con- 
templated between the parties. The further attempt to 
credit the value of the grain upon the open account with 
the bankrupt firm is clearly an attempt to evade or avoid 
the force of the bankruptcy laws. Under the circum- 
stances shown by the undisputed evidence in the record, 
the transaction did not constitute a case of mutual credits 
and debts. It was clearly a conversion of the grain, and 
the trustee in bankruptcy is entitled to recover its value 
for the benefit of all creditors of the bankrupt estate. To 
this extent the order of the trial court in directing the 
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verdict is sustained by the law and the evidence and 
should be affirmed. 

A different situation exists with reference to the items 
of $172.18 and $237.85, credited to the bankrupt on 
August 15, and $83.33 credited on the 23d, amounting 
with interest at the time of the trial to $584.19, and which 
items constituted the third cause of action and a part of 
the verdict directed to be returned. These items repre- 
sented balances due the Corn Products Company from 
the defendant firm upon three several cars of corn sold by 
the Corn Products Company to the defendant at some 
time prior. The amounts of these balances were not 
known until final returns were received by the defendant 
firm from the market to which the grain had been 
shipped. The evidence does not show the dates upon 
which the grain in these cars was received by the de- 
fendant, but it appears that these returns were received 
by them shortly before August 15. The grain repre- 
sented by these particular cars was received by the de- 
fendant at a time long before that firm had any knowl- 
edge of the failing condition of the Corn Products Com- 
pany. And while it may be a fair inference from the 
evidence that this particular grain was received by them 
within four months of the filing of the petition in bank- ~ 
ruptcy, still if the defendant had no knowledge of the 
approaching insolvency of the bankrupt, it would not con- 
stitute an unlawful preference. These items should be 
considered “mutual credits and debts,” within the mean- 
ing of the statute. As such, the defendant would have a 
legal right to offset the money represented by them 
against the indebtedness of the bankrupt to the defendant 
firm. This being true, it follows that it was error to 
direct the verdict for this amount. The appellee prob- 
ably anticipated that there was doubt about the correct- 
ness of the order of the court in this particular respect 
and suggested in his brief that if this court so found that, 
instead of reversing the judgment, it should order a re- 
mittitur of that amount. The invitation to require the 
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appellee to remit is accepted by the court, and, upon con- 
dition that the plaintiff below remit the sum of $584.19 
from the verdict within 20 days from the date of this 
opinion, the judgment for the balance will be affirmed, 
but, otherwise, the judgment of the district court will be 
reversed. Upon the filing of this remittitur, the judg- 
ment will be 
AFFIRMED, 


JOHN C. WHARTON, APPELLEE, V. EARL E. JACKSON ET AL.: 
Minerva A. JACKSON ET AL., APPELLEES AND CROSS- 
APPELLANTS: WILLIAM MADISON, APPELLANT 
AND CROSS-APPELLEE. 


FILED DECEMBER 1, 1921. No. 21697. 


1. Divorce: Atimmony: Finat Decree. A decree of the trial court 
in a divorce case in favor of the wife, granting $15 a month 
during the minority of a daughter, aged five, and of a son, aged 
three, or of either of them, where the term of court has ended 
and there have been no proceedings to review nor revise, is a 
final judgment and became a lien upon the real estate owned by 
the husband in another county as soon as a transcript of the 
judgment was filed there. 


: CotiaTeRAL AtTTacK. Such a judgment, unless 
affected by some jurisdictional infirmity, cannot be attacked col- 
laterally by one who ignored the lien and purchased the real 
estate of the husband, and, in a foreclosure suit of a mortgage 
upon the property, seeks to defeat the lien of the judgment on 
the ground that it is not a final judgment. 


: Decree: Lien. Such a judgment is for a defi- 
nite amount and is a lien, not only for the amount of the matured 
unpaid instalments and interest thereon, but also as security for 
the payment of those instalments yet to become due during the 
minority of the younger child. 


9 


4. Evidence: Presusption. In the entire absence of facts upon 
which might be based a contrary inference, the natural presump- 
tion is that a boy 10 years’ old will live to be 21 years’ old. 


APPEAL from the district court for McPherson county: 
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Hanson M. Grimes, Jupce. Affirmed in part, and re- 
versed in part, with directions. 


Hoagland & Carr, for appellant. 


Halligan, Beatty & Halligan, M. O. Cunningham and 
W. #. Shuman, contra. 


Heard before Letron, Dean and Day, JJ., Corcoran 
and Goss, District Judges. 


Goss, District Judge. 

This is an action to foreclose a mortgage on a section 
of land in McPherson county. The controversy is over 
the question as to whether a decree for alimony is a lien, 
to what extent it is a lien, and its rank. Earl E. Jack- 
son homesteaded the land, made final proof, received his 
receiver’s receipt August 14, 1913, recorded it January 3, 
1914, received his patent March 4, 1914, and recorded it 
November 8, 1915. In Douglas county on April 23, 1913, 
Minerva A. Jackson was granted a decree of divorce from’ 
Earl E. Jackson, in which it was provided that he should 
pay $40 then due on a previous order, $25 counsel fees, 
and, aS permanent support and maintenance, the sum of 
$15 a month, beginning May 1, 1913, during the minority 
of the children, Ellen O. Jackson, aged five, and Leslie 
E. Jackson, aged three. August 3, 1913, a transcript of 
the decree was filed in McPherson county. Nothing has 
been paid or recovered on the decree. Minerva A. Jack- 
son has become insane, but she and the two children are 
represented by guardians and are cross-appellants. Janu- 
ary 3, 1914, Barl E. Jackson made a $500 mortgage on 
the land; it was recorded January 5, 1914; and came by 
assignment to plaintiff. On January 27, 1915, Jackson 
conveyed the land, subject to the mortgage, to William 
Madison, the appellant. May 24, 1920, the trial court 
entered a decree giving crossappellants a first lien for 
the $65 and for $85 due and unpaid instalments of 
alimony of $15 each, with interest, and gave plaintiff a 
second lien for the amount due on his mortgage. Plain- 
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tiff does not appeal. William Madison appeals because 
he thinks the court erred in allowing any lien on account 
of the decree for alimony, and cross-appellants appeal on 
the theory that the court erred in not including in the 
decree the present worth of the 131 instalments not then 
due but yet to become due before Leslie E. Jackson would 
reach his majority on December 12, 1931. 

Counsel for appellant Madison, in their brief and oral 
argument, waived consideration of all minor errors 
claimed, and narrowed the case to these two points: 
First. Was the decree for alimony in the sum of $15 a 
month during the minority of the children such order as 
could be a lien upon the land? Second. Even if the 
amount already due may be a lien, can those instalments 
not yet due be a lien? 

The chief points urged against the decree for alimony 
are that it was not a final judgment and was not for a 
definite amount. This is a matter requiring the applica- 
tion of our own statutes. We are not helped much by 
cases from other jurisdictions. To save space we abstract 
the pertinent statutes from our Revised Statutes of 1913: 
Section 7994 defines a judgment to be the final deter- 
mination of the rights of the parties in an action; section 
8575 says decree means judgment; section 8176 defines a 
final order as an order affecting a substantial right in an 
action, when such order in effect determines the action 
and prevents a judgment; section 1585 provides that 
judgments and orders for payment of alimony or mainte- 
nance shall be liens upon property and be enforced as in 
other actions; section 1589 specifically provides that all 
decrees for alimony or maintenance shall be liens upon 
the property of the husband; section 1590 provides that 
the court may, on the petition of either party, revise and 
alter the decree respecting the amount of alimony or 
allowance, or the payment thereof; and section 1606 pro- 
vides that the decree shall at the expiration of six months 
become final without any further action of the court. 

The divorce decree affected the substantial rights of 
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Earl E. Jackson and prevented him from obtaining a 
judgment in his favor, within the contemplation of section 
8176. It was therefore a final order on which he could 
obtain a review. It was not only apparently but really a 
final determination of the rights of the parties, as sug- 
gested in the language of section 7994, for the evidence in 
this case shows no attempt to review or to revise the 
decree. The only thing that would defeat this conclusion 
would be a construction of section 1590 withdrawing 
from a decree of divorce the attribute of finality because 
- of the statutory reservation of the right to revise or alter 
such a decree in the matter of alimony. Section 1590 
has been considered by this court, and it has been held 
that, unless it be waived, a petition must be filed and 
summons served before a decree can be revised after the 
term. Hllis v. Hillis, 13 Neb. 91. The petition to revise 
must be based upon facts or circumstances arising subse- 
quent to the decree, or a good reason must be shown why 
the issues now tendered were not litigated, else the decree 
will be deemed res adjudicata. Chambers v. Chambers, 
75 Neb. 580; Cizek v. Cizek, T6 Neb. 797. 

Also jurisdiction of the court in matters relating to 
div®rce and alimony is given by statute, and every power 
exercised by the court in reference thereto must look to 
the statute or it does not exist. Cizek v. Cizek, 69 Neb. 
£00, 76 Neb. 797. We cannot change it; we must there- 

‘fore take the decree as we find it, inasmuch as the inter- 
ested parties have made no move to change it but have 
treated it as final. 

Moreover, this is in effect a collateral attack upon the 
integrity of the finality of the decree of divorce. A 
judicial order or judgment cannot be attacked in a col- 
lateral proceeding, unless affected by some jurisdictional 
infirmity. It will be conclusive upon the litigants and 
those in privity with them, unless reversed, vacated, or 
modified in an appellate or other proceeding instituted 
for that purpose. Dryden v. Parrotte, 61 Neb. 339; 
Beard v. Beard, 57 Neb. 754. 
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Appellant Madison urges that the decree was not for a . 
fixed amount, and, therefore, even if sustained for the 
amounts now due, it cannot be enforced for the instal- 
ments to become due. The ages of the two children were 
given in the decree in terms of years, and it was proved 
at the trial that Ellen was born in March, 1908, and 
Leslie was born December 12, 1910. The decree pro- 
vided that the payment of $15 a month should be made 
during the minority of either of the children. It is a 
simple matter of computation, no more difficult than to 
figure interest on any judgment, to arrive at the gross ~ 
amount that would be paid. It seems to us as definite 
in that respect as if the sum had been stated to be $3,240 
payable in 216 instalments of $15 each. The only con- 
tingency that would affect this definiteness would be the 
death of the boy, but there is a presumption that he will 
outlive his minority. 17 C. J. 1165, sec. 2. In such a 
case if the one entitled to the annuity should die, further 
payments on the judgment would be defeated as easily as 
past payments, when pleaded and proved in a suit, defeat, 
their recovery and prevent double payment. The reason 
why alimony judgments for payments to be continued 
indefinitely do not become liens for unpaid paymefits 
rests in the fact that the owner of property or those deal- 
ing with it cannot ascertain how much to pay to dis- 
charge the property from such a lien. Such infirmity 
does not inhere in this decree. — 

We conclude that the judgment in the divorce action 
was a first lien on the land, not only for the amounts due 
with interest, but also for the security of future pay- 
ments: and that the decree should be modified, on the 
evidence already taken as preserved in the bill of excep- 
tions, so as to protect such lien. The divorced wife and 
her children are asking for the present worth of future 
payments to be included in the decree of foreclosure. If 
plaintiff and appellant Madison are willing, we see no 
objection to such a course; but if they prefer to have the 
land sold to satisfy the liens now matured, leaving the 
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remainder of the judgment as to the immatured payments 
as a first lien on said land, a decree may be entered to 
that effect, provided they manifest their election in writ- 
ing filed in the district court within 30 days after the 
mandate is filed there. Otherwise, the distirct court will 
entere a decree giving a first lien for the amount due on 
the alimony judgment, with interest to the date of the 
decree, and for the present worth of all payments to come 
due up to and including December, 1931. As the judg- 
ment bears 7 per cent. interest, the present worth should 
be computed on that basis. Upon sale and distribution, 
the decree will direct the clerk to credit on the execution 
docket, in the divorce judgment, the amount of the pro- 
ceeds distributed to cross-appellants. 

We affirm the decree of the trial court in so fat as it 
allowed a first lien for the past-due alimony payments, 
reverse it wherein it failed to allow a lien for the present 
worth of future instalments, and remand it for the entry 
of a decree in accordance with this opinion. 

JUDGMENT ACCORDINGLY. 


STANLEY Barros, ADMINISTRATOR, APPELLANT, Y. Mary 
SKLEBA, APPELLEE. 


Firep Decemper 21, 1921. No. 21839. 


1. Annuities: Rent CuHarce. A reservation in a deed which binds 
the grantee, her heirs and assigns, to deliver to the grantor dur- 
ing his natural life a one-third part of all grain annually raised 
on the land conveyed, and makes the same a charge upon the 
land, creates a rent charge, as distinguished from an annuity, 
notwithstanding that the parties designate the reservation an 
“annuity.” 

2. Executors and Administrators: Rent CHarce. A reservation in 
a deed providing that the grantee shall deliver to the grantor a 
fixed portion of all crops annually raised on the land conveyed 
during the lifetime of the grantor, and creating a lien therefor 
upon the land, and providing that the reservation shall be null 
and void at the death of the grantor, shows an intention on the 
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part of the contracting parties that the rent charge shall con- 
tinue to the death of the grantor, and, in such case, the personal 
representative of the deceased grantor is entitled to recover the 
part reserved in any crop actually severed from the soil before 
the death of the decedent. 


AppEAL from the district court for Saline county: 
RatpH D. Brown, JupGe. Reversed. 


Bartos & Bartos, for appellant. 
Glenn N. Venrick, contra.. 


Heard before Morrissey, C. J., Lerron, Ross, Dran, 
AvpricH, Day and FLansbure, JJ. 


Morrissey, C. J. 

Plaintiff is the administrator of the estate of Anna 
Vrbsky, deceased, and brings this suit to recover from de- 
fendant what he alleges to be the one-third value of the 
crops grown by defendant during the year 1916 upon a 
certain farm, which plaintiff’s intestate and her husband, 
Joseph Vrbsky, had conveyed to defendant. The deed, 
which is dated March 3, 1909, a copy of which is set out 
in the petition, conveys the 160 acres of land described 
therein to defendant in consideration of $5,000, “and 
other valuable consideration.” It provides for specific 
payments to be made by the grantee to certain of the 
grantors’ children after the death of the grantors, and 
“upon further condition that the grantee herein, her heirs 
and assigns shall give and deliver to the grantors herein, 
or either of them, annually during their natural life, 
one-third of all the crops annually raised on the above- 
described land, all of said provisions to be a first and 
valid lien against said land until fully complied with and 
paid, the last proviso as to annuity to be null and void at 
death of both grantors herein.” This suit is based upon 
the conditions quoted. 

It is alleged that Joseph Vrbsky departed this life 
February 14, 1915, and that Anna Vrbsky departed this 
life September 138, 1916; that the latter was during her 
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lifetime entitled to an undivided one-third of all of the 
crops raised on the premises during the year 1916, and 
that the crops were as follows: “1,247 bushels of wheat, 
all of which was threshed out vrior to the date of -the 
death of the said Anna Vrbsky, 584 bushels of oats which 
was all in stack at the time of the death of the said Anna 
Vrbsky,.but which was not threshed out until about two 
weeks after the date of the death of the said Anna 
Vrbsky, and 900 bushels of corn which was in the field, 
growing and maturing, but cultivated and laid by at the 
time of the death of the said deceased.” 

It is alleged that all of this crop was wrongfully ap- 
propriated by defendant to her own use on or about May 
20, 1920, and that at the date of the conversion the wheat 
was worth $2.85 a bushel, the oats 95 cents a bushel, and 
the corn $1.65 a bushel, aggregating $1,864.57. It is 
further alleged that plaintiff made proper demand for the 
grain, or for the value thereof; that the demand was re- 
fused; and judgment is prayed for its alleged value. 

To this petition defendant interposed a demurrer; the 
poit relied upon being: ‘The petition does not state 
facts sufficient to constitute a cause of action against the 
defendant.” The demurrer was sustained by the court, 
and plaintiff has appealed. 

It is the contention of plaintiff that the rents reserved, 
notwithstanding the use of the term “annuity” in the 
deed, were not, strictly speaking, an annuity within the 
old common law definition of that term, and, therefore, 
the nonapportionment rule so long applied to annuities 
can have no application here. 

“In its technical meaning, an annuity is defined as ‘a 
stated sum, payable annually,’ or as a yearly payment of 
a certain sum of money granted to another in fee, for 
life, or for years, and chargeable only on the person of 
the grantor.” 3 C. J. 200, sec. 1. 

Appellee submits that in the construction of deeds the 
intention of the grantor, as manifested by the words of 
the writing taken in connection with the surrounding ° 
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circumstances, must be carried into effect, provided in so 
doing no rule of law is violated or sound policy disturbed, 
and if the deed is ambiguous it should be construed most 
strongly against the grantor. This observation may be 
conceded. It is also said that the common-law definition 
of an annuity has been broadened so that the provision 
of the deed may properly be termed an annuity.. In sup- 
port of this statement appellee cites In re Kohler’s Will, 
183 N. Y. Supp. 550; but, as we read this opinion, it is 
not at variance with the definition we have quoted, nor 
does the rent reserved fall within any recognized defi- 
nition of an annuity. 

The parties in drawing the deed used the term “an- 
nuity” in connection with the rent reserved, but whether 
it was inadvertently used or used in ignorance of its legal 
significance cannot change the contract. The contract 
did not provide for a fixed and stated sum payable an- 
nually, or otherwise, but provided for an indefinite 
amount, varying according to husbandry, weather con- 
ditions, and the fluctuations of the market. It fixed no 
definite sum as a charge upon the grantor, nor upon the 
land. 

Subject to certain well-defined exceptions, it was the 
rule of the common law that annuities were not appor- 
tionable in respect of time, and, if the annuitant died be- 
fore, or even on the day of, payment, his representative 
could claim no portion of the annuity for the current 
year. Appellee contends that this rule should be applied 
in the instant case, and asserts that it has been applied 
to rents due from land, as well as to annuities generally. 
The leading case cited in support of this contention is 
Haynes v. McDonald, 158 Il. App. 294. In that case 
however, the matter in controversy was a fixed and deter- 
mined sum to be paid in cash. The court found that 
under the contract the rent was not due and payable 
until the end of the term of the lease, which was almost 
four months after the death of the lessor, and held that 
rent accruing after the death of the owner of the demised 
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premises was a chattel real and went to the heir, or 
devisee, and not to the administrator. The facts in that 
case differ materially from those presented here. 

Appellee also urges the clause in the deed which reads: 
“All of said provisions to be a first and valid lien against 
said land until fully complied with and paid, the last 
proviso as to annuity to be null and void at death of both 
grantors herein.” It is said that this proviso should be 
construed to mean that at the death of the last of the 
grantors the provision for the delivery of a share of the 
crop should then lose its legal efficacy and be ineffectual 
to bind appellee or serve as a foundation for any claim 
whatsoever. 

In Lynch v. Houston, 188 Mo. App. 167, the court had 
under consideration a clause in a deed very similar to the 
clause we are now discussing. In that case the deed 
called for the payment of a definite sum on the first day 
of March of each year until the death of the grantor, 
when all payments should cease. In its discussion 
of this phase of the instrument. the court said: “In 
directing our attention to the above-quoted terms of 
the deed in this case, we find that they do not stop 
at a mere provision for an annual payment to the 
father until his death, but add that at his death ‘all pay- 
ments cease.’ Now, we have already stated that a pro- 
vision for annual payments to the annuitant at a stated 
time ‘during life’ is interpreted to mean as long as he 
shall live to such time of payment. But when such usual 
mode of annuity contract is departed from and there is 
added thereto the provision ‘and at his death all pay- 
ments shall cease,” * * * it-.alters the entire mean- 
ing and the provision is referable to the time of death 
instead of time of payment. If this view of the contract 
is correct, it follows that the trial court was right in de- 
ciding that the annuity was apportionable by force of the 
contract itself.” 

This question was again considered by the court on re- 
hearing, where it was urged that the phrase in the con- 
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tract providing that all payments should cease at the 
death of the grantor was declaratory only of what the 
law would have implied, and, therefore, the contract 
should not be given this interpretation because of its in- 
sertion. But the court said: “The fact that the law 
would imply a thing unsaid does not necessarily affect 
the question of what was intended by saying it. Keeping 
within bounds of fact, as distinguished from presump- 
tion, it is safe to say that these parties knew nothing of 
the rule of law that annuities were not apportionable, 
and when they inserted in the contract the additional 
phrase that payments should cease at death, it seems to 
clearly show that they intended they should continue up 
to the death.” 

Holding, as we do, that the rent reserved was not an 
annuity, it may be argued that the language quoted is 
not applicable, but to us it seems otherwise. It being 
persuasive even though dealing with what was held to be 
an annuity, it may surely be applied ‘where the thing . 
dealt with is not an annuity but only a rent charge. We 
are convinced that the representative of the last surviv- 
ing grantor should receive the one-third part of any crop 
which had been produced on the premises and severed 
from the soil prior to such grantor’s death. “Crops and 
products of whatever character, actually severed before 
the death of the decedent, go to the representative.” 28 
C. J. 1142, sec. 340. , 

The administrator is entitled to recover for intestate’s 
share in the wheat and oats, they being severed from the 
soil, but he has no claim upon, or interest in, the corn 
which was not matured.. 

It follows from what has been said that the district 
court erred in sustaining the demurrer to plaintiffs 
petition, and its judgment is reversed and the cause re- 
manded. 

REVERSED. 
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F. E. HurRLEyY, APPELLEE, V. I. A. MANCHESTER, APPELLANT. 
Firep DEcEMBER 21, 1921. No. 21767. 


1. Statute of Frauds: Paroxt Contract: Motion to Direct VERDICT. 
Where no objection is made to evidence of an oral contract 
claimed by defendant to be within the statute of frauds, and 
there is evidence tending to prove a part payment on the con- 
tract, a motion made at the close of the evidence for plaintiff to 
direct a verdict for the defendant on the ground that the con- 
tract was within the statute was properly overruled. 

2, Appeal: OssgEcTIONS To Evipencre. In order to save a question 
as to the reception of evidence for review by the supreme court, 
objection to such evidence must be made in the trial court. 

3. Landlord and Tenant: Action By TENANT. Where a landlord 
and tenant, on the share rent plan, were the owners of a crop 
of corn, and the tenant alone brought an action to recover for 
damages for a breach of a contract to purchase the whole crop, 
and the landlord testified that the tenant was authorized to sell 
the crop, and that he had authorized the action to be brought in 
the name of the tenant for both interests, a motion to dismiss 
the suit, as not being brought by the real party in interest, was 
properly overruled. 


AppgEAL from the district court for Valley county: 
Bayarp H. Paine, Juper. Affirmed. 


E. L. Vogeltanz, for appellant. 
Davis & Davis, contra. 


Heard before Lerron, DEAN and Day, JJ., ALLEN and 
Baciay, District Judges. 


LETTON, J. : 

Action for damages for breach of contract. Plaintiff 
recovered judgment and defendant appeals. 

Plaintiff alleges that he and defendant in May, 1919, 
entered into a verbal contract whereby defendant agreed 
to furnish plaintiff White Champion sweet corn for seed 
and to purchase from plaintiff all corn of that variety 
grown by him from said seed during the season of 1919, 
and plaintiff agreed to sell and deliver to defendant all 
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such corn raised by him during that year; that defendant 
agreed to pay $5 a hundred pounds for such corn, pay- 
able when the corn was ready for market; that in Octo- 
ber, 1919, defendant paid plaintiff $50 on the contract 
price; that plaintiff sacked the corn in sacks furnished by 
defendant and offered to deliver it according to the terms 
of the agreement, but defendant refused to accept the 
corn or any part thereof; that the market price was much 
less at that time than $5 a hundred, and the difference 
between the market value and the price defendant agreed 
to pay was $419.65, for which sum plaintiff prays judg- 
ment. 

The answer is practically a general denial. 

A number of errors are assigned; the complaints in 
substance being that the verdict is not supported by the 
evidence, that the action was not brought by the proper 
party, and that the alleged contract was within the stat- 
ute of frauds. 

1. The evidence is directly conflicting with respect to 
the making of the contract. If we were sitting as triers 
of fact we might take the contrary view from that taken 
by the jury, but there was sufficient evidence to carry the 
case to the jury. The conflict was resolved by it in favor 
of the plaintiff. The verdict depended upon the credi- 
bility of the witnesses. Under these circumstances we 
cannot interfere with it. 

2. The evidence showed that the plaintiff was a tenant 
of one Jackman, who was entitled to a one-half interest 
in the crop or its proceeds. Jackman testifies, however, 
that the contract was made for their joint benefit, and 
that he had authorized plaintiff to bring the action in his 
own name to recover for the interest of both. This testi- 
mony was undisputed. Under these circumstances plain- 
tiff had the right to maintain the action. 

3. With respect to the statute of frauds, no objection 
was made by defendant to the introduction of proof of 
the oral contract. Furthermore, if the facts are as re- 
lated by plaintiff, the contract was partly performed by 
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the payment of $50 upon the contract by defendant in 
October. It may be questioned whether a contract of the 
nature of that entered into by plaintiff is a contract of 
sale, or a contract for work and labor, but it is unneces- 
sary to decide this question. 

We find no reversible error in the record. The judg- 
ment is therefore | 

AFFIRMED. 


Cyrus E. SMITH ET AL., APPELLANTS, V. CHARLES 
BERTRAND, APPELLEE. 


Fitep DECEMBER 21, 1921. No, 21835. 


1. Brokers: Sate or Lanp. A letter which merely states the terms 
upon which the owner is willing to sell his land does not em- 
power the person addressed to execute a contract in the owner’s 
name for the sale of the land. Ross v. Craven, 84 Neb. 520. 


: Orrer: AccEPTANCE. It is elementary that an 
acceptance of a written 6dffer to sell land, in order to create a 
contract, must conform strictly to the terms of the offer. Ross 
uv. Craven, 84 Neb. 520. 


3. Ratification by defendant of an alleged contract for the sale of 
land is not shown in the record. 


APPEAL from the district court for Franklin county: 
Wii1iaM A. DitwortH, JupGE. Affirmed. 


John F.. Cordeal, for appellants. 
J. L. McPheely, contra. 


Heard before Lerton, DEAN and Day, JJ., CLEMENTS 
(E. P.), District Judge. 


DEAN, J. 

Plaintiffs sued for the specific performance of an 
alleged contract for the sale of land. The court dis- 
missed the suit, and they appealed. 

Substantially these facts were developed at the trial: 
In 1918 defendant was the owner of a quarter section of 
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farm land in Hitchcock county. September 16, 1918, 
W. S. Graves, a real estate agent, sent this letter to 
‘Bertrand: 

“Palisade, Neb. Sept. 16, 1918. Mr. Charles Bertrand, 
Upland, Neb. Dear Sir: Do you own or control the 
SS. W. 4 of 7-3-32? If so, is it on the market? Would 
like to have it on my list, as I am making out a new list. 
Inclosed find stamp and a description card.- Please re- 
turn card and I will try and get your price. My com-. 
mission will be $1.00 per acre. Please mention terms. 
Yours truly, W. S. Graves.” 

To which Bertrand replied: 

“Upland, Neb. Sep. 17-1918. Mr. W. 8S. Graves, Pali- 
sade, Neb. Dear Sir: Your letter inquiring of my land, 
.the 8. W. 4 7-3-32 at hand. Will say I will sell for $4,000 
net to me, 2,000 down, balance 5 years at 7% This offer 
is for 90 days. Resp., Charles Bertrand.” 

September 19, 1918, plaintiffs offered $4,500 for the 
land, through Graves, who drew up a sale contract. The 
contract is a lengthy instrument. It provides, inter alia, 
that plaintiffs shall pay $500 earnest money as a part of 
the purchase price, and $2,500 on approval of abstract 
and deed, the remaining $2,000 to be paid by a $2,000 
note and mortgage due on or before five years, with 7 per 
cent. annual interest. It provided, too, that defendant 
should have 30 days in which to procure and furnish an 
abstract and execute a deed. A reasonable time was re- 
served in the contract for plaintiffs to examine the title. 
Provision was also made “that all papers and money in 
connection with this transaction shall be deposited in 
escrow with the Frenchman Valley Bank of Palisade, Ne- 
braska, and both parties hereof authorize said bank to 
deliver money and papers” to the respective parties as 
designated in the contract. Graves signed defendant’s 
name by himself as “special agent.” Plaintiffs also 
signed the instrument. 

September 19 Graves wired defendant that he had sold 
the land in suit pursuant to defendant’s letter of Septem- 
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ber 17. The next day Graves wrote defendant requesting 
him to send the abstract “to the Frenchman Valley Bank, 
Palisade, Neb., and we will have extended.” September 
24, 1918, defendant wrote Graves that his wife “insists 
on not wanting to sign the deed.” December 21, 1918, 
Graves went to Upland and saw defendant. This was 
two or three days after the expiration of the offer con- 
tained in defendant’s letter of September 17, 1918. On 
that date Graves tendered the $2,000 payment which is 
referred to in the contract. Respecting this interview 
Graves testified that, with respect to the tender, defend- 
ant said “he would not take it, he would not accept it,” 
and that in the same conversation defendant said, “My 
wife won’t sign the deed.” Graves did not tender a note 
or a mortgage to defendant. The record does not dis- 
close any authority given by defendant to Graves to do 
anything with respect to the land other than that con- 
tained in his letter of September 17, 1918. 

It is argued that defendant’s letter of September 17 
authorized Graves to enter into a written contract with 
plaintiffs, in defendant’s behalf, for the sale of the land. 
We do not think so. It plainly appears from a com- 
parison of the letter, and the contract as prepared by 
Graves, that the latter far exceeded the terms submitted 
in Bertrand’s letter. The contract assumed to provide 
that the unpaid purchase price should be payable on or 
before five years, and it provided for a deposit of the 
papers in escrow. All of this and other provisions in the 
contract, as prepared by Graves, were unauthorized by 
defendant. And, besides, no tender of a note or mortgage 
was made at any time to Bertrand. In passing, it may 
be noted that the alleged tender was not made within the 
time specified in the letter of September 17, 1918. As 
pointed out in the decree of the learned trial court, the 
instrument purporting to be a contract between plaintiffs 
and defendant was not an acceptance of defendant’s offer, 
but was in fact a counter offer, which was refused by 
defendant. 
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It is elementary that an acceptance of a written offer 
to sell land, in order to create a contract, must conform 
strictly to the terms of the offer. A letter which merely 
states the terms upon which the owner is willing to sell 
his land does not empower the person addressed to exe- 
cute a contract in the owner’s name for the sale of the 
land. Ross v. Craven, 84 Neb. 520. Ratification by de- 
fendant of an alleged contract for the sale of land is not 
shown in the record. 

The judgment of the district court is right, and is in 
all things 

AFFIRMED. 


Levi Foy CarPENTER, APPELLANT, V. FRANK BENNETT, 
APPELLEE. 


Firep DreceEMBER 21, 1921. No. 21878. 


1. Notes: DEFENSE: Famure or Consweration. Absence or failure 
of consideration of a bill or note is a matter of defense as against 
any party who is not a holder in due course. 


2. Failure of Proof. The conduct and demeanor of the witnesses 
and their testimony failed to convince the jury that there was 
any consideration for the note or that the plaintiff was a holder 
in due course. “ 


8, Appeal: Review. On a clear statement of fact being detailed 
and submitted to a jury, this court will not disturb their finding 
unless it is clearly wrong. 


4. : . When plaintiff has his entire theory on the facts 
submitted to a jury, he cannot be heard in complaint of the ver- 
dict rendered upon sufficient competent evidence, and is bound 
thereby. 


Appnat from the district court for Dodge county: A. 
M. Post, Jupen. Affirmed. 


Abbott, Rohn & Robins and John L. Cutright, for 
appellant. 


Joseph EH. Daly, contra. 
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Heard before Morrissey, C. J., ALDRICH and FLANs- 
BuRG, JJ., Hosrerter and MorwnineG, District Judges. 


ALDRICH, J. 


This is an action at law upon a certain promissory note 

executed and delivered by the defendant to Brandt C. 
’ Carpenter, at Chicago, Illinois, on or about May 8, 1919, 
payable six months after date, which note was indorsed 
in blank by Brandt C. Carpenter, and plaintiff alleges 
that he is a holder in due course. Judgment aud verdict 
for defendant. Plaintiff appeals. 

There are two main issues tendered for consideration 
in this case: First. What was the consideration for the 
note as between the original parties? Second. Was the 
plaintiff a holder in due course? Upon these issues will 
be determined the liability of the defendant. 

The defendant was induced to sign and execute the 
note in question in order to become a branch agent of the 
National Honor Roll Company. Instead of making the 
note payable to the company, Brandt C. Carpenter was 
named as payee. The plaintiff is the father of Brandt 
C. Carpenter, the payee, and holds the note as indorsee. 

The National Honor Roll Company was organized to 
collect photographs and information of the men in the 
military service during the late war, publish a book for 
each county containing such material, and distribute the 
same through its branch managers for the price of $12.50, 
of which $2.50 was to be a commission by the provisions 
of the contract between the company and the branch 
manager. The latter was to purchase at the time of the 
contract 100 books at the price of $10 each, which amount 
was to be paid in cash. An examination of the record, 
which sets forth the facts in this regard, discloses that 
the National Honor Roll Company rendered no consider- 
ation for this note. 

The defendant called at the offices of the National 
Honor Roll Company, and there met the secretary of the 
company, who introduced him to one Brandt C. Car- 
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penter, a branch officer in the company. Mr. Carpenter 
represented that the company was financially responsible 
and in good condition, but that he could not act in the 
absence of Mr. Whiting, the sales manager. It will be 
noted that the defendant claims and introduced evidence 
tending to prove that the note and mortgage were exe- 
cuted contemporaneously and were given in consideration 
of the appointment of defendant as managing agent of 
the National Honor Roll Company for Dodge county, Ne- 
braska. Brandt C. Carpenter was named as payee at the 
request of Mr. Whiting, the sales manager. The jury 
found on this issue in favor of the defendant. I'rom the 
record presented in this case, the jury have the right to 
determine from the appearance and demeanor of the 
witnesses on the stand and from all the surrounding cir- 
cumstances of the case which witnesses are worthy of 
credit and which are not. Estimated by this standard, 
the jury evidently did not believe the testimony of the 
witnesses for the plaintiff in this regard. We do not feel 
warranted in disturbing that finding. Murphey v. Vir- 
gin, 47 Neb. 692. Where there is an issuable fact as to 
how a case should be determined, it is error to refuse to 
submit it to the jury. McKinney v. Hopwood, 46 Neb. 
871; Van Etten v. Edwards, 48 Neb. 25. “Where there 
is competent testimony tending to support a defense 
properly pleaded, it is error for the trial court to direct 
a verdict for the plaintiff.’ Continental Lumber Co. v. 
Munshaw & Co., 77 Neb. 456. 

Other issues have been discussed by counsel for plain- 
tiff, to which we have not referred. We did not discuss 
them for the reason that it did not appear there was any 
consideration for the note, and for the further reason 
that the evidence and circumstances did not show the 
plaintiff to be a holder in due course. The parties had 
the benefit of a trial by jury on these matters and they 
were determined in defendant’s favor. We have examined 
the record and instructions given by the court and, find 
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there were no prejudicial errors occurring at the trial. 
The verdict and judgment are sustained by the law and 
the facts. 


AFFIRMED. 


ELMONT PRESTON V. STATE OF NEBRASKA. 
Fitep DEcemMBER 21, 1921. No. 22279. 


1. Adultery: Evimence. Mere disposition and opportunity to com- 
mit adultery are not alone sufficient to justify a conviction, but 
there must be circumstances inconsistent with any other reason- 
able hypothesis. 


2. Evidence examined and held not to justify a conviction of 
adultery. 


Error to the district court for Buffalo county: Bruno 
O. Hostetter, Jupcr. Reversed. 


John A. Miller and Thomas F. Hamer, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrisspy, C. J., ALDRICH and FLANS- 
BuRG, JJ., ALLEN and Mornine, District Judges. 


ALDRICH, J. 

In a prosecution by the state in the district court for 
Buffalo county, Elmont Preston, the defendant, was con- 
victed of sustaining adulterous relations with one Mar- 
gery Hays, an 18-year-old girl, and was sentenced to 
imprisonment in the county jail for 60 days. The de- 
fendant below, plaintiff in error here, presents the record 
of his conviction to this court for review. 

After a careful and painstaking examination of the 
record in this case, we are unable to find any evidence 
sufficient to justify the verdict of guilty rendered by the 
jury. It is admitted that Margery Hays gave birth to an 
illegitimate child on January 6, 1921; then she must 
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necessarily have had illicit relations with some one on or 
about the ist of April, 1920. The information does not 
charge that defendant sustained adulterous relations at 
that date, but charges such acts were committed between 
September 1, 1920, and February 25, 1921. The defend- 
ant is not charged with the paternity of the child. The 
fact that an illegitimate child was born as a result of 
intercourse had before the time charged in the informa- 
tion tends to show the girl’s adulterous disposition, but 
it is not charged or proved that defendant was in any 
way responsible for her misfortune. The record also 
shows that defendant was seen walking and riding with 
Margery Hays on several different occasions, and that he 
visited her home during the fall of 1920, but there is no 
testimony by any witness that any misconduct was 
noticed. 

We are aware of the rule of this court that it is not 
necessary, to establish adultery, to have the testimony of 
a disinterested eye-witness. “Adultery, like any other 
fact, may be established by circumstantial evidence.” 
Reinhardt v. State, 101 Neb. 667. In Blue v. State, 86 
Neb. 189, this court held: “Without determining whether 
in all cases in a prosecution for adultery the unsupported 
evidence of one of the parties will justify the conviction 
of the other party when fully and circumstantially con- 
tradicted by the defendant and another apparently cred- 
ible witness, under the circumstances shown in the record 
in this case, it is held that the wholly unsupported evi- 
dence of the complaining witness will not justify the 
conviction of the defendant.” 

Margery Hays did not testify at all in the instant case, 
when her testimony seems to have been necessary to make 
a record containing sufficient evidence to sustain the 
conviction. 

In connection with the rule quoted from Blue v. State, 
supra, we would go further and hold that mere disposi- 
tion and opportunity to commit adultery are not alone 
sufficient to justify a conviction, but there must be cir- 
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cumstances inconsistent with any other reasonable hy- 
pothesis. State v. Trachsel, 150 Ia. 185. See, also, State 
v. Taylor, 160 Ia. 328; State v. Wiltsey, 103 Ia. 54. “The 
circumstances must be such as will lead the guarded dis- 
cretion of a reasonable man to the conclusion that the 
offense has been committed (here State v. Way, 5 Neb. 
283, is cited in the note), and should be so cogent as to 
exclude every reasonable hypothesis of guilt. If the facts 
shown can be reconciled with innocence, they are insuf- 
ficient to sustain a conviction.” 2 C. J. 22, sec. 44. 

We are fully convinced that the verdict rendered in 
this case was based on suspicion, or, perhaps, prejudice, 
and it should not be allowed to stand. 

Counsel for defendant cite as error alleged misconduct 
of the prosecuting attorney during the trial of the case. 
In passing, we will say that there was some misconduct 
which is highly reprehensible, and was no doubt preju- 
dicial; but, in view of our decision of the case, it need 
not be considered. 

The case is 

REVERSED. 

Morrissey, C. J:, dissents to the conclusion. 


WiiitaM J. MCGINLEY, APPELLANT, V. MARTHA Forrest, 
APPELLEE, 


Firep Drecemper 21, 1921. No. 21763. 


Vendor and Purchaser: Destruction or Bumprnes: Liasgmrry, 
Where a contract for the sale of land is entered into containing 
no express provision as to who should bear the loss in case of the 
destruction of the buildings thereon, or that the vendor should 
deliver the land with the buildings thereon in the same situation 
as when the contract was made, or words of similar import, and 
the buildings on the land, through no fault of either party, are 
accidentally destroyed by fire pending the contract and before 
conveyance, the vendor having at the time of the sale a fee simple 
title and there being no default on the part of the purchaser, the. 
loss in equity will fall upon the purchaser, he being regarded as 
the real owner. . 
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AppEAL from the district court for Lancaster county: 
WiiitiaM M. Mornine, Jupen. Affirmed. 


Claude 8S. Wilson and Albert S. Johnston, for appel- 
lant. 


C. C. Flansburg, contra. 


Heard before Lerron, Dean and Day, JJ., Corcoran 
and Goss, District Judges. 


Day, J. 

This is an action for specific performance of an exe- 
cutory contract for the sale of certain lands, brought by 
the assignee of the purchaser against the vendor. The 
plaintiff prayed for a decree of specific performance, with 
an abatement of the purchase price to the extent of the 
value of a house upon the premises, which had been de- 
stroyed by fire after the date of the contract. The plain- 
tiff also ‘prayed that, should specific performance with 
abatement from the purchase price be denied, the de- 
fendant be decreed to return to the plaintiff the purchase 
money which had theretofore been paid upon the contract. 
The trial court entered a decree for the plaintiff for spe- 
cific performance, and allowed him an abatement of the 
purchase price to the extent of the insurance money 
which the defendant had collected. From this judgment 
the plaintiff appeals. He now asks that this court, upon 
a trial de novo, grant specific performance of the con- 
tract, and that it decree the loss occasioned by the de- 
struction of the house to fall upon the vendor, and that 
the purchase price be abated to the extent of the full 
value of the house. 

The facts out of which the controversy arises are as 
follows: On July 2, 1919, the defendant, Martha For- 
rest, who was the fee owner of the W.1% of the N. W.14 
of section 11, township 9, range 7 east of the sixth p. m., 
in Lancaster county, Nebraska, entered into a written 
contract wtih one Jacob M. Miller, by the terms of which 
she agreed, upon the payment of the purchase price by 
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said Miller in accordance with the provisions of the con- 
tract, to convey to him said lands by warranty deed free 
and clear of all encumbrance. The contract provided 
that the purchase price to be paid by Miller was $16,400, 
payable as follows: $1,000 cash at the time of the mak- 
ing of the contract, $5,400 on or before March 1, 1920, 
and Miller to execute a mortgage for $10,000 upon the 
lands due in ten years with interest at 514 per cent. pay- 
able semi-annually from March 1, 1920, with the privilege 
of paying instalments thereof on any interest paying 
date. The contract further provided that its covenants 
and agreements should be binding upon the heirs, exe- 
cutors, administrators, and assigns of the respective 
parties. The contract was assigned by Miller to William 
J. McGinley, the plaintiff herein. At the time of the 
making of the contract the land was leased to a tenant 
until March 1, 1920, and full possession was not to be 
given to the purchaser until that date. He was, however, 
accorded the privilege of entering upon the stubble land 
and sowing fall wheat. This right he exercised. At the 
time of the execution of the contract there was on said 
premises a frame house, estimated to be worth, by the 
plaintiff’s witnesses, from $2,000 to $8,500, and by de- 
fendant’s witnesses as low as $500. The defendant had 
insurance upon the building in the sum of $500, which, 
after the destruction of the house by fire, was paid to the 
defendant. The house was destroyed by fire on January 
15, 1920, through no fault or neglect of either of the 
parties. The defendant at the time was the owner of a 
fee simple title, and was in position to convey the land 
in accordance with the terms of his contract, and, at the 
time, there was no default of the contract on the part of 
the purchaser. The sole question presented by the record 
is as to which of the parties, vendor or purchaser, shall 
suffer the loss of the building destroyed by fire. Of 
course, it would be competent for the parties to agree as 
to which of them should bear the loss in case of an acci- 
dental destruction of the property, but in the case before 
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us the contract is silent upon that subject. 

While the authorities are not entirely uniform, the 
great weight of judicial decisions, as well as text-writers, 
upon this subject support the view that where a contract 
for the sale of land contains no express provision as to 
which party shall bear the loss in case of destruction of 
the buildings thereon before the final delivery of the deed, 
or that the vendor should deliver the land with the build- 
ings thereon in the same situation as when the contract 
was made, or words of similar import, and the buildings 
on the land are accidentally destroyed by fire, through no 
fanlt of either party, pending the contract and before 
conveyance, the vendor having at the time of the sale a 
fee simple title and there being no default on the part of 
the purchaser, the loss in equity, as upon a bill for spe- 
cific performance, will fall upon the purchaser, he being 
regarded as the real owner. All of the decisions agree 
that the loss should be borne by the owner, but there is 
some diversity of opinion upon the question as to which 
party, vendor or purchaser, is to be regarded as the 
owner. The cases supporting the majority rule are based 
upon the theory that equity regards that as done which 
ought to be done, and that, when a valid and enforceable 
contract for the sale of land has been made, equity will 
regard the vendor as holding the title for the benefit of 
the purchaser, and the purchaser as holding the unpaid 
purchase money for the benefit of the vendor, and that, 
therefore, the purchaser must be regarded in equity as 
the real owner. 

The leading case in which the rule is announced is 
Paine v. Meller, 6 Ves. Jr. (Eng.) *349, and this rule has 
been followed by many state decisions in this country, 
among them the following: Marks v. Tichenor, 85 Ky. 
536; Skinner € Sons Co. v. Houghton, 92 Md. 68; Thomp- 
son v. Norton, 14 Ind. 187; Lombard v. Chicago Sinai 
Congregation, 64 Ill. 477; Manning v. North British & 
Mercantile Ins. Co., 123 Mo. App. 456; Marion v. Wolcott, 
68 N. J. Eq. 20; Sutton v. Davis, 143 N. Car. 474; Dunn 
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v. Yakish, 10 Okla. 388; Woodward v. McCollum, 16 N. 
Dak. 42; Reed v. Lukens, 44 Pa. St. 200; Wetzler v. 
Duffy, T8 Wis. 170; Brewer v. Herbert, 30 Md. 301; 
Sewell v. Underhill, 197 N. Y. 168, also, note under 
Sewell v. Underhill, 27 L. R. A. n. s. 233; 39 Cyc. 1641; 
27 R. C. L. 555, sec. 293. 

In Lombard v. Chicago Sinai Congregation, supra, the 
court pointed out that there is a difference in the rights 
and relations of the parties in the ordinary case of an 
executory contract for the sale of land at law and in 
equity, and it was held that in law the contract conferred 
upon the vendee a mere right of action, the estate remain- 
ing in the vendor and the unpaid purchase money re- 
maining that of the vendee. In equity, however, the 
estate from the making of the contract is regarded as the 
real property of the vendee, attended by most of the 
incidents of ownership, and the purchase money as that 
of the vendor. Whether there is a sound distinction to 
be drawn between the rights of the parties in law or in 
equity, it is not necessary to determine, but it is proper 
to note that in some of the decisions in which the minor- 
ity rule is announced the actions were at law. 

The rule above announced is not applicable unless there 
is an ability, as well as a willingness, on the part of the 
vendor to convey, and it has been held that where the 
vendor is in a position where he cannot make title accord- 
ing to the contract, and the property is damaged, the loss 
will fall upon the vendor. The case of Kinney v. Hickow, 
34 Neb. 167, cited by the appcllant, falls within the excep- 
tion to the rule. In that case at the time of the loss the 
vendor was not in a position to convey good title. ‘There 
were certain liens upon the premises which he could or 
would not remove, among them being taxes, a judgment, 
and a mechanic’s lien. Other cases cited by appellant 
were either law actions, or within the minority rule. 

No claim is made by the defendant that there was an 
improper application of the money collected on the insur- 
ance policy, and that question will not be discussed 
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further than to say that, under the circumstances estab- 
lished, it would seem that the trial court was correct in 
abating the contract purchase price to the extent of the 
insurance money collected. 

The decree of the district court is right, and the judg- 
ment is 

AFFIRMED. 

Dean, J., dissenting. 

While the authorities conflict, in respect of the sole 
question which is presented by the record, it does not 
appear that the great weight of authority supports the 
rule adopted by the majority. I respectfully submit that 
a drastic rule, which is admittedly based on a legal 
fiction, has been adopted, and a reasonable and well- 
recognized rule of law, which is applicable to the facts, 
has been ignored. 

When the rule, adopted by the majority, is applied in 
the present case to the facts before us, its injustice is 
apparent. The contract, as made by the parties, is so 
simple in form and so clear in expression that it affords 
no room for strained and technical interpretation. It 
should be enforced only as made. An element should not 
be interpolated that was not in the minds of the parties 
when the contract was made. When the buildings were 
destroyed, the time fixed by the parties for the delivery 
of the deed and property to the vendee had not yet 
arrived. Trne, as the opinion suggests, the parties might 
have agreed, in their contract, as to which of them should 
suffer the loss of the building in case of fire or other 
casualty. A sufficient answer is that they made no such 
agreement. In the language of the opinion, “the contract 
is silent upon that subject.” Is not the law fulfilled 
when the contract is enforced to which the parties them- 
selves gave voice? The main opinion, after observing 
that the contract contains “no express provision as to 
who should bear the loss,” straightway proceeds to im- 
pose the loss, for which the parties made no provision, 
upon the vendee. This was done by the grace of a legal 


VOL. 107] SEPTEMBER TERM, 1921. 315 


McGinley v. Forrest. 


fiction which is said to have originated in England, and 
which has been adopted in some of the states. The rule 
is not properly applicable to the facts before us, nor is it 
supported by the cited English case. ° 

It is elementary that, in the absence of fraud or of mis- 
take or of ambiguity in the terms of a contract, the duty 
of the court is fully accomplished when it enforces con- 
tractual obligations according to the plainly expressed 
provisions of the contract. The court should not supply 
material stipulations nor in any case make a contract for 
the parties. Clearly, the vendor, who was in possession, 
should be compelled to account to the vendee for the rea- 
sonable value of that which he contracted to deliver but 
did not deliver. From the viewpoint of natural justice, 
as some law-writers express it, and from a practical view- 
point and for reasons that are obvious, the party in pos- 
session should be holden for the loss. I respectfully sub- 
mit that the rnle to which the majority opinion commits 
the court has been adopted, not because it appeals to the 
reason or to the conscience, nor because it is right, but 
merely because the weight of authority is said to be on 
that side. The weight of evidence is not determined by 
counting the witnesses, and by the same token the better 
rule is not always determined by counting the authorities. 

When the authorities conflict as between two opposing 
rules of law, the court should choose the rule that more 
nearly accords with reason and with settled principles of 
equity. The question before us is new in this state, but it 
has been discussed at some length in other states. In 
Wicks v. Bowman, 5 Daly (N. Y.) 225, it-was held that, 
while it may be equitable and just that the vendee should 
bear the loss where the building is burned down after he 
enters upon the possession, “it is not just nor equitable 
to impose it upon him whilst the vendor is in possession 
of the premises.” 

Sewell v. Underhill, 197 N. Y. 168, cites and approves 
the rule of law announced in the Wicks case. But the 
decision in the Sewell case turned on another point, as 
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the discussion of the facts in the body of the opinion dis- 
closes. Itis there said: ‘The title was accepted and the 
contract was consummated, prior to the fire, and what 
was deferred was the matter of placing the deed and the 
mortgage upon the records; a formality which it was 
agreed should operate as a delivery, on either side. 
There is the further feature of this case that the plain- 
tiff, as vendee, went into the possession of the premises 
upon the execution of the contract, not as a tenant pay- 
ing rent, but as their equitable owner and entitled to 
their beneficial enjoyment.” The Sewell case is cited in 
‘the majority opinion, but, in view of the facts in that 
case, it plainly appears that it does not support the views 
adopted by the majority in the present case. 

Thompson v. Gould, 20 Pick. (Mass.) 184, involved a 
parol agreement for the purchase of land with its appur- 
tenances. Before a deed was given or tendered the house 
was destroyed by fire, and it was expressly held, as dis- 
closed in the syllabus, that the vendee “was entitled to 
recover back the money, on the ground of a failure of the 
consideration.” In the body of the opinion it was 
observed that the contract could not be enforced by the 
vendor, even though it had been commenced in a court 
of equity, because, the house having been destroyed, the 
vendor was no longer able to perform his part of the con- 
tract. The court then made the terse observation that no 
reason has been given, nor can be given, why the same 
principle that applies to the sale and purchase of per- 
sonal property, that has been destroyed before delivery, 
should not be applied to real estate. It was declared 
that there can be no distinction between the two classes 
of property in this respect. 

Wells v. Calnan, 107 Mass. 514, involved facts similar 
to those before us. Judge Gray, who wrote the opinion 
for the court, held that the vendee’s agreement to pay the 
purchase price contemplated the tender of a deed of the 
whole estate, including both the land and the buildings, 
and, the latter having been wholly destroyed by fire be- 
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fore the day agreed upon for the conveyance, the vendor 
did not and could not tender such a conveyance as he had 
agreed to make or as the defendant vendee was bound to 
accept, and could not therefore maintain any action 
against the vendee upon the agreement. 

In Phinizy v. Guernsey, 111 Ga. 346, 50 L. R. A. 680, it 
was held that to require a vendor to pay damages to his 
vendee, for a failure to convey property which subsequent 
to the execution of the contract of sale was destroyed by 
fire, is no greater hardship than to require a vendor to 
pay damages on account of his having ignorantly, though 
honestly, sold something which he did not own, but which 
he believed was his own. In Conlin v. Osborn, 161 Cal. 
659, it was held that where improvements are destroyed 
_ by fire, while in the vendor’s possession, he is excused 
from further performance of the contract, but in such case 
he can neither retain purchase money paid nor can he en- 
force the collection of money remaining unpaid, and the 
vendee may rescind the contract and recover back money 
that has been paid or deposited under the contract. The 
court further observed that, whatever may be the rule in 
other states, the rule is settled in California. Besides 
the foregoing authorities the following cases seem to sup- 
port the, so-called, minority rule: LaChance v. Brown, 
41 Cal. App. 500; Wilson v. Clark, 60 N. H. 352; Powell 
v. Dayton, 8S. & G. R. KR. Co., 12 Or. 488; Good v. Jarrard, 
93 S. Car. 229; Huguenin v. Courtenay, 21 S. Car. 408, 
53 Am. Rep. 688; Smith v. Cansler, 83 Ky. 367; Gould v. 
Murch, 70 Me. 288, 85 Am. Rep. 325. 

Paine v. Meller, 6 Ves. Jr. (Eing.) *349, the leading 
English case, as announced in the majority opinion, is 
discussed by Chief Justice Daly in the Wicks case, and 
it is there pointed out by the distinguished chief justice 
that the English rule, announced by Lord Eldon in the 
Paine case, was “where the purchaser had expressed him- 
self satisfied with the title, but before the conveyance was 
prepared the houses were destroyed by fire.” Lord 
Eldon, with respect to the premises, and the purchaser’s 
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relation thereto, expressly declared: ‘They are vendible 
as his, chargeable as his, capable of being incumbered as 
his; they may be devised as his; they may be assets; and 
they would descend to his heir.’ And that: “The houses 
being burnt before a conveyance, the purchaser is bound, 
if he accepted the title.” It appears that in England the 
vendee prepares the deed, instead of the vendor, as with 
us, and presents it to the vendor for execution. So that, 
if the vendee was “satisfied with the title,” it was in- 
cumbent on him at once to prepare and present the title 
deed to the vendor for execution. If he did not do so but 
delayed, and, in the meantime, loss occurred, such loss 
was rightfully his. In that view of the facts, and in view 
of the following English citation, it appears that the 
Paine case is not an authority that may properly be in- 
voked in support of the main opinion. Taking the lan- 
guage of the Paine case, in its usually accepted sense, it 
plainly appears that the vendee was the owner of the real 
estate for every purpose known to the law. 

Stent v. Bailis, 2 P. Wms. (Eng.) 217, 220, is the Eng- 
lish case above referred to. It bears date as of 1724. 
The head note, and the opinion throughout, both bear the 
imprint of blunt and rugged honesty. The head note 
reads: “Against natural justice that any one should pay 
for a bargain which he cannot have.” In the body of the 
opinion is this observation: “If I should buy an house, 
and, before such time as by the articles I am to pay for 
the same, the house be burned down by casualty of fire, 
I shall not in equity be bound to pay for the house, and 
yet the house may be built up again.” 

I fear the opinion of the majority contains possibilities 
of substantial embarrassment to those who may hereafter 
buy real estate in any form, whether it be a home, a busi- 
ness property, or lands, that have not heretofore obtained 
in this state. If the vendee must suffer loss by fire, after 
execution of the contract and while the property is in 
possession and under control of the vendor, unless he pro- 
tects himself in advance by his contract, it may be that 
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the ingenuity of those who delight in legal fictions will 
bring about a condition which will compel the vendee, 
not only to protect himself, in advance, against such loss 
by fire, but as well from loss arising from judgment liens 
that may be obtained after the execution of the contract 
and before delivery of the deed and of the land, and 
perhaps, too, from claims of a spouse or of heirs, where a 
vendor dies in the interval between the date of the con- 
tract and the date of such delivery. 

Some legal writers refer to the so-called English rule 
as a legal fiction. It is well named. Legal fictions are 
the bane of the law. They should not be permitted to 
propagate further in this state. Why should we lift the 
lid from a Pandora box of legal plagues? There is a 
better way pointed out in the wholesome rule that pre- 
vails in Maine, New Hampshire, Massachusetts, New 
York, California, Oregon, South Carolina, Georgia, and 
Kentucky. I submit the “great weight of authority” in 
this country can scarcely be claimed for a rule of law 
which does not find support in the jurisdictions just cited. 
Nor should Stent v. Bailis, 2 P. Wms. (Eng.) 217, be 
lost sight of. We should adhere to the reasonable rule of 
Jaw there announced. Where a vendor contracts to de- 
liver an entire estate, it is clear that his obligation is 
unfulfilled if he delivers only a part.of it. Lord Bacon 
said: “Chancery is ordained to supply the law, not to 
subvert the law.” 2 Story, Equity Jurisprudence (14th 
ed.) title page. 

An argument that is advanced in support of the con- 
clusion of the majority opinion is that, if a man buys real 
estate for an agreed price and pays a part of the earnest 
money and agrees to pay the remainder on a given date, 
he is entitled to his bargain, even though in the mean- 
time the value of the land should have appreciated. Even 
so. The thing is in existence. The land contracted for is 
there for delivery, and under the contract the buyer is, of 
course, entitled to that which he bought. If the land de- 
preciated in value he would, of course, be compelled to 
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pay for it, no matter what the depreciation, because the 
commodity that he bought, all of it, is there for delivery. 
The argument is not formidable. It is not even plausible, 
and much less is it conclusive. To illustrate: A. sells 
to B. for sufficient consideration land bordering on the 
Missouri river. The contract provides that B. shall pay 
the purchase price, or the unpaid part thereof, as the 
case may be, on a future named date, and on that date 
delivery of the deed and the land is to be made to B. On 
the day fixed for delivery A. sets out with B. to the farm 
to deliver to him his purchase. Upon arrival they find 
that on the preceding day the river changed its course, as 
is its wont at times, and where the land was, there is now 
nothing but a gurgling swirl of yellow water. Upon 
whom shall fall the loss by this act of God? Shall it be 
the loss of A. who was in possession and who contracted 
to deliver and now has nothing to deliver and therefore 
cannot fulfil his contract? Clearly the loss will fall on 
A., the vendor, because every vestige of that which he 
agreed to deliver, the res, has been destroyed. But if 
only that part of the land upon which the buildings were 
situate was destroyed, and if the vendee did not provid2 
against loss from so calamitous an event in the contract, 
under the rule announced by the majority, the loss of the 
engulfed buildings would be his. Reduced to its last 
analysis there is something about the rule, as applied to 
the facts in the present case, that makes it appear almost 
ridiculous. Clearly a doctrinaire’s rule of law, a legal 
fiction its progenitor, has been ingrafted upon the juris- 
prudence of Nebraska. 

A contract to deliver an entire estate can no more be 
fulfilled by delivery of a part of the estate than it can be 
fulfilled by failing to deliver any part of the estate. It 
is nowhere asserted that the contract is ambiguous. But, 
even if it were, the construction that the parties them- 
selves placed upon it would prevail. It appears, in the 
majority opinion, that the vendor collected the insurance, 
a trifling sum, thereby asserting an act of ownership. 
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But, by the grace of judicial compulsion, he paid the in- 
surance money to the vendee, who was not a party to the 
insurance policy. In view of the fact, however, that, as 
announced in the main opinion, the sole question is, as 
to which of the parties shall suffer the loss, the question 
of insurance is a mere passing incident. 

For the reasons herein expressed, I respectfully dissent 
from the judgment of the majority of the court. 


MAMIE BRISTOL, APPELLEE, V. CLARENCE M. BrisTot, 
APPELLANT. : 


FiLep DECEMBER 21, 1921. No. 21834. 


1. Divorce: EXTREME Cruetty. “There may be extreme cruelty 
justifying a decree of divorce without physical injury or violence. 
Unjustifiable conduct on the part of husband or wife, which 
utterly destroys the legitimate ends and objects of matrimony, 
may constitute extreme cruelty.” Myers v. Myers, 88 Neb. 656. 


: ALimony. Alimony, as that term is technically under- 
stood, may not be allowed to the husband out of the wife’s 
separate property, in an action for dissolution of the marriage; 
but where it is shown that the accumulated property in the name 
of the: wife is the result of the joint earnings of the parties, the 
court will inquire as to the source of*the accumulated property, 
and, in the exercise of a reasonable discretion, will divide the 
property between the parties, awarding to the husband his equit- 
able portion thereof, and may enter a judgment in favor of the 
husband for the equitable amount found to be due him. 


APPEAL from the district court for Keith county: 
CHARLES EK. Evprep, Jupep. Affirmed as modified. 


Beeler, Crosby & Baskins and L, A. DeVoe, for appel- 
lant. 


Halligan, Beatty & Halligan, contra. : 


Heard before Lerton, DEAN and Day, JJ., DitworTH 
and CLEMENTS (E. P.), District Judges. 


Day, J. 
This is an action for divorce by Mamie Bristol against 
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Clarence M. Bristol, on the ground of extreme cruelty. 
The answer of the defendant denied the charges against 
him, and prayed that a divorce be denied. The answer 
also alleged that the plaintiff’s property had been greatly 
enhanced in value as the result of the joint earnings of 
the parties during the marriage, and prayed that, in the 
event a divorce was granted, an accounting be taken of 
the property’in the possession of the plaintiff represent- 
ing the joint efforts of the parties during the marriage, 
and that he be awarded his equitable portion thereof. 
The trial court granted the plaintiff a divorce, and also 
found that a certain automobile truck, carpenter tools, 
and liberty bonds of the value of $400, all of which were 
in the possession of the defendant, belonged to the de- 
fendant; and, in addition to the above-mentioned items, 
the trial court awarded the defendant a judgment for 
$600, and decreed the same “a charge upon the said prop- 
erty of the plaintiff.” From this judgment the defendant 
appeals, complaining that the evidence is not sufficient to 
support a decree of divorce, but also asking that, if the 
decree of divorce be sustained, this court upon a trial 
de novo award him a much larger sum as his equitable 
share of the joint earnings of the parties than that 
allowed by the trial court. The plaintiff filed a cross- 
appeal, in which she complains that the evidence is not 
sufficient to sustain a judgment awarding the defendant 
any sum whatsoever out of the joint earnings of the 
parties, and further complaining that in any event the 
court should not have decreed the amount to be a lien 
upon her property. 
- The main questions presented by the record involve an 
examination of the evidence. It appears that the parties 
were married on May 4, 1914, and lived together for a 
period of a little more than five years. For the first two 
years of their marriage everything went satisfactorily, 
and thev got along well together and prospered. 

At the time of the marriage the defendant was 48 years 
of age, and divorced from a former wife. The plaintiff 
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was a widow, the mother of several children, two of 
whom, Robert and Vina, aged, respectively, 15 and 11 
years, lived with their mother, and after the marriage 
made their home with the plaintiff and the defendant. 
The children, according to the claim of the defendant, 
were the cause, directly or indirectly, of most of the 
trouble. The testimony indicates that the defendant, 
without any apparent good reason, formed a great dislike 
to Vina, the most serious objection being that she talked 
too much; that she would continually “butt in” to every 
conversation. Defendant testifies: “I got tired of it, 
and couldn’t bear to have her around me.” From mat- 
ters which appear in the record as trivial in the extreme, 
‘he carried his eccentric dislike to Vina to the extent of 
refusing to eat anything she had cooked, and on one occa- 
sion refused to eat pop-corn which she had prepared. He 
treated her as an entire stranger; refused to ride in the 
automobile with her; and on one occasion, when the roads 
-were muddy and she was unable for that reason to use 
her wheel in going to school, he refused to allow her to 
ride with him, and, although he passed her about a mile 
from the schoolhouse, trudging through the mud, he did 
not invite her to ride with him. ‘The conduct of the de- 
fendant toward the daughter was a source of great morti- 
fication to the plaintiff, and led to some remonstrance on 
her part as to his actions. As time went on the defendant 
manifested a sullen and grouchy disposition toward the 
plaintiff. He refused to take her to town, or to church, 
or any place else, especially if the children were to go 
along. In one of his sullen moods defendant took his 
gun and announced that he was going to kill himself. 
On another occasion, following some words, he went out 
after dark, saying he was going to kill himself and end 
it all. He fired off his revolver, and remained out all 
night, appearing, however, the next morning for break- 
fast. The conduct of the defendant towards the plaintiff 
and her children grievously wounded the plaintiff's feel- 
ings, and so preyed upon her mind that she became 


324 NEBRASKA REPORTS. [Vor. 107 


Bristol v. Bristol. 


nervous and sick, and was confined to her bed for a period 
of more than six weeks. 

We deem it unnecessary to go into further detail as to 
the actions of defendant, as enough has been said to 
illustrate the general condition of the home life. There 
is no testimony that the defendant was guilty of physical 
abuse to either the plaintiff or the children, but we are 
entirely satisfied from the record that his unjustifiable 
conduct was such as to utterly destroy the legitimate 
ends and objections of matrimony, and constitute extreme 
cruelty as that term has been defined by the repeated 
decisions of this court. For cases involving this prin- 
ciple, see, Myers v. Myers, 88 Neb. 656, and Miller v. 
Miller, 89 Neb. 239. 

We come now to a consideration of that branch of the 
case affecting the property rights of the parties. It ap- 
pears that at the time of the marriage the plaintiff was 
possessed of considerable property. She was the owner 
of a farm of 320 acres in Keith county, an 80-acre farm 
in Deuel county, a house with 2 acres of ground in the 
town of Big Springs, a school land lease on 160 acres, 
27 head of cattle, 12 horses, and household goods of mod- 
erate value. She was indebted in the sum of $200. The 
defendant, who had been conducting a garage, owned two 
second-hand automobiles of the aggregate value of $500. 
After the marriage, and with the full approval of the 
plaintiff, the parties made their home upon the plaintiff’s 
properties. By common consent the defendant assumed 
the complete management of the farms, buying and’sell- 
ing as his Judgment dictated, and using the earnings in 
the support of the family, in making improvements on the 
farms, and in buying necessary machinery for use thereon. 
In addition to work performed upon the farms, the de- 
fendant earned $1,300 by outside work, all of which went 
into the common fund. While the ultimate result of the 
defendant’s efforts did not show a very marked success, 
it is not denied that he worked diligently and faithfully, 
and exercised his best judgment in the management of 
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the properties. It is impossible to strike anything like 
an exact balance showing the net result of the defendant’s 
efforts in enhancing the value of the plaintiff’s properties. 
His testimony places it in excess of $8,000, but, in doing 
this, he overlooks the fact that during the existence of the 
marriage a portion of the plaintiff’s property was sold 
and the proceeds used in furtherance of their farming 
enterprises, and that also the plaintiff had become re- 
sponsible for debts in excess of $3,600 for materials which 
went to the improvement of the properties, and for living 
expenses. From a careful analysis of the testimony, we 
conclude that the defendant contributed to the commun- 
ity property approximately $1,650. The trial court 
sought to give the defendant this amount by decreeing 
to him the automobile truck and tools, valued at $650, 
and the liberty bonds, worth $400, and rendered a judg- 
ment for the defendant for the balance of $600. 

‘It is urged by the plaintiff that there is no authority in 
law for the court to allow the defendant alimony out of 
the plaintiffs property. At common law, upon a dis- 
solution of the marriage, the husband could not obtain 
alimony out of the wife’s separate property, and our stat- 
ute in this respect has not enlarged the common-law rule. 
In this case, however, the defendant does not seek ali- 
mony out of the plaintiff’s property, as that term is 
technically understood. He seeks rather to recover his 
equitable share of the accumulated property in the pos- 
session of the plaintiff which accrued th.ough their joint 
efforts. This he may do, where it is shown that the 
accumulated property in the name of the wife is the re- 
sult of the joint earnings of the parties, and in such case 
the court will inquire as to the source of the accumulated 
property, and in the exercise of a reasonable discretion 
will divide the property between the parties, awarding 
the husband his equitable portion thereof, and may enter 
a judgment in favor of the husband for the equitable 
amount found to be due him. This principle has been 
recognized in Myers v. Myers, 88 Neb. 656, and in Miller 
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v. Miller, 91 Neb. 500. In the Miller case, it was held 
that the trial court should consider all of the facts in evi- 
dence as to the property rights of the parties, the source 
from and the manner in which their property was 
accumulated, and should exercise a reasonable discretion 
in dividing the property between them. 

From an examination of the testimony, we are of the 
opinion that the judgment of the trial court upon the 
issue of divorce, as well as the division of the property 
rights, is sustained by the evidence. But we think that 
the court erred in decreeing that the amount of $600 
should be “a charge upon the said property of the plain- 
tiff.’ Literally speaking, the decree of the trial court 
would be a lien upon the plaintiff’s personal as well as 
her real property, including the homestead. The lan- 
guage of the decree is too broad, and should not be ex- 
tended beyond such lien as the law creates in an ordinary 
judgment. That part of the decree, “and the same ‘is 
decreed a charge upon the said property of the plaintiff,” 
should be eliminated. As so modified, the judgment is 
affirmed; costs to be taxed to appellant. - 

AFFIRMED AS MODIFIED. 


Harry T. HUte Br AL., APPELLANTS, V. CITY OF HUMBOLDT 
ET AL., APPELLEES. 


Fitep DeceMBER 21, 1921. No. 21892. 


1. Municipal Corporations: Ciry CLerK: Directory Dutizs. Sec- 
tion 5147, Rev. St. 1913, prescribing generally the duties of the 
city clerk of a city of the second class and requiring him to 
“keep a correct journal of the proceedings of the council,” so far 
as it covers the matter of recording the reading of a city ordi- 
nance, is directory merely, and not mandatory. 

: ORDINANCES: PRESUMPTION. Where the minutes of the 

city council show that an ordinance was adopted, and set forth 

the record of the yea and nay vote thereon, the silence of the 
record on the matter of the reading of the ordinance, not re- 
quired by the statute to be recorded, does not prove that the 
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ordinance was not read, but, on the other hand, the presumption 
. is that the ordinance was properly enacted. 


3. : : . Where the municipal record of such a 
city oes not affirmatively show that the ordinance was not read 
the third time before final passage, but it does appear that the 
ordinance was passed and the vote thereon is spread upon the 
record, it will be presumed that the ordinance was duly read 
before it was adopted. 


4, Evidence: L&xcGiIsLATIVE RrecorpD: ParoL EvipENcE. Though parol 
evidence may be admissible to supply that part of a legislative 
record which is lost or destroyed, it is not admissible to supple- 
ment the record upon matters as to which the record is merely 
silent. : 


Where the municipal record shows that 
an engineer’s estimate was filed and approved and adopted, parol 
evidence is admissible to prove such estimate where it is shown 
that it has been lost. 


€. Municipal Corporations: Pavrne: Notice. Section 5113, Rev. St. 
1918, providing that personal notice may be given to property 
owners in a paving district, and which does not prescribe the 
length of time of such notice, construed to require that the notice 
be given so as to allow a party a reasonable time to prepare for 
the hearing and to arrange matters so as to enable him to attend. 


AppEaAL from the district court for Richardson county: 
Joun B. Rarer, JuDGE. Affirmed. 


F.N. Prout, for appellants. 
J. EH. Leyda, contra. 


Heard before Morrissey, C. J., ALDRICH and FLans- 
BurG, JJ., HOsreTLeR and MorNING, District Judges. 


FLANSBURG, J. : ° 

This was an action to enjoin the city of Humboldt from 
collecting certain paving assessments. The injunction 
was denied, and plaintiffs appeal. 

The first contention made is that the ordinance, upon 
which the proceedings were based, is void, for the reason 
that the municipal records do not show that it was read 
the third time before its final passage. 

The city charter provides that ordinances shall be read 
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on three different days unless, by a three-fourths vote of 
the council, that rule is dispensed with, and shall require 
for their adoption the vote of a majority of the members 
of the council (Rev. St. 1918, sec. 5154) ; and it is further 
provided that, “on the passage or adoption of every 
by-law or ordinance, the yeas and nays shall be called 
and recorded” (Rey. St. 19138, sec. 5156). 

The municipal records show that the ordinance in ques- 
ticn was read on two different days. It does not appear 
that the rules were suspended. The only record of pro- 
ceedings on the third day is that a motion was made and 
seconded “that ordinance No. 213 (the ordinance in ques- 
tion) be placed on third and final reading, the same to be 
adopted as one of the ordinances of the city of Humboldt, 
to take effect and be in force from and after its passage, 
approval and publication according to law, and the clerk 
is hereby instructed to have same published.” This is 
followed by the entry: “Cope, ‘yea,’ Kotouc, ‘yea,’ Smith, 
‘yea,’ Vertiska, ‘yea.’ Carried.” The plaintiffs contend 
that this does not affirmatively show that the ordinance 
was read before its final passage and adoption, and con- 
tend that oral testimony, introduced to supplement the 
record and to show that the ordinance was in fact read, 
was incompetent and must be disregarded, and that the 
omission of any record evidence to show the reading of 
the ordinance the third time is fatal to the enactment. 

Parol evidence has been held admissible to show steps 
taken in the enactment of laws, where a portion of the 
record covering such steps has been lost, and where the 
record is in that sense, incomplete (State v. Frank, 60 
Neb. 327); or, where the legislative records are ambigu- 
ous or contradictory, parol evidence has been allowed to 
be given to make explanation of them (State v. Junkin, 
79 Neb. 532); and the rule has been announced that an 
ordinance itself may be proved by the “common-law 
method,” as well as by the method, specifically provided 
by statute, of introducing the certified and published 
ordinance (Johnson v. Finley, 54 Neb. 733; Van Valken- 
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berg v. Rutherford, 92 Neb. 803; Shaw v. Alexander, 94 
Neb. 774); but none of these cases goes so far as to hold 
that where a record is made of legislative proceedings, 
and where no part of the record is lost, destroyed or 
missing, parol evidence may be admitted to show that 
certain steps were taken upon which the record is silent. 
On the other hand, we take it to be the rule that where 
the record is intact such evidence is not admissible to fill 
out its omissions. People v. Rhodes, 231 Ill. 270; City of 
Covington v. Ludlow, 1 Met. (Ky.) 295; Stevenson v. Bay 
City, 26 Mich. 44; 36 Cyc. 1248. 

We are therefore confined to the determination of the 
validity of the ordinance upon the record as it stands. 
The record must be found sufficient in itself to show that 
the statutory provisions have been duly complied with. 

Tt will be noted that the statute requires that a record 
of the yeas and nays on final passage shall be recorded. 
The statute does not affirmatively declare that the read- 
ing of the ordinance on three different days must also be 
recorded. The council record, showing that the ordi- 
nance was adopted and setting forth, in full, the vote 
taken on its passage, meets the specific requirement of the 
statute. Such a record raises a presumption that the 
statutory steps required for the passage and adoption of 
the ordinance have been complied with. The record does 
not affirmatively show that the ordinance was not read, 
and, that being the case, it appearing that the ordinance 
was passed and the vote taken thereon spread upon the 
records, a presumption arises that it was read. Town of 
Ruston v. Lewis, 140 La. 777; State v. Cov, 105 Neb. 75; 
State v. Wagener, 130 Minn. 424; Hmmons v. Southern 
P. R. Co., 97 Or. 263; Harrison v. City of Greenville, 146 
Ky. 96; Monett Electric Inght, P. & I. Co. v. City of 
Monett, 186 Fed. 360; 28 Cyc. 396. 

By section 5147, Rev. St. 1913, prescribing the duties 
of the city clerk, it is provided that the city clerk “shall 
keep a correct journal of the proceedings of the council or 
board of trustees.” This section does not specifically de- 
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scribe what the journal shall contain, nor does it make 
clear just how complete and detailed shall be the record 
of the council proceedings. There is no specific direction | 
that the reading of ordinances shall be recorded. This 
general statutory provision, as we view it, so far ag it 
may be involved here, is only directory, and a failure on 
the part of the city clerk to record the reading of the ordi- 
nance the third time, which reading, in our view of the 
law, is here presumed to have taken place, is not fatal. 

A further objection is that the record does not affirma- 
tively show the filing by the city engineer of an estimate 
of the cost of the proposed improvement before the letting 
of the contract, though such an estimate was a requisite . 
to the validity of the proceedings. The council record, 
however, does show that the engineer’s estimate of the 
cost of the improvement was approved and adopted. The 
estimate itself had been lost, but its substance was sup- 
plied by parol. Parol testimony was clearly competent 
for that purpose. 

The further contention is made that notice to property 
owners’ had not been given of the meeting of the city 
council, when it convened as a board of equalization to 
fix assessments. The statute (Rev. St. 1918, sec. 5113) 
provides: “Notice of the time of holding such meeting, 
and the purpose for which it is to be held, shall be pub- 
lished in some newspaper published or of general circu- 
lation in said city or village, at least four weeks before 
the same shall be held or, in lieu thereof, personal service 
may be had upon persons owning or occupying property 
to be assessed.” 

Notice of this meeting was published, but it is conceded 
by both parties to this litigation that the notice was in- 
sufficient, both in point of substance and as to time. 

It appears that personal notice was also given. The 
validity of the assessments must, then, depend entirely 
upon that. But it is contended that the personal service 
was bad. The property owners in the district were per- 
sonally served with written notices, setting forth the time, 
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place and purpose of the meeting, the description of the 
lot or tract of land owned or held by the party served 
and the amount of tax proposed to be assessed against it. 
These notices were served from seven to ten days prior to 
the date of the meeting, which was held on July 18, 1920. 
Some of the notices, it is true, were, through mistake, 
dated July 23, but in each of them the time specified as 
the date for the meeting of the council was correctly set 
forth. The testimony in behalf of defendants and the 
town marshal’s return upon the notices, showing the date 
of service, stand as uncontradicted proof that all notices 
were served at least seven days prior to the holding of the 
meeting. It is the plaintiffs’ contention that these 
notices were insufficient for the reason that they were not 
served at least four weeks before the meeting. It is 
argued that the statute requires a four weeks’ notice by 
publication and that a proper interpretation clearly indi- 

cates that, where personal service should be resorted to, 
' it was intended that the notice should be served at least 
four weeks prior to the holding of the meeting. We do 
not so interpret the statute. The statute does not say 
that service may be had by publication and that four 
weeks must elapse after the completion of publication be- 
fore the meeting may be held, but, on the other hand, 
says that the notice shall be published in some newspaper 
at least four weeks before the meeting shall be held, 
which, as we interpret it, means a publication once each 
week for four weeks. Cook v. Gage County, 65 Neb. 611. 
It is evident that the statute contemplates that the meet- 
ing may be held immediately after the four weeks’ notice 
by publication has become completed. Whether that 
notice became complete immediately after the fourth pub- 
lication or not until four full weeks had elapsed after the 
first publication, we find it unnecessary here to decide. 
The decisions of this court on that question are collected 
and discussed in Pohlenz v. Panko, 106 Neb. 156. How- 
ever that may be, in the case of personal service,- the 
notice is complete as soon as served. Neither in the case 
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of published notice, nor in the case of personal service, 
does the statute prescribe that any certain period of time 
shall elapse after the service is completed. Where no 
such time is prescribed by statute, we understand that a 
reasonable time will be implied. We take it, therefore, 
that the statute should be interpreted to mean that, where 
personal notice is resorted to, it must be served so that a 
party will be allowed an ordinarily reasonable time to 
prepare for the hearing and to arrange matters so as to 
enable him to attend. People v. Frost, 32 Ill. App. 242; 
Burden v. Stein, 25 Ala. 455. 

In this case the notice seems to have adequately served 
the purpose. The meeting of the board of equalization 
was largely attended by the property owners in the dis- 
trict. None of the property owners appeared and 
objected that they had received no timely notice of the 
meeting, and we are unable to say, under the facts in this 
case, that the personal service, given from seven to ten 
days prior to the meeting, did not give reasonable notice 
in point of time. 

For the reasons given, the judgment of the district 
court is 

AFFIRMED. 


BANK OF COMMERCE & SAVINGS, APPELLEE, V. CHARLES C. 
RANDELL,, APPELLANT. 


Firep DECEMBER 21, 1921. No. 21724. 


1. Notes: “Homper IN DuE Course.” A payee who receives a nego- 
tiable instrument in good faith, for value, before maturity, and 
without notice of any infirmity therein, from a holder, not a 
maker or drawer, to whom it was negotiated as a completed in- 
strument, is a holder in due course within the purview of the 
negotiable instruments law (Rev. St. 1913, secs. 5319-5513) so as 
to preclude the defense of fraud and failure of consideration be- 
tween the maker or drawer and the holder to whom the instru- 
ment was delivered. 


Fraup AND Goop FaIrH: QUESTIONS FOR JuRY. Evidence 


Vor. 107] SEPTEMBER TERM, 1921. 333 
Bank of Commerce & Savings v, Randell: 


examined, and held that different minds might draw different 
conclusions therefrom as to whether or not there was fraud in 
the inception of the note, and, if so, whether or not appellee had 
knowledge thereof at the time it purchased the note; and, there- 
fore, the case should have been submitted to the jury under 
proper instructions. 


Appa from the district court for Douglas county: 
CHARLES Lestiz, Jupce. Reversed. 


Crofoot, Fraser, Connolly & Stryker, for appellant. 


Montgomery, Hall & Young, contra. 


Heard before Morrissey, C. J.. ALDRICH, FLANSBURG 
and Ross, JJ.. Burton and Corsy, District Judges. 


Burton, District Judge. 

In November, 1918, W. A. McClaran and C. A. Lanagan 
sold the note of one Randell for $10,000 to the Bank of 
Commerce & Savings, of Duluth, Minnesota. The origi- 
nal note obtained from Randell by McClaran and Lanagan 
was in payment of certain shares of stock in the Onah- 
man Iron Company. Randell claimed this note was 
obtained by fraud and without consideration, and also 
claimed the bank had notice of these facts at the time it 
purchased the note. The sale was made to one Locher, 
acting president of the bank, and Locher claimed he had 
no knowledge of any infirmity in the note at the time of 
purchase. Locher furnished McClaran and Lanagan a 
blank note of the bank, and the note was made direct to 
the bank as payee, and, at the request of Locher, the 
shares of stock in the Onahman Iron Company were de- 
posited with the bank as collateral. 

The bank claimed to be a holder of the note in due 
course, and that the defense of fraud was not available 
to the defendant as against it. We are confronted with 
three questions: Can the payee named in a negotiable 
promissory note, under the negotiable instruments law, 
ever be a holder in due course? If so, was the original 
note, obtained by McClaran and. Lanagan from Randell, 
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fraudulent and without consideration? And, if so, did 
the bank have notice of said facts? 

Taking up the first question, we believe it is necessary 
to consider certain sections of the negotiable instruments 
law in order to answer it intelligently. We shall refer 
to the sections considered ‘as contained in the Revised 
Statutes of Nebraska for the year 1913. : 

Section 5370. ‘‘A holder in due course is a holder who 
has taken the instrument under the following conditions: 
First, that it is complete and regular upon its face; 
second, that he became the holder of it before it was over- 
due and without notice that it had been previously dis- 
honored, if such was the fact; third, that he took it in 
good faith and for value; fourth, that at the time it was 
negotiated to him he had no notice of any infirmity in 
the instrument or defect in the title of the person nego- 
tiating it.” 

Section 5348. “An instrument is negotiated when it is 
transferred from one person to another in such manner 
as to constitute the transferee the holder thereof. If 
payable to bearer it is negotiated by delivery. If pay- 
able to order it is negotiated by the indorsement of the 
holder completed by. delivery.” 

In subdivision 4, sec. 5370, the word “negotiated” is 
used. Under this section the instrument must be nego- 
tiated if the one who receives it is to be a holder in due 
course. We must, therefore, ascertain the meaning of 
the word “negotiate” as used in the statute, and also 
whether it is any different than in the law merchant. The 
first sentence of section 5348 appears to be a complete 
definition of “negotiate” and harmonizes with its meaning 
in the law merchant. In the case of Liberty Trust Co. v. 
Tilton, 217 Mass. 462, L. R. A. 1915B, 144, it is held that 
the provision of the negotiable instruments law that an 
instrument is negotiated by delivery if payable to bearer, 
while if payable to order it is negotiated by the indorse- 
ment of the holder completed by delivery, was not in- 
tended to include all the ways in which an instrument 
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might be negotiated. The second sentence of the section © 
simply recites the two usual and ordinary ways of nego- 
tiating an instrument. In the case at bar McClaran and 
Lanagan signed their names on the back of the note with 
their guaranty at the time they delivered it to the bank. 
By reference to sections 5377 and 5507 it appears that the 
above definition is in harmony with the legislative intent. 
Section 5507 says: “ ‘Holder’ means the payee or in- 
dorsee of a bill or note, who is in possession of it, or the 
bearer thereof.” Section 5377 says: “Every holder is 
deemed prima facie to be a holder in due course.” Even 
a payee who gets the note direct from the maker is a 
prima facie holder in due course. Of course, this pre- 
sumption is rebutted by proof of the fact. But, if every 
holder is deemed a prima facie holder in due course, then 
a payee who got the note from a holder, other than the 
maker or drawer, is also a prima facie holder in due 
course. Substituting in section 5370 the equivalent of 
holder, the section would read: “A holder in due course 
is a payee or indorsee of a bill or note, who is in pos- 
session of it, or the bearer thereof, who has taken the 
instrument under the following conditions,’ etc. The 
statute, then, recognizes that a payee may be a holder in 
due course. This meaning is so obvious that the legisla- 
ture must have intended it, or it would have said other- 
wise in plain language. Any other construction of the 
statute takes away a common-law right, and such a con- 
struction should not be adopted unless the plain words 
of the act compel it. The word “negotiate” is properly 
defined in the first sentence of section 5348, and is in 
perfect harmony with the other sections, which, to say the 
least, recognize that a payee may be a holder in due 
course. And this definition is not materially different 
from the common-law definition. 

We conclude, therefore, that a payee who receives a 
negotiable promissory note, in good faith, for value, be- 
fore maturity, and without notice of any infirmity, from 
a holder, not the maker, to whom it was negotiated as a 
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completed instrument, is a holder in due course within 
the purview of the negotiable instruments law, so as to 
preclude the defense of fraud and failure of consideration 
between the maker and the holder to whom the instru- 
ment was delivered. 

This conclusion is supported by a long line of authori- 
ties also holding the negotiable instruments law has not 
changed the law merchant in this respect. 

“A promissory note, complete as to form, and payable 
to a named person, may be negotiated to that person by 
being sold to him or taken by him for value. This is the 
common and popular signification of the word. It was 
the sense in which it was used in the law merchant before 
the negotiable instruments act. Its meaning has not 
been changed by the act. * * * The word ‘negotiate’ 
being defined thus in the act, and being given a definition 
in conformity to that attached to it by the common law 
before the passage of the act, it must be held to have the 
same meaning throughout the statute, in the absence of 
a strongly countervailing context requiring a different 
signification.” Liberty Trust Co. v. Tilton, 217 Mass. 
462, L. R. A. 1915B, 144. See, also, Merchants Nat. Bank 
v. Smith, 59 Mont. 280; Redfield v. Wells, 31 Idaho, 415; 
Johnston v. Knipe, 260 Pa. St. 504; Brown v. Rowan, 154 
N. Y. Supp. 1098; Figuers v. Fly, 187 Tenn. 358; Dizon 
v. Dixon, 31 Vt. 450; White-Wilson-Drew Co. v. Egelhoff, 
96 Ark. 105. 

In the case of Hx parte Goldberg & Lewis, 191 Ala. 356, 
we find the court, speaking of the law merchant, using 
the following very appropriate language: “The law mer- 
chant is essentially the creation of the business world, 
whose practices have hardened into principles, and these 
principles have been shaped and polished for centuries by 
the lapidaries of the law, all to one supreme end, viz., the 
protection of a bona fide holder for value who has 
acquired a negotiable instrument in the due course of 
trade or business. Only such protection can give con- 
fidence, and only confidence can give free currency to any 
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medium of exchange. This is the capstone of the struc- 
ture known as ‘commercial law.’ Its codification into a 
uniform negotiable instruments law has been accom. 
plished, not for the purpose of altering any of its essen- 
tial principles, and certainly not for the purpose of de- 
stroying or weakening. its cardinal principle, but for the 
purpose of harmonizing certain minor differences existing 
in the various jurisdictions.” 

Some courts seem to hold that the whole of section 
5348 must be read together in reaching a definition of the 
word “negotiated” as used in the negotiable instruments 
law. Appellant cites numerous cases, some holding to 
this view, others, when rightly understood, not sustaining 
such contention. We shall notice a few of them herein. 

The main case is Vander Ploeg v. Van Zuuk, 135 Ia. 
350, 18 L. R. A. n. s. 490. In this case the two defend- 

‘ants, Van Zuuk, were to have been joint makers with one 
Pothoven. The note was signed by the two defendants 
in blank. The blank was turned over to Pothoven, who 
filled it out payable to plaintiff, or order, for $2,000, and, 
being indebted to plaintiff in said amount, delivered it to 
him. The plaintiff had no knowledge of the facts. 
Pothoven never was the holder of a completed instru- 
ment, neither did he give any consideration for it. 
Indeed, he would have been a joint maker had he done as 
he agreed with the defendants. He never possessed an 
instrument he could negotiate. Pothoven defrauded the 
plaintiff and defendants. He was not the holder of a 
promissory note, for it was a blank as delivered to him. 
The statutory definition, “An instrument is negotiated 
when it is transferred from one person to another in such 
manner as to constitute the transferee the holder thereof,” 
contemplates an instrument and a holder. Pothoven was 
neither, within the meaning of the negotiable instruments 

“law. He was in possession of a blank only. The stat- 
utory definition of “holder” is: ‘Holder’ means the 
payee or indorsee of a bill or note, who is in possession 
of it, or the bearer thereof.” Pothoven was not the 
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bearer of a completed note. Under the law merchant 
the plaintiff would have been a holder in due course. 
The negotiable instruments law has changed the law 
merchant in this respect, as it deals with a completed in- 
strument only. The Iowa court was right in holding 
plaintiff was not a holder in due course under our negoti- 
able instruments law. However, the Iowa court say: 
‘We do not mean to say that in no case can the person 
named as payee in a negotiable instrument be the holder 
thereof ‘in due course.’ If A., purchasing a draft to be 
transmitted to B., in payment of A.’s debt to B., causes 
the draft to be drawn payable to B., no doubt A. is the 
nolder of such draft, and B. taking it for value becomes a 
holder in due course.” As this hypothicated case is not 
different in principle from the case at bar, we feel the 
Iowa case is not an authority against cur conclusion 
herein. 

The case of Britton Milling Co. v. Williams, 44 8. 
Dak. 525, seems to sustain appellant’s contention, and 
is the last expression of any court on the subject, so 
far as we have been able to ascertain. We are con- 
strained to the belief that this case is based upon a mis- 
understanding of the Iowa case, and also the Herdman: 
case, cited therein, and is contrary to the weight of 
authority. 

The Oregon case cited, under the facts existing therein, 
is not an authority against our position herein. This 
seems clear from a later decision of that court, Simpson 
v. First Nat. Bank, 94 Or. 147, 159, where it is stated: 
“Nothing said in the opinion rendered in Bank of 
Gresham v. Walch, 76 Or. 272, should be construed to 
mean that this court is committed to the doctrine that 
under the negotiable instruments law the payee is never a 
holder in due course.” 

It will serve no useful purpose to discuss any more of 
the authorities cited. Some of them seem to sustain 
appellant’s position, others, we believe, do not, when 
rightly understood. We are satisfied a payee in a negoti- 
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able instrument may, under our negotiable instruments 
law, as he could at common law, be a holder in due 
course, and that the great weight of authority so holds. 
We also believe, upon prem; this is the logical 
position. 

The settled law is that, were the defense interposed is 
fraud in the inception of the note, and there is evidence 
to support such defense, the burden is upon the plaintiff 
to prove that he is a bona fide holder for value. There is 
no question but that appellee was entitled, in the case at 
bar, to have gone to the jury on this proposition. There- 
fore, the only question remaining is: Did appellant fur- 
nish evidence sufficient on the question of fraud and fail- 
ure of consideration, and appellee’s knowledge thereof, to 
have entitled him to have gone to the jury? 

As to the question of fraud it is necessary to examine 
the proof. Randell was told by McClaran, Lanagan, and 
Lyons, that there was an abundance of ore, that there 
were many tons being mined daily, that a great deal of 
ore had been marketed and the money for it would be 
paid at once, and that dividends would be paid almost 
from the start at 10 per cent. a quarter and would soon 
pay the note. Randell was further told that many car- 
loads of ore were being mined daily, and that 60 men 
were at work in the mines, that there was a good demand 
for the ore, and that ore sales were contracted for five 
years ahead, so that their profits were assured, even if 
the war closed; that there were millions of tons of ore 
untouched, that they knew, as drillings had been made, 
that they had the best of machinery, and they were sell- 
ing $500,000 of stock to obtain money to operate the mine 
and to.develop new ones. 

These statements, in the main, were false. There never 
was a 40 per cent. dividend, and, in fact, no dividends of 
any importance, certainly insufficient to pay any part of 
the note. The mine closed down in the fall of 1919, and 
this is when Randell discovered the truth for the first 
time. Randell had no experience in the mining business, 
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and, of course, trusted to these men, McClaran, Lanagan, 
and Lyons. Randell testified that these men sort of 
hypnotized him. One cannot read this record without 
concluding that Randell’s mind was controlled by these 
men, and that they dictated the contract on both sides 
and there never was a meeting of the minds, the first 
requisite of every valid contract. 

Section 5373 of the negotiable instruments law pro- 
vides: “The title of a person who negotiates an instru- 
ment is defective within the meaning of this chapter 
when he obtained the instrument, or any signature 
thereto, by fraud, duress or force and fear, or other un- 
lawful means, or for an illegal consideration, or when he 
negotiates it in breach of faith, or under such circum- 
stances as amount to a fraud.” 

It would seem, therefore, from what has been said, that 
it was a question of fact for the jury to determine 
whether or not McClaran and Lanagan obtained the first 
note from Randell by fraud, within the meaning of sec- 
tion 5373, above quoted. The jury might well have found 
that the representations were made as statements of 
facts, that they were untrue, and known at the time to be 
untrue, or else made recklessly upon insufficint informa- 
tion; that they were made with intent to defraud and for 
the purpose of inducing Randell to act upon them; and 
that he did so act and was thereby damaged. If the jury 
so found, surely there was sufficient evidence to have 
sustained the verdict. And this was the test, although 
the court might have thought the finding should have 
been otherwise. To say the least, it seems to us there 
was sufficient evidence to have gone to the jury on the 
question of fraud. 

Section 5374. ‘To constitute notice of an infirmity in 
the instrument, or defect in the title of the person negoti- 
ating the same, the person to whom it is negotiated must 
have had actual knowledge of the infirmity or defect, or 
knowledge of such facts that his action in taking the 
instrument amounted to bad faith.” 
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McClaran stated in his testimony that he thought he 
told Locher what- the note was given for; that is, what 
Randell received for the note. Lanagan, in his testi- 
mony, seemed to think Locher was told all about the 
deal, but insisted on giving his conclusions. Locher him- 
self would not say unequivocally he was not told what the 
note was given for. Locher held a contract for the sale 
of Onahman Ivon Company ore and must have known 
little ore was being mined and sold. Locher testified he 
knew at the time he delivered the blank note to McClaran 
and Lanagan that they already held Randell’s note. He 
knew, therefore, he was to get a renewal note. He testi- 
fied he did not know the note was at the First National 
Bank at the time he gave the blank to McClaran and 
Lanagan, so that the renewal note might run to the bank 
as payee. He requested McClaran and Lanagan to have 
Randell put up the shares of stock he held as collateral. 
He knew a note was at the First National Bank McClaran 
and Lanagan had to meet, presumably because Randell 
had failed to pay it. Under these circumstances the jury 
might well have concluded that Locher knew the original 
Randell note was given for these shares of stock in the 
Onahman Iron Company, and that the note was obtained 
by fraud and without consideration. Indeed, the jury 
might well have concluded that Locher made McClaran 
and Lanagan the agents of the bank to obtain this re- 
newal note and the shares of stock ds collateral for the 
bank. If the jury so found, then the bank could not have 
been a holder in due course. These were conclusions the 
jury might have drawn from the evidence, and, if they 
had, a verdict based thereon would have been sustained 
by the evidence. If different minds could have drawn 
different conclusions from the evidence, then the case 
should have gone to the jury. 8 C. J. 496, secs. 706 et 
seq.; Lahrman v. Bauman, 76 Neb. 846; Central Nat. 
Bank v. Ericson, 92 Neb. 396; Arnd, Admr. v. Aylesworth, 
145 Ta. 185, 29 L. R. A. n. s. 638; Mee v. Carlson, 22 S. 
Dak. 365, 29 L. R. A. n. s. 351. 
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Under the evidence, facts, and circumstances in this 
case, it should have been submitted to the jury under 
proper instructions, and the judgment of the lower court 
is wrong, and the case is reversed and remanded. 

REVERSED. 


KH. C. Kiinck, APPELLEE, V. Dan Reever: E. Roviey 
SMITH, APPELLANT. 


FILED DECEMBER 21, 1921. No. 21805. 


1. Infants: Esroprer In Pais. While generally the doctrine of 
estoppel in pais is not applicable to infants, yet where an infant 
of so mature an age and appearance as makes his statement of 
being of age plausible, while actually transacting business for 
himself, makes fraudulent and false representations that he is of 
age to another for the purpose of transacting business with him, 
and such other person believes such statements to be true and 
relies cand acts thereon and parts with his property because 
thereof, the doctrine of estoppel in pais will apply, and such 
infant will not be permitted to set up his minority as a defense 
to an action to enforce the performance of the contract so entered 
into. . ; 


Appellant, who was between 19 and 20 years of 
age, and was of so mature appearance as to bear out his state- 
ment that he was of sufficient age to do business for himself, and 
had been for some time and was then engaged in business for 
himself in breaking and plowing land of others with a tractor, 
went to appellee to buy an additional tractor to be used in his 
business, which tractor was owned by appellee and in use on his 
farm. During the pendency of negotiations appellee asked appel- 
lant how old he was, and if he was old enough to do business 
for himself, and appellant represented to appellee that he was of 
sufficient age to do busines for himself, and had been so doing 
business for himself for quite awhile, which statements as to his 
age were false and fraudulent. Appellee relied on such state- 
ments as being true, and believed them to be true, and because 
thereof sold the tractor to him and took his notes for the pur- 
chase price thereof. Held, that the doctrine of estoppel in pais 
applies, and appellant will not be permitted to defeat recovery 
on the notes because of his infancy. ; 
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APPEAL from the district court for Perkins county: 
Cuarces E. Evprep, Jupen. Affirmed. 


Beeler, Crosby & Baskins, for appellant. 
Hastings & Hastings, contra. 


Heard before Lerron, Dean and ALDRICH, JJ., CLEM- 
ENTS (E. P.) and Ditwortu, District Judges. 


DitwortH, District Judge. 

The appellee, E. C. Klinck, instituted this action in the 
district court for Perkins county, Nebraska, against the 
appellants, Dan Reeder and E. Rollen Smith, to recover 
the remainder due on three promissory notes, executed 
by the defendants in favor of the plaintiff. 

One L. O. Pfeiffer, as friend of E. Rollen Smith, .ap- 
plied to the court for the appointment of a guardian 
ad litem for Smith, stating that he was a minor, and the 
court thereupon duly appointed one John B. Beveridge as 
such guardian ad litem. The guardian ad litem filed an 
amended answer on behalf of said minor, E. Rollen 
Smith, wherein he admits the signing of the notes set 
forth in plaintiff’s petition, and alleges that he signed 
Said notes jointly with the defendant Dan Reeder; and 
as a defense alleges that, at the time of signing said 
notes, he was a minor, and that he would not attain his 
majority until July 1, 1920, the day the said amended 
answer was filed; and that said notes were not given in 
payment for necessaries of life for said defendant, but 
were in part payment of the purchase price of a certain 
tractor; that, at the time of the execution of said notes, 
said Smith and the codefendant Reeder were operating 
tractors as partners, but that at about two weeks after 
the execution of said notes said partnership was dis- 
solved, and the said minor defendant disposed of his in- 
terest in the machine so purchased of appellee to the 
defendant Dan Reeder, and that the partnership between 
the two defendants was dissolved; that the plaintiff had 
full knowledge of these facts, and of the turning over of 
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said tractor to said Reeder, and also of the fact that said 
Reeder traded said tractor for a larger tractor, but that 
the minor defendant had no interest therein; that, at the 
time of trading said tractor for the larger tractor, the 
plaintiff promised to release said minor defendant and 
take his name from said notes, and that the plaintiff knew 
all that time that the defendants had made settlement of 
all their partnership interests, and had full knowledge 
that the defendant Dan Reeder had assumed the obliga- 
tion as represented by said notes, and consented thereto. 

The plaintiff filed a reply, denying each and every 
allegation of new matter contained in said amended an- 
swer of the defendant, and further alleged that the said 
minor defendant had for many years been engaged in 
active business for himself, and had for several years 
prior to the execution of the notes sued upon transacted 
business both as an individual and as a full partner of 
the defendant Dan Reeder; that the consideration for the 
notes sued upon was a tractor, sold by the plaintiff to 
the defendants, and that shortly after getting possession 
of said tractor the defendants disposed of the same and 
took the proceeds thereof, and have never tendered the 
plaintiff either the tractor or the proceeds therefor. 
Later the plaintiff filed an. amended reply, in which he 
alleged, in addition to the facts set forth in his original 
reply, that at the time of said original transaction, and 
prior to the exchange of said notes and tractor, the plain- 
tiff asked the said defendant E. Rollen Smith if he was 
doing business for himself, and that said defendant told 
the plaintiff that he was doing business for himself and 
had been for some time past; that said representations 
were fraudulently made, and were so known by the said 
E. Rollen Smith at the time, and that plaintiff believed 
said statements to be true and acted and relied upon said 
statements so made, and, so relying thereon, sold the de- 
fendants the tractor and took their notes therefor; and 
that said minor defendant E. Rollen Smith, by reason of 
said false and fraudulent statements so made at the time 
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of said transaction, believed, acted upon, and relied upon 
by the plaintiff, is now estopped from asserting or claim- 
ing that at the time of the execution of said notes he was 
a minor under the age of 21 years. 

No service was had on the defendant Reeder. The case 
was dismissed as to him and proceeded against the minor 
defendant E. Rollen Smith, alone. The case was sub- 
mitted to the jury, which returned a verdict in favor of 
the plaintiff and against said minor defendant for the 
remainder due on said notes, 

It is urged that the verdict is not supported by the 
evidence. While there was a conflict in the evidence 
upon some of the matters in dispute, yet, from an exami- 
nation of the record, we consider that the jury were well 
justified in returning the verdict which it did, and that 
there was sufficient evidence to support it. The verdict 
of the jury determined all questions of fact in the case 
and controversies arising therefrom. This leaves but one 
question to be determined; that its, whether the minor 
defendant is estopped from denying his liability. 

The appellant relies for a defense almost entirely upon 
the fact that he was not of age at the time he executed 
the notes sued upon, and strongly urges that the doctrine 
of estoppel in pats does not apply to infants. This court 
in 1896 had this question before it, and declared at the 
time that, under certain conditions, the doctrine of estop- 
pel in pais does apply to infants. In the case of Cobbey 
v. Buchanan, 48 Neb. 391, this court said: ‘Generally 
the doctrine of estoppel in pais is not applicable to in- 
fants’—but further declared: “For a_ representation 
made by an infant as to his being of age to estop him 
from asserting infancy as a defense, the representation 
iwwust heve been fraudulently made by the infant and be- 
lieved in, relied on, and acted upon by the other party; 
and the facts claimed to constitute such an estoppel must 
be pleaded.” 

We think this court very properly declared that the 
doctrine of estoppel in pais applied to infants under the 
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circumstances as stated. It isa just and reasonable rule, 
and has been generally recognized by courts in their later 
decisions. We quote with approval the following from 
the case of LaRosa v. Nichols, 92 N. J. Law, 375, 6 A. UL. 
R. 412: 

“Let it be remembered that the contracts of infants are 
not absolutely void, but only voidable. An illuminating 
discussion of this question will be found in the opinion 
of Mr. Justice Stanley, in the supreme court of New 
Hampshire in Hall v. Butterfield, 59 N. H. 354. At page 
2357 he quotes Lord Mansfield as follows: ‘Great incon- 
veniences must arise to others if infants were bound by 
no act. The law, therefore, at the same time that it pro- 
tects their imbecility and indiscretion from injury 
through their own imprudence, enables them to do bind- 
ing acts for their benefit. * * * A third rule, de- 
ducible from the nature of the privilege that is given as 
e shield and not a sword, is that it never shall be turned 
into an offensive weapon of fraud or injustice’ * * * 
As applied to the facts in the case at bar, the law, as I 
view it, is that if a youth under 21 years of age, by 
falsely representing himself to be an adult, which he 
appears to be, for the purpose of inducing another to 
enter into a contract with him, and thereby, through 
such representation and appearance, the other party is 
lead to believe that such infant is an adult, and makes a 
eontract with him, the benefit of which he obtains and 
retains, then, in a suit on that contract, the minor will 
not be permitted to set up the privilege of infancy, be- 
cause by his fraudulent conduct he has estopped himself 
from so pleading; and this in a court of law as well is 
in a court of equity.” 

Another case where the rule is commented upon and 
approved in very apt language is that of Commander v. 
Brazil, 88 Miss. 668; also in Grauman, Marx & Cline Co. 
wv. Krienitz, 142 Wis. 556, and a number of other cases 
from different states are cited. 

It is urged that the representations made by appellant 
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at the time these obligations were executed did not 
‘ amount to a false representation as to the age of appel- 
lant. While there is some little conflict between appel- 
lant and appellee relative to just what was said at the 
time, we consider that the verdict of the jury determined 
that controversy. 

The trial court submitted the question to the jury in 
the following instruction: 

“The jury are instructed that, if you find from the evi- 
dence that at the time plaintiff sold defendants the 
tractor and took the notes of the defendant sued upon in 
this action, the defendant Smith falsely represented to 
this plaintiff that he was of age, and that he was old 
enough to do business for himself; and if you further 
find that plaintiff Klinck believed these statements of the 
defendant Smith, and that he acted and relied upon them 
in making this transaction, then you are instructed that 
defendant Smith cannot now claim that he was a minor, 
and your verdict will be for the plaintiff.” 

This instruction properly presented the matter to the 
jury, and the evidence warranted it in returning the 


verdict it did. At the time appellant made the repre- . 


sentation he did as to his age, he was of such mature 
appearance as to bear ont such representation. He was 
then, and for some time had been, engaged for himself in 
a line of business necessitating the use of a machine such 
as he was negotiating for. In a very few days he dis- 
posed of the machine so that he could not return it to the 
original Owner in the event he determined to declare the 
contract of purchase void. The verdict of the jury deter- 
mined that the representations of age made by appellant 
were false and fraudulent; that appellee believed such 
representatious to be true, and acted and relied on them 
in making the transaction; and appellee, having so 
pleaded, it brings this case clearly within the rule an- 
nounced by this court in Cobbey v. Buchanan, supra, and 
the doctrine of estoppel in pais as applied to infants in 
the later decisions of the courts. 


a 
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We find no error in the proceedings in the trial court 
and the judgment of the district court is 
AFFIRMED. 


THEODORE MAJERUS ET AL. V. KATIE NEARY ET AL., 
APPELLEES: Louis P. WirTH, TRUSTEE, 
APPELLANT. : 


FILED DECEMBER 21, 1921. No. 21817. 


Trusts: TERMINATION. Where the terms of an express trust have 
been fulfilled, the trust may be declared terminated by decree of 
‘court. 


APPEAL from the district court for Richardson county: 
JOHN B. Raprr, Jupenr. Affirmed. 


James E. Leyda, for appellant. 
John C. Mullen, contra. 


Heard before Morrissey, C. J., Ross, ALpricH and 
FianspurG, JJ., Firzgeratp and WaAKELEY, District 
Judges. 


FITzGERALD, District Judge. 

This is an action brought by Theodore Majerus and 
others for the purpose of terminating a trust created by 
the last will and testament of Jacob Majerus, and to 
procure a construction of the last will of Jacob Majerus. 

Jacob Majerus, on August 12, 1910, made the will in 
question, in which he devised and bequeathed his earthly 
belongings comparatively equally among his children and 
the children of a deceased child. He, however, devised 
most of his real estate to his eldest son, John Majerus, 
“in trust, however, for” each of his other children, until 
each devisee should reach the age of 36 years, at which 
time the devisee would take his or her portion in fee for- 
ever. The will allows each devisee, on reaching the age 
of 21 years, to enjoy the use and benefit of his or her por- 
tion, and places the legal title in the trustee. The trustee 
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may at his discretion, for the benefit of any devisee, and 
with the consent of the devisee, convey the land devised, 
provided he should invest the proceeds in other land. An 
annuity of 50 cents an acre, for the benefit of testator’s 
widow, is assessed against each devisee. 

Paragraph 13 of the will provides: “If either one or 
more of my said children shall die not having been 
married and leaving no issue, and before reaching the age 
of 36 years, then the said property herein willed to such 
child or children (deceased) shall be and rest in the other 
children without distinction.” The provision that the 
surviving children shall not take the legal title to its 
share in the division of the portion of a deceased child is 
here again inserted. 

John Majerus, the trustee, died. Theodore, one of the 
sons, has reached the age of 36, and brcught this action, 
praying the court for the appointment of a trustee, and 
direction to such trustee to grant a deed to Theodore. 
The other devisees, being made parties, filed separate 
answers and cross-petitions, praying for a decree order- 
ing the trustee to convey to each, his or her separate 
portion. The district court found for the plaintiffs, and 
for the defendant devisees on their cross-petitions, and 
decreed the conveyance of all the land as prayed. The 
court found all the devisees to be swt juris, married, and 
with children. 

Defendant Louis P. Wirth, being uncertain of his 
rights, appealed from the decision of the district court, 
and presents the case for our determination. Jacob 
Majerns, the testator, had evidently labored hard, and 
carefully conserved the fruit of his labor. He had 
gathered a goodly portion of worldly goods, and he had a. 
large family, most of whom had reached their majority. 
He seems to have feared that his children might dissipate 
the earnings of his lifetime if they should come in pos- 
session of the same before the rosy hues that youthful 
imagination sometimes throws on life’s screen had cleared 
away. He madea will. It was within his rights to make 
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the will, and to make disposition of his property therein. 
His will is lawful, and we can see no construction that 
would defeat any portion of it. But, as is frequently the 
case, the meaning in certain pavagraphs of this testament 
is not entirely clear, and it is submitted to us to deter- 
mine just what Jacob Majerus meant when he wrote his 
last will and testament. 

Testator had evidently seen comfortable fortunes van- 
ish from the grasp of young men and women before they 
had realized the value of money. He fixed the age of 36 
as a safe period at which to release his land to his chil- 
dren, even though they might still be unmarried. But he 
seems to have considered the marriage of his children 
and the bringing of-children into the world by them as a 
substitute for reaching the age of 36 years. 

Paragraph 13 of the will settles the question of the 
vesting of the entire beneficial interest in and to the 
estate and the property devised in trust. Testator clear- 
ly intended by the paragraph to reveal that the marriage 
of his children should shut off all possibility of a re- 
version of his devise. The only way that any devisee 
might lose his or her share that had been devised to John 
Majerus in trust for him or her was to die, “not having 
been married and leaving no issue, and before reaching 
the age of 36 years.” This possibility the trial court has 
found not to exist, and the trial court has also found that 
there is no reason that would justify the court in restrain- 
ing the alienation of the lands in question. 

It is true that testator did not state in exact words that 
the marriage before arriving at the age of 36 years would 
terminate the trust, but the using of exact words might 
have defeated the very purpose he had in mind. It would 


be easy for any of the children to have married for the | 


purpose of obtaining title to his or her land, and, after 
wasting the proceeds, the purpose of such marriage would 
be accomplished and the relation probably terminate. 
Testator gave to his two children who were married at 
the time of making his will their share without restric- 
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tion. In fact, to his daughter, Mary Sullivan, he had 
deeded and delivered her portion before his death, though 
she was under the age of 86 years, but married, and the 
mother of children. To John, the trustee, he devised 
absolutely while John was but 30 years of age. There 
seenis no question as to testator’s intention to devise to 
all of his children absolutely, merely putting a restraint 
on the alienation until the object of his devise should be- 
come settled in life. If there was any possibility of any 
devise being defeated by any contingency, the court would 
have no right to terminate the trust and order the deeds, 
but by the language of the will the marriage of the 
devisee has given to each the right to the unhampered 
enjoyment of the same. Bennett v. Chapin, 77 Mich. 
526; Simmons v. Northwestern Trust Co., 186 Minn. 357 

From a consideration of all the circumstances, and the 
language of the will, we find that the judgment of the 
trial court should be affirmed, and the decree entered 
therein is 

AFFIRMED. 


CHrIisTIAn H. Von KNUTH, APPELLEE, VY. J. B. Ryan, 
APPELLANT. ° 


Firep DECEMBER 21, 1921. No, 21613. 


1. Appeal: DrrecrTion or VERDICT. When the evidence upon a ques- 
tion of fact material to the issue is conflicting, and such that 
reasonable minds might reach different conclusions, the question 
is one for the jury, and it is error for the court to direct a 
verdict. ‘ . 


2. Vendor and Purchaser: Option: Wiruprawat. An option to 
purchase land given without consideration may be withdrawn at 
any time before acceptance, upon giving notice to the other party 
thereto, but an option founded upon a valuable consideration 
cannot be withdrawn before the time specified therein has 
expired. 


AccepTANCE. An option to sell land, 
without Goneidaration or with no time specified in the instrument 
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within which the option must be accepted, may be revoked at 
any time by the giver of the option upon notice to the holder of 
the option before acceptance. The offer, when accepted, con- 
stitutes a contract of sale; and the same result flows from che 
acceptance of the option without consideration, if accepted before 
the option is withdrawn or revoked. 


4. : . . If an option to purchase or sell certain 
land is revoked by the giver of the option, the consent of the 
holder of the option is not necessary to a revocation. Notice of 
a bona fide sale’ by the giver of the option to a third person 
brought to the holder of the option before acceptance by him 
constitutes revocation. 


: < “A mere option fox the purchase of land, 

indeterminate as to ‘ime * * * is terminable at any time 

upon reasonable notice by the vendor.” Stone v. Snell, 77 Neb. 

441. 

6. Contracts: Avompance. Courts do not permit one to avoid a con- 
tract into which he has entered on the ground that he did not 
attend to its terms, that he did not read the document which he 
signed, that ne supposed it was different in its terms, or that it 
was a mere form. 


Aprpat from the district court for Dodge county: 
FREDERICK W. Burton, JupcE. Reversed. 


Abbott, Rohn & Robins and John L. Cutright, for 
appellant. 


Baldrige & Saxton and Viggo Lyngby, contra. 


Heard before Morrissey, C. J., Ross, ALDRICH and 
Fianspure, JJ., Graves and WetcH, District Judges. 


Graves, District Judge. 

This action was commenced in the district court for 
Dodge county by Christian H. Von Knuth, who is ap- 
pellee, against J. B. Ryan, the appellant, for the recovery 
of $800 and interest, as damages arising out of the alleged 
failure of Ryan to perform the terms of a certain option 
contract. The trial was to a jury, and at the close of the 
evidence the plaintiff moved the court to direct a verdict 
in his favor, which motion was sustained, and there was 
a verdict and judgment accordingly. Defendant appealed 
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to this court. Subsequent to the trial the plaintiff, Von 
Knuth, died, and the action was revived in the name of 
Paul Peterson, his administrator. 

The chief error relied upon by the defendant is the 
action of the trial court in refusing to submit the case to 
the jury under proper instructions and directing the jury 
to return a verdict for the plaintiff. 

The petition alleges, in substance, that on the 12th day 
of July, 1919, the defendant was the owner of a certain 
80 acres of land, and that on said day defendant entered 
into a certain written optional contract with plaintiff, 
wherein he agreed to convey the real estate to plaintiff, 
or any person designated by plaintiff, in consideration of 
the price of $12,000. The contract is set out in the 
petition, and the option is for a period of 90 days, recites 
a consideration of $1, and provides for a cash payment 
of $1,500 at the time of the sale, the assumption of a 
mortgage of $6,400, and a payment of $4,100 cash on 
March 1, 1920. The petition alleges, further, that in 
pursuance of the agreement above mentioned plaintiff 
sold said premises to one C. G. Miller on the 14th day of 
July, 1919, and immediately entered into a written con- 
tract for the sale of the same with C. G. Miller, who 
thereupon, it is alleged, made a payment to Von Knuth 
of $1,500 in cash on the purchase price; that immediately 
upon making the sale aforesaid, it is alleged, appellee 
made diligent effort to communicate with defendant in 
order to advise him of said sale and notify him to furnish 
an abstract and execute a deed, but that plaintiff was 
unable to find him; that on the 15th day of July, £919, 
plaintiff advised defendant of the sale aforesaid, and of 
his election to take under said option contract, by. tele. 
gram from Omaha, a copy of which telegram is set out in ° 
the petition; that shortly thereafter plaintiff tendered to 
defendant the initial cash payment of $1,500 and de- 
manded that defendant carry out the terms of his agree- 
ment, but that defendant absolutely and unconditionally 
refused, and has ever since refused, to comply with his 
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agreement; that prior to the expiration of the contract 
between plaintiff and defendant aforesaid, and prior to 
the expiration of the 90-day option period therein pro- 
vided, defendant sold the land described to a third per- 
son, and thereby incapacitated himself from performing 
his contract with plaintiff, and placed himself in a posi- 
tion whereby he could not comply with his contract, and 
thereby repudiated it; that, by reason of the foregoing, - 
plaintiff has sustained damages in the sum of $800 and 
interest from July 15, 1919, for which he prays judgment. 
- The defendant by his answer denies each and every 
allegation contained in the plaintiff's petition, except 
such allegations as are specifically admitted, and admits 
that on the 12th day of July, 1919, he was the owner of 
the land described, and further admits that on the 14th 
day of July, 1919, he sold the aforesaid lands to one 
Hans McTeason, but denies that at any time he ever 
entered into an option contract with plaintiff, and denies 
that he ever signed the instrument, a copy of which is 
set out in the plaintiff’s petition, and alleges that he 
never signed any contract or written instrument with 
plaintiff covering said real estate. He admits that he 
jotted down the terms of sale on a piece of paper and 
signed his name thereto, but denies that he ever received 
the consideration expressed in the alleged option agree- 
nent, or any consideration whatever, and denies that 
there was an option period of 90 days in the instrument 
when signed, or that he authorized plaintiff to insert said 
period of 90 days in the contract, and denies that plain- 
tiff ever paid or offered to pay him the sum of $1,500, or 
any sum, as a first payment, and denies that the alleged 
sale to Miller of said land was bona fide, and prays for a 
dismissal of the action. 

The reply is a general denial of all new matter set out 
in defendant’s answer. 

The pleadings clearly raise the issues: First, that 
there was no consideration paid for the option contract 
sued upon; second, that there was no period of option 
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stated in the contract at the time of the signing of the 
same; and, third, that the plaintiff, Von Knuth, did not 
make a bona fide sale of the property to C. G. Miller, as 
alleged, and had actual notice that the land had been 
sold to McTeason before he (Von Knuth) notified Ryan 
that he accepted the option. 

From a careful consideration of the record, we find 
that there is a conflict in the testimony as to whether any 
consideration was paid, and as to the period of the 
option, as well as to the bona fides of the alleged sale by 
the plaintiff to C. G. Miller. 

As to the payment of the dollar consideration, the 
record discloses the acknowledgment thereof in the option 
contract; that plaintiff and his wife testified the consider- 
ation was paid, and that the defendant positively denied 
its payment. ° 

As to the figures and word “90 days” being in the 
option contract at the time the same was signed by de- 
fendant, the record discloses the denial by defendant. 
The testimony of the witness Debel, an attorney of Blair, 
Nebraska, is that upon request of Von Knuth, about the 
middle of July, although not positive of exact date, he 
wrote into the option contract the description of the land, 
and the word “days,” but is not certain that the figures 
“90” are in his haadwriting, but thinks they are. Plain- 
tiff states positively that he wrote in the figures and 
word “90 days” before the option contract was signed. 

As to the bona fides of the sale by plaintiff to C. G. 
Miller, the testimony of the plaintiff and Broderson agree 
that about 5 o’clock p. m., July 15, the plaintiff met the 
witness, Paul Broderson, on the highway near the Ryan 
eighty, in Washington county, at which time they talked 
about the sale of the land, and Broderson told plaintiff 
that he and his son-in-law, MeTeason, had already pur- 
chased the land. Their testimony is conflicting as to 
what else was said at that time. Broderson testifies that, 
when he told plaintiff that MeTeason had already bought 
the Ryan eighty, plaintiff replied that “Ryan” could not 
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sell it. Plaintiff denies that he so replied, but claims to 
have told Broderson “that he (Ryan) couldn’t sell it; [ 
had an option on the farm and it was sold.” The record 
discloses that the night letter sent by plaintiff to de- 
fendant, notifying him of the acceptance and sale to 
Miller, was received for transmission during the night of 
July 15, 1919, and the letter and envelope addressed by 
C. G. Miller to defendant, dated July 14, 1919, was post- 
marked 12 p. m., July 15, 1919, about seven hours after 
the conversion in which Broderson informed plaintiff 
that the land had been sold to McTeason. 

“Where the evidence upon a question of fact material 
to the issue is conflicting, and such that reasonable minds 
might reach different conclusions, the question is one for 
the jury, and it is error for the court to direct a verdict.” 
Gillis v. Paddock, T7 Neb. 504. Also, Tarnoski v. Cudahy 
Packing Co., 85 Neb. 147; Doyle v. Franek, 82 Neb. 606; 
Union Nat. Bank v. Moomaw, 106 Neb. 388. 

We find no evidence of frand in the inception of the 
option contract. Appellant admits that the terms of 
sale in the option contract, and the signature thereon, 
were in his handwriting. Hence, he is bound by the 
terms of the option contract as it was when signed. 

“Courts do not permit one to avoid a contract into 
which he has entered on the ground that he did not attend 
to its terms, that he did not read the document which he 
signed, that he supposed it was different in its terms, or 
that it was a mere form.” 9 Cyc. 389. 

If the contract was without consideration, or no period 
fixed within which to exercise the option, then the giver 
of the option had the right to withdraw the option upon 
notice to holder of the option. 10 R. C. L. 687, sec. 18; 
27 R. C. L. 340, sec. 87; 6 R. C. L. 603, sec. 26; Jester v. 
Gray, 188 Ia. 1249; Cummins v. Beavers, 103 Va. 230, 
106 Am. St. Rep. 881; Stone v. Snell, T7 Neb. 441. 

Want of consideration may be shown, even though the 
contract acknowledges the receipt of one dollar. Gray- 
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bill v. Brugh, 89 Va. 895, 37 Am. St. Rep. 894; Cummins 
'». Beavers, supra. 

To effect a revocation of a revocable option to pur- 
chase, it was only necéssary that notice of sale by the 
giver of the option be brought to the holder of the option ™ 
before acceptance. No particular formality is required 
to revoke an option to purchase which in fact is revocable. 
Jester v. Gray, supra; Frank v. Stratford-Handcock, 13 
Wyo. 37, 110 Am. St. Rep. 963. 

If the option is revocable, notice to the holder of the 
option of the sale by the giver of the option to McTeason 
before acceptance of the option is notice of withdrawal of 
the option. 6 R. C. L. 603-605, secs. 26, 27; Wullenwaber 
». Dunigan, 30 Neb. 877; Mooney v: Daily News Co., 116 
Minn. 212. 

It follows that the action of the trial court in directing 
a verdict for the plaintiff was error for which its judg- 
ment should be reversed; and said judgment is, therefore, 
reversed and remanded for further proceedings 

REVERSED. 


Roy ©. GILiisPIn, APPELLANT, vy. AuGust W. BoHLine 
ET AL., APPELLEES. 


Fitep DECEMBER 21, 1921. No. 21693. 


Partnership. A. was the owner of a threshing machine. He entered 
into an arrangement with B. with respect to threshing, for the 
doing of which B. might obtain contracts. A. was to, and did, 
furnish his thresher, coal, and oil, and replace any breakage 
occurricg. For this A. was to receive 65 per cent. of the earn- 
ings of the thresher. B. was to have the use of the machine, 
operate it, employ and pay all necessary help, and defray these 
expenses and receive his own compensation out of the remaining 
85 per cent. Held, this was not a partnership. 


AppgEAL from the district court for Nemaha county: 
JoHN B. Raper, JuDGE. Affirmed. 


Lambert & Armstrong, for appellant. 
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Kelligar & Ferneawu and Ernest F. Armstrong, contra. 


Heard before Morrissey, C. J., Rosz, ALDRICH and 
FLANSBUrG, JJ., WAKELEY, District Judge. 


WakKELkEY, District Judge. 

Appellant brought this action in the district court 
against Bohling and Whitlow. The object thereof was 
to recover for a broken leg and other injuries sustained 
by him on July 16, 1919, while oiling a threshing machine, 
operated by the defendant Whitlow, on the farm of one 
Alfred Rogge. Gillispie’s claim was based upon the 
alleged negligence of Whitlow in starting the engine, 
operating the thresher, without warning to the plaintiff. 
It is claimed that the defendants were partners in the 
operation of the machine and in threshing grain in Ne- 
inaha county in 1919, and, as partners in this enterprise, 
liable to appellant for his injuries sustained. 

Upon the conclusion of plaintiff’s evidence, Bohling 
iwnoved for a directed verdict, for the reason that the evi- 
dence adduced wholly failed to prove the existence of a 
partnership between Bohling and Whitlow in the conduct 
of the threshing business, out of which appellant’s in- 
juries arose, and that there was no evidence to sustain a 
verdict against Bohling, should one be rendered. This 
motion the court sustained, and thereafter, in his instruc- 
tions, instructed the jury to return a verdict for Bohling. 

The case proceeded against defendant Whitlow, and, 
as to his liability, was submitted to the jury, who re- 
turned a verdict against him for $1,000 and costs. The 
plaintiff made a motion for a new trial as against Bohl- 
ing, from the denial of which the plaintiff appealed. 
Neither party has appealed from the judgment against 
Whitlow. We ave therefore concerned with the single 
question as to whether or not the facts disclosed make 
Bohling and Whitlow liable as partners. 

Bohling had purchased for $5,000, and on July 10, 
1919, was the owner of, a certain Port Huron threshing 
machine. He entered into a verbal arrangement with 
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Whitlow with respect to the machine and threshing jobs 
which Whitlow might be able to obtain. The arrange- 
ment was, in substance, this: Bohling owned the thresher 
and furnished it to the defendant Whitlow. He also fur- 
nished the oil and coal to operate it, and defrayed any 
breakage occurring. For this, he was to receive from 
Whitlow 65 per cent. of the earnings of the machine, or, 
as often reiterated in the testimony, 65 per cent. of what 
the machine made. Whitlow, on his part, was to have 
the use of the machine, to take charge of it, do whatever 
threshing he might obtain, employ and pay all necessary © 
help, and take his own compensation out of the remain- 
ing 35 per cent. . Bohling in no respect managed, or con- 
trolled, or directed the operation of the machine, or con- 
tracted with those having their grain threshed. He was— 
not present when appellant was injured. He was present 
several times to see that the machine was working prop- 
erly, and, at Whitlow’s request, collected some of the 
threshing bills. He also suggested to Whitlow the names 
of several persons whose work he (Whitlow) might 
‘obtain. : 

It is apparent from the evidence that whether the earn- 
ings or profits or what the thresher “made” were to be 
gross or net, the division thereof in the proportion of 
65 and 85 was to be a compensation or payment to the 
respective parties for what each did; to Bohling, for the 
use of the machine; to Whitlow, for doing the actual 
work; that there was no community of profits as such, 
but that the compensation of each was defined and meas- 
ured by a certain specified portion of the earnings or of 
the profits of the venture. 

That the receiving of a certain portion or percentage of 
earnings or profits of an enterprise as compensation, or 
in return for an article furnished for a particular venture, 
does not in any respect make the parties thereto partners, 
or create a partnership liability, has been held by this 
court in a number of cases, some of them presenting facts 
very much like those in the case at bar. Hurst v. Hayden 
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Bros., 94 Neb. 704; Whitney v. Gretna State Bank, 50 
Neb. 488; Garrett v. Republican Publishing Co., 61 Neb. 
541; Agnew v. Montgomery, 72 Neb. 9; Waggoner v. First 
Nat. Bank, 48 Neb. 84. 

In Whitney v. Gretna State Bank, supra, the court 
said: “The question presented to us is: Were these 
men in fact copartners? Was the property involved in 
this action copartnership property or was it the property 
of Hancock? The relation of copartners rests in con- 
tract. Whether two or more persons are copartners de- 
pends upon intention; and while a copartnership may be 
‘ established by the course of dealing and the conduct of 
the parties, and perhaps by the admission of each member 
thereof, still the relation, if it exists, must rest in the 
consent and the intention of the varties thereto. * * * 
Where parties who were not partners have, nevertheless, 
been held liable as such, they were so held liable because 
by their conduct they had estopped themselves from 
averring that they were not partners; but in no case that 
I have been able to find has any court assumed to hold 
that two or more persons were copartners as a matter of 
law when the persons had never agreed or intended to 
become such.” : 

In Garrett v. Republican Publishing Co., supra, Sul- 
livan, J., says: ‘Where no question of estoppel is in- 
volved, persons cannot be held to be partners despite 
their intention not to form that relation.” 

In Waggoner v. First Nat. Bank, supra, the court said: 
“Community of interest in profits, not by way of com- 
pensation for services rendered or capital loaned, but 
profits as such, a community of interest in the property 
the subject of the venture, and a community of power of 
management of such property, are correct tests of co- 
partnership.” 

In 1 Bates, Law of Partnership, sec. 45, quoted with 
approval in Garrett v. Republican Publishing Co., it is 
said: “An indefinite compensation out of profits for the 
use of property, real or personal, and dependent on the 
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‘success of the business, is in lieu of rent and does not con- 
stitute the owner a partner inter se.” 

Applying these principles to the case in hand, it is evi- 
dent that they refute any inference of a partnership. 
Partnership between the defendants cannot be deduced 
from any intention to form one, because Bohling testifies 
he never intended to form a partnership or to assume the 
relation of a partner in the enterprise. 

They cannot be held as partners on any ground of 
estoppel, because there is no evidence whatever that they, 
or either of them, ever held themselves out to the plain- 
tiff or to any one else as partners, or that they ever did 
any act or pursued any course of dealing which even re- 
motely led the plaintiff to believe them to be partners. 
Indeed, there is absolutely nothing in the record showing 
that the plaintiff had any knowledge whatever of what 
the arrangement between the defendants was. 

They cannot be held to be partners upon the ground 
that Bohling received 65 per cent. of what the machine 
“made,” first, because whether earnings or profits, gross 
or net, his 65 per cent. was received solely as compensa- 
tion for the use of his thresher; second, because Bohling’s 
testimony, taken all in all, shows that his 65 per cent. 
was 65 per cent. of the gross earnings of the thresher, 
irrespective of profits; third, because, conceding that his 
65 per cent. was profits, the reception of a certain part 
of profits as compensation or pay for the use of property 
contributed to the venture does not, under our own and 
other well-considered cases, create a partnership. See 
Waggoner v. First Nat. Bank, 43 Neb. 84, overruling the 
third point of the syllabus in Strader v. White, 2 Neb. 
348, which held: “If a person contract with a partner- 
ship to contribute his services to the enterprise, for which 
he is to be compensated by a proportion of the profits, he 
becomes a member of the firm, and liable for its debts, 
although he do not stipulate to bear any part of the 
losses.” 

One of the inevitable incidents of partnership is the 
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power of one partner to bind the other. Suppose Bohl- 
ing in transporting coal for the thresher from his farm to 
Rogge’s had negligently kiled a man. Would Whitlow 
be liable therefor? Surely not. And yet this is exactly 
the liability Gillispie seeks to impose on Bohling, because 
of Whitlow’s negligence. 

Appellant suggests that the court should have sub- 
mitted the issue as to partnership to the jury; but where, 
as here, the facts are not in dispute, the question of 
partnership or not is one of law for the court. 

In our opinion, the transaction was, in legal intend-. 
ment, a leasing or renting of the thresher to Whitlow for 
a specified but indeterminate amount, dependent upon, 
and ascertainable from, the total amount derived by him 
from threshing done by him, in which Bohling had no 
voice, over which he had no control, and for which he was 
to receive 65 per cent. of the receipts, for the use of his 
thresher. 

Judgment 

AFFIRMED. 


CASES DETERMINED 
IN THE 


-SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1922, 


SaRAH E. STRIBLING ET AL., APPELLEES, V. FRATERNAL AID 
UNION, APPELLANT. 


Firep January 5, 1922. No. 21573. 


Insurance: BENEFICIARIES. Where the statutes of the state under 
which a mutual benefit association is organized, as well as its 
own by-laws, specify the classes of persons in whose favor a bene- 
ficiary certificate may be issued, and a member of such associa- 
tion, by false and fraudulent representations that the beneficiary 
named by him comes within one of the classes specified, procures 
a certificate to issue in favor of such person, such issuance is 
ultra vires, and no recovery may be had upon the certificate 
either by the beneficiary named or by the heirs at law. 


APPEAL from the district court for Lancaster county: 
Eviot?T J. CLEMENTS, JupGH. Reversed. 


Fawcett & Mockett and George R. Allen, for appellant. 
T. S. Allen, contra. 


Heard before Morrissey, C. J., ALDRICH, Day, DEAN, 
FLansbure, Lerron and Ross, JJ. 


Morrissey, C. J. 

Plaintiff brought suit upon a benefit certificate issued 
upon the life of one Orlando T. Stribling; a jury was 
waived, the cause tried to the court, and judgment entered 
in favor of plaintiff for the amount prayed. 

The Life & Annuity Association, a fraternal benefit 
association, organized and doing business under the laws 
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of Kansas for the mutual protection of its members, 
issued to Orlando T. Stribling a certificate of membership 
wherein A. H. Buckstaff was designated the beneficiary, 
and in conformity with the application of the member 
Buckstaff was designated as a “dependent.” Subse- 
quently the Life & Annuity Association was taken over 
and consolidated with defendant, Fraternal Aid Union. 
The benefit certificate was written and delivered in the 
state of Kansas and the member never was a citizen of 
Nebraska. The contract is to be construed according to 
the laws of Kansas. It is alleged in the petition and ad- 
mitted by defendant that under the laws of the state of 
Kansas and Nebraska and the by-laws of the Life & 
Annuity Association, and of defendant, benefits can be 
made payable only to wife, children, parents, brothers, 
sisters, uncles, aunts, nephews, nieces, or dependents; 
that A. H. Buckstaff, designated in the certificate form- 
ing the basis of this action, was not a dependent within 
the meaning of the law, but was outside and excluded as 
a beneficiary. Plaintiffs also allege that as the heirs at 
law of said Stribling, deceased, they are entitled to the 
benefits of the certificate. It is conceded by all parties 
that Buckstaff was not “a dependent,” but was a creditor 
of Stribling, and that the benefit certificate was made 
payable to Buckstaff in settlement of a debt or obligation 
due from Stribling to Buckstaff, and that Buckstaff did 
not fall within the class of persons for whose benefit the 
Life & Annuity Association was authorized to issue 
benefit certificates. The application for membership 
signed by Stribling and forming a part of the contract 
in suit reads as follows: 

“Subject to the charter, constitution and by-laws now 
enacted, or hereafter may be enacted, I hereby make ap- 
plication for beneficial membership in Local Council No. 
litre haste“ of The Life & Annuity Association located at 
Delphas, state of Kansas, and if I am accepted I hereby 
direct that my benefit certificate for $1,000—single—be 
made payable to A. F. Buckstaff, bearing relation to me 


Vor. 107] JANUARY TERM, 1922. 365 


Stribling v. Fraternal Aid Union. 


of dependent. (Benefits can only be made payable to 
wife, children, parents, brothers, sisters, uncles, aunts, 
nephews, nieces, or dependents. )” 

“Also, I agree that all the foregoing statements and 
answers, a8 well as those I make, or shall make, to the 
medical examiner in continuance of this application are 
by me warranted to be true, and are offered to the Life & 
Annuity Association as a consideration of the contract 
which shall be subject to all the limitations and require- 
ments of the constitution and by-laws of said association, 
with amendments made or may be hereafter made 
thereto.” 

Defendant, which stands in the shoes of the original 
insurer, by answer, alleges that the statement in the 
application for membership which designated Buckstaff 
as a dependent was false and fraudulent, and was known 
to both Stribling and Buckstaff to be such; that the state- 
ments made in the application were express warranties, 
that the application and the warranties therein contained 
formed the basis for the issuance of the benefit certificate, 
and that the false and fraudulent statements in the ap- 
plication for membership were made for the purpose of 
procuring the issuance of the benefit certificate in viola- 
tion of the statute of the state of Kansas, which, together 
with the application, the by-laws, and the benefit certi- 
ficate, form the contract between the parties; that the 
insurer was without knowledge of the false and fraudu- 
lent statements in the application when the benefit certif- 
icate was issued, and that defendant did not learn 
thereof until after the death of Stribling. It further 
alleges that, when defendant learned the true situation, 
it tendered to plaintiffs the amount of the assessments 
paid on the benefit certificate, and offered to confess judg- 
ment therefor, together with costs then accrued. = 

We are not troubled by disputed questions of fact, but 
we must determine as a question of law whether recovery 
may be had upon a bneficial certificate issued by an asso- 
ciation with limited powers, such as those possessed by 
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the Life & Annuity Association, upon an application 
which falsely describes the beneficiary as one falling 
within the class for whose benefit a certificate may be 
issued, or is such certificate wltre vires. 

Buckstaff appears to have abandoned all claim to a re- 
covery upon the certificate, and appellees say the benefit 
certificate fails as to Buckstatf, the beneficiary desig- 
nated, because outside the class for whose benefit the 
association is authorized to issue the certificate, but is 
valid as to the persons designated by the statute as bene- 
ficiaries. They further insist that under the rule in this 
state an insurance conipany mnust plead and prove that 
the answers were made as written in the application; and 
that they were false in some particular material to the 
insurance risk, and that the insurance company relied 
and acted upon these answers. In support of this 
assertion they cite Aetna Ins. Co. v. Simmons, 49 Neb. 
811, and Goff v. Supreme Lodge, 90 Neb. 578. 

The first case mentioned was a suit on a fire insurance 
policy. The power of the company to write the policy 
was not questioned. The court merely held that the ap- 
plication and policy should be construed together, and 
that the statements in the application were representa- 
tions, and not warranties. The question here presented 
was not there involved. 

In the case of Goff v. Supreme Lodge, supra, the society 
was authorized, as was the society here, to issue certifi- 
cates to members of the immediate family, and depend- 
ents of the member. The member made application for a 
benefit certificate payable to a woman whom he desig- 
nated as “a dependent and niece.” Upon the death of the 
member payment was refused. The answer alleged, 
among other things, that the beneficiary was not the niece 
of the member, nor in any manner dependent upon him. 
The court, while apparently conceding that she was not a 
niece, found specifically that she was “a dependent,” and 
as such was eligible as a beneficiary. 

In addition to these cases from our own state, we are 
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cited to cases from other jurisdictions holding that, where 
the beneficiary named in the certificate is unable to take, 
recovery may be had by those designated in the statute 
as beneficiaries. But generally in the cases relied upon, 
in so far as the published reports disclose, the application 
truthfully disctosed the relationship of the beneficiary 
(Kentucky Grangers’ Mutual Benefit Society v. Me- 
Gregor, 7 Ky. Law Rep. 750; Caudell v. Woodward, 15 
Ky. Law Rep. 63; Gibbs v. Anderson, 16 Ky. Law Rep. 
397), or the decision turned upon a question of procedure. 
This is true in Mullen v. Woodmen of the World, 144 Ta. 
228, cited by appellees. The decision did not turn upon 
the power of the society to write the contract. The stat- 
ute required the association to attach a copy of the appli- 
cation to the certificate, and provided that a society neg- 
Jecting to do so should “not plead nor prove the falsity of 
any such certificate or representation.” The copy was 
not attached, and for that reason the court held that the 
association could neither plead nor prove the falsity of 
the representations. It merely enforced the statute. 
Britton v. Royal Arcanum, 46 N. J. Eq. 102, on casual 
reading, appears to support the contention of appellee, 
but a close study of that opinion discloses that the appli- 
cation designated the beneficiary as a “cousin,” which 
designation was false. The society was not authorized 
. to pay benefits to a cousin, therefore the application was 
notice to the society that the beneficiary was not of the 
class for whose benefit it was authorized to issue the certi- 
ficate, and the court, in the exercise of its equity powers, 
directed payment to be made to the next of kin. The 
court said: “Where there is a civil wrong there ought to 
be a remedy, and, if the law gives none, equity may take 
jurisdiction in order that what is right may be done.” 
The Life & Annuity Association was doing business 
under a statute of the state of Kansas at the time the 
certificate in suit was issued. It was empowered to write 
certificates on the lives of its members for the benefit of a 
restricted class of persons. Stribling was bound to know 
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the law, and apparently he did know it. Had he stated 
in his application that Mr. Buckstaff was a creditor, the 
certificate would not have been issued. He saw fit, how- 
ever, to misrepresent the relationship which Buckstaff 
bore to him and described his creditor as a “dependent.” 
There must have been a purpose for making the misrepre- 
sentation. It could be none other than to procure the 
issuance of the certificate in violation of the statute and 
the association’s by-laws. This was a fraud materially 
affecting the rights of the association, which was bound 
to obey the law of the state, and to conduct its business 
in conformity with its by-laws. It was a fraud upon the 
members who had associated themselves together, not for 
the purpose of engaging in a general insurance business. 
for profit, but for the purpose of mutually protecting the 
immediate members of the families, and the dependents 
of the members. Fraud inhered in the contract from its 
inception; and it was ultra vires. Gray v. Sovereign 
Camp, W. O. W., 47 Tex. Civ. App. 609; Koerts v. Grand 
Lodge, Hermann’s Sons, 119 Wis. 520; Steele v. Fraternal 
Tribunes, 215 Ill. 190; Carter v. Employees Benefit Assn, 
212 Ill. App. 213; Smith v. Baltimore & O. R. Co., 81 Md. 
412; Supreme Council, A. L. H. v. Green, 71 Md. 263. 

The court erred in failing to enter judgment in favor 
of plaintiff and against the defendant on the confession 
of defendant, and in favor of defendant on all other 
issues. 

REVERSED AND ROMANDED. 


Max KIrSHENBAUM ET AL., APPELLANTS, V. MASSACHUSETTS 
Bonpine & INSURANCE COMPANY, APPELLEE. 


Frrep January 13, 1922. No. 21707. 


14. Insurance: “Rror og Crvi, Commotion.” Riot and civil com- 
motion import occasional local or temporary outbreaks of unlaw- 
ful violence, which, though temporarily destructive, do not rise 
to the proportions of organized rebellion against the government. 
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The words “riot or civil commotion” as used in 
a policy of burglary insurance will be given their popular or 
usual meaning, and, as used in the policy in suit, held to imply 
the wild or irregular action or tumultuous conduct on the part 
of three or more persons assembled together for the purpose of 
doing an unlawful act. 


3. Trial: Takina Case From Jury. Where on the trial of an issue 
of fact the proof relating to the disputed issue is so clear and 
conclusive that reasonable minds cannot reach different conclu- 
sions, it is not error for the trial court to dismiss the jury and 
enter judgment in accordance with the evidence. 


APPEAL from the district court for Douglas county: 
CuHarRLES LESLIE, JuDGE. Affirmed. 


J.J. Friedman, for appellants. 


HE. J. Svoboda and Kennedy, Holland, DeLacy & Mc- 
Laughlin, contra. 


Heard before Morrissry, C. J., Rosh, ALpRICH and 
FLANSBURG, JJ., BROWN and Exprep, District Judges. 


Morrissey, C. J. 

Plaintiffs brought suit against defendant on a policy 
of burglary insurance. At the conclusion of the evi- 
dence, on motion of defendant, the jury were dismissed 
and the court entered judgment for defendant. Plain- 
tiffs appeal. The general clause of the contract insures 
against loss in the following terms: 

“A, For all loss by burglary of merchandise, described 
in the schedule hereof, and furniture and fixtures from 
-within the premises as hereinafter defined; occasioned by 
any person or persons who shall have made felonious 
entry into the premises by actual force and violence when 
the premises are not open for business, of which force and 
violence there shall be visible marks made by tools or 
‘explosives upon the premises at the place of such entry.” 

The petition alleged that on September 28, 1919, while 
the policy in suit was in full force, and during the hours 
when plaintiffs’ store was not open for business, the store 
was burglarized and merchandise to the value of $547.15 
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carried away. 

The paragraph of the answer which constitutes the 
main defense is as follows: 

“Defendant alleges that, if the said premises were 
broken into by force and violence and any merchandise 
taken from the said premises at the said time, said 
breaking and entering of the said premises occurred 
through and loss resulted from and was contributed to by 
the riot and civil commotion on September 28, 1919, in 
the city of Omaha, Douglas county, Nebraska, and that 
loss of any goods from the said premises was the result 
directly or indirectly of the said riot and civil com- 
motion. That the said contract alleged in said plaintiffs’ 
petition contained the provision es follows: ‘The com- 
pany shall not be liable for any loss from * * * riot 
* * *° 01 civil commotion,’ ” 

Plaintiffs’ counsel very tersely state the issues: “We 
contend that it was clearly a question of fact for the jury 
to decide from the evidence, under proper instructions of 
the court, first, whether the material allegations of plain- 
tiffs’ petition had been sustained, and, secondly, whether 
civil commotion and riot existed at the time of the break- 
ing and entering of plaintiffs’ store, and, if so, that the 
loss sustained by the plaintiffs was due to such riot and 
civil commotion aud that said causes were the proximate 
and efficient causes of the burglary and consequent loss.” 

Plaintiffs’ store was broken into and goods were 
carried away at the time alleged in the petition. Were 
it not for the provision of the policy, which provides 
that the defendant shall not be liable for loss caused by 
“riot * * * or civil commotion,” there would be no 
question as to plaintiffs’ right to recover. 

It seems to be conceded that at the time plaintiffs’ 
store was broken into, and for several hours prior thereto, 
there was a riot in the city of Omaha, with the court- 
house of Douglas county, and the county jail, located on 
the top floor thereof, the principal point of attack. 
Plaintiffs’ store was located on a different street from 
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the courthouse and several blocks distant therefrom. It 
is claimed by defendant that the rioters attacking the 
courthouse surged back and forth over the streets of the 
city, breaking into several places of business, among 
others being plaintiffs’ store, and that they carried away 
firearms and ammunition to use in the attack upon the 
courthouse, which was made for the purpose of securing 
possession of a prisoner who was then confined in the 
county jail. 

Plaintiffs, as we understand their position, do not con- 
cede that the rioters who assembled for the purpose of 
taking the prisoner from the county jail and lynching him 
were the same parties who broke into the store and 
carried away the goods, which consisted chiefly of fire- 
arms aud ammunition. Defendant’s contention is that it 
is immaterial whether the crowd at the courthouse and the 
crowd assembled in front of plaintiffs’ store be regarded 
as one body or as two; that in either event the loss suf- 
fered fell within the exemption clause of the policy 
pleaded by defendant. We do not deem it necessary to 
set out the testimony of the witnesses verbatim. Plain- 
tiffs did not see the breaking, but we have the testimony 
of several disinterested witnesses, each describing the 
scene in substantially the same manner. J*rom this testi- 
mony, which is free from material conflict, it appears that 
groups of men were going up and down the streets mak- 
ing a great noise; that they broke and entered at least 
eight places of business; that firearms were taken out 
and shots were discharged and that from time to time 
they called, “Let us get some ammunition,” “Let us get 
some guns,” “Lynch him,” “Kill him,” and “Get the 
nigger.” They did not seem‘to be working as individuals, 
but as groups made up of many individuals. At least 
one policeman is shown to have been in the vicinity of 
plaintiffs’ store, but he was apparently unable to quell 
the commotion. It appears that the parties who inflicted 
the loss on plaintiffs were engaged in the unlawful, and 
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in the end successful, effort to get possession of the 
prisoner and lynch him. 

Riot and civil commotion import occasional local or 
temporary outbreaks of unlawful violence, which, though 
temporarily destructive, do not rise to the proportions of 
organized rebellion against the government. Boon v. 
Aetna Ins. Co., 40 Conn. 575. The words “riot or civil 
commotion” as used in the policy in suit will be given 
their popular or usual meaning, and be held to imply the 
wild or irregular action or tumultuous conduct on the 
part of three or more persons assembled together for the 
common purpose of doing an unlawful act. 

The proof is conclusive that a “riot or civil commotion” 
existed, and that it was the proximate cause of plaintiffs’ 
loss. Under the evidence, reasonable minds could not 
reach different conclusions, and thefe was no question to 
submit to the jury. It follows that the court did not. 
err in entering judgment for defendant, and the judg- 
ment is 

AFFIRMED. 


STATE, EX REL. FARMERS MutTuAL INSURANCE COMPANY 
OF NEBRASKA, RELATOR, V. LEONARD W. Cocpy, 
District JUDGE, RESPONDENT. 


Frrep Januapy 13, 1922. No. 22257. 


1. Mandamus. A writ of mandanius should not be issued if a re- 
lator does not establish a clear legal right to the performance by 
the respondent of the particular duty sought to be enforced. 


2. Bill of Exceptions. A person who desires to present a bill of 
exceptions of the rulings of the district court upon a motion for 
a new trial is not required to procure a transcript from the 
official court reporter of affidavits filed in support of the motion, 
nor to obtain his certificate to the same. 


: BEXXTENSION OF True: MDiIscRETION oF Court. Where an 
affidavit presented in support of a motion for a new trial is on 
file in the office of the clerk of the district court, and a copy was 
in the possession of the party desiring a bill of exceptions settled, 
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and this was the only evidence necessary to be embodied in the 
bill, it is not an abuse of discretion by the trial court to refuse 
to allow an extension of time, over the statutory 15 days, for the 
presentation of a bill of exceptions. i 


Original proceeding in mandamus to compel the grant- 
ing of extension of time for settling of bill of exceptions. 
Writ denied. 


Doyle, Halligan & Doyle, for relator. 


Sackett & Brewster and EL. O. Kretsinger, for respond- 
ent. 


Heard before Lerron, Day and Dran, JJ., BLACKLEDGE 
and Trwe tL, District Judges. 


Letron, J. 

This is an original proceeding in this court to obtain a 
writ of mandamus commanding Leonard W. Colby, judge 
of the district court for Gage county, to extend the time 
for settling a bill of exceptions in the case of Farmers 
Mutual Insurance Company v. Nellie Gumaer, Mary 
Gumaer, and George Lippold, for an additional 40 days. 

The facts seem to be that a default judgment was ren- 
dered on May 28, 1921, in said case against the insurance 
company on cross-petitions, in the absence of plaintiff’s 
attorneys, and without notice to them of the date the case 
would be tried. A motion for a new trial was filed on 
May 31. The court passed upon this motion on June 4, 
in the absence of plaintiff’s attorneys, and the term of 
court adjourned sine die the same day. On June 11, in 
reply to a letter, respondent wrote to plaintiff’s attorneys 
that his recollection was that the motion for a new trial 
had been overruled “a week or more ago” and advised 
them to write to the clerk of the court for information. 
On June 15 the attorneys were informed by the clerk of 
the district court that the motion had been overruled on 
June 4. They at once ordered a bill of exceptions from 
the court reporter. They were unable to obtain the pro- 
posed bill of exceptions from the reporter until after the 
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expiration of 15 days after the adjournment of the term. 
Application was then made to respondent to allow addi- 
tional time to prepare and present the bill of exceptions, 
which was denied on the ground that the attorneys had 
not used due diligence. There being no appeal allowed 
by statute from such an order, this proceeding was in- 
stituted. 

This is not a proceeding in equity, and whether plain- 
tiffs are entitled to relief in such a forum is not before us. 
Mandamus is a purely legal remedy, and unless relator 
has a clear legal right to the writ it will not be granted. 
The statute as to extensions of time for the preparation 
of bills of exceptions provides: “In cases where a party 
seeking to obtain the allowance of a bill of exceptions has 
used due diligence in that behalf, but has failed to secure 
the settlement and allowance of the same as herein re- 
quired, it shall be competent for the judge who tried the 
cause, upon due showing of diligence, and not otherwise, 
to extend the time herein allowed.” Rev. St. 1913, sec. 
7880. 

The question presented is whether the decision of the 
judge as to the lack of exercise of due diligence is sus- 
tained by the evidence, or is such a gross abuse of dis- 
cretion as to warrant the issuance of the writ. 

No evidence was preserved at the time the judgment 
was rendered. The only evidence presented to the court 
at the hearing upon the motion for a new trial was an 
affidavit by T. J. Doyle, one of the attorneys for plaintiff. 
This affidavit, which is very brief, sets up in substance 
the facts hereinbefore stated as to the taking of the de- 
fault judgment and other relevant facts. In the letter 
ordering the bill of exceptions it is said: 

“Please include in this bill of exceptions the affidavit 
filed May 31, 1921, of T. J. Doyle, in support of the plain- 
tiff’s motion for a new trial. 

“IT am inclosing you herewith a copy of said affidavit, 
so you can see what it is. You can either use this one, 
after comparing it with original on file in your court, or 
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make one yourself, as you desire. Only be sure and put 
this affidavit in the bill of exceptions so the affidavit can 
te presented in the supreme court. 

“Court adjourned June 4, 1921. If you cannot get this 
bill of exceptions to us, within the 40 days, so it can be 
served, kindly see that the forty days’ extension of time 
is taken.” 

Formerly the complaining party prepared his own bill 
of exceptions to the rulings of the court from his notes 
of the evidence, and presented them to the adverse party, 
tendering the evidence as he understood it to have been 
given. The opposite party then tendered such amend- 
ment as he deemed proper, and, if there was any dispute 
between them, this was settled by the trial judge. The 
legislation creating the office of court reporter in no wise 
changed or interfered with the former law relating to the 
allowance and presentation of bills of exceptions, and 
this is still a legal method. Since the creation of the 
office of official court reporter, it has become customary 
to preserve all the evidence and present it as the bill of 
exceptions, and there is a tendency on the part of courts 
to require the bill of exceptions to contain all the evi- 
dence. The former practice, however, is recognized in the 
rules of this court with reference to the preparation of a 
“case stated,” and there is much to be said in favor of the 
old practice requiring only enough of the evidence to 
present to a reviewing court, clearly, the ruling com- 
plained of. In this case a copy of the only evidence used 
at the hearing on the motion for a new trial, viz., the 
affidavit of Mr. T. J. Doyle, was in the hands of the re- 
lator in time enough to have presented it on June 20, 
which was the last day, the fifteenth day falling on Sun- 
day. In fact, on the 11th day of June the trial judge had 
inforined the attorneys that his recollection was that the 
motion for a new trial had been passed upon a week or 
more previous to that time, though they were not aware 
that court had adjourned sine die on the 4th. Relators 
seem to be of. the opinion that a reporter’s certificate is 


376 NEBRASKA REPORTS. [Vor. 107 


City of Chadron v. Card. 


necessary to a bill of exceptions. In State v. Ambrose, 
47 Neb. 235, Commissioner Irvine said, with respect to 
the reporter’s notes: “The notes are not public records. 
The reporter's certificate to a transcript thereof does not 
authenticate them so as to permit their introduction in 
evidence. Parties in preparing and the judge in settling 
a bill of exceptions are not bound by the reporter’s trans- 
cript. There is, indeed, nothing to require parties to 
resort to such transcript in the preparation of a bill. 
The settlement of a bill rests finally upon the judge’s 
determination of what occurred at the trial; and when 
the accuracy of a proposed bill is properly challenged, 
the judge must setile the matter in accordance with the 
truth, and not blindly in accordance with a reporter’s 
transcript.” It has become customary in some of the 
district courts to allow 40 days time as a matter of 
course, and relator’s attorneys no doubt relied upon this 
custom, but it is only a custom. 

The cases of Greenwood v. Craig, 27 Neb. 669, State v. 
Dickinson, 56 Neb. 251, State v. Ramsey, 60 Neb. 191, and 
Horbach v. City of Omaha, 49 Neb. 851, bear upon the 
points presented here, as to extension of time for the 
allowance of bills of exception. 

We are of the opinion there was no abuse of discretion 
by the district court, in refusing to allow the extension 
of time required. The writ of mandamus is therefore 
refused. 

WRIT DENIED. 


CITY OF CHADRON, APPELLANT, V. LEE CaRD ET AL., 
APPELLEES. 


Finep January 13, 1922. No. 21965. 


Estoppel: Warers: Use sy Crry. Lower riparian proprietors who 
knowingly, without objection or protest, permit a city to adopt 
plans, to vote bonds, to let contracts, to create indebtedness, and 
to expend money in an effort to increase the municipal water 
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supply from unappropriated waters of a stream, may be estopped 
to object to the granting of permission to use such waters, 


APPEAL from the Department of Public Works. Re- 
versed, with directions. 


E. D. Crites and F. A. Crites, for appellant. 
Lee Card, contra. 


Heard before Morrissey, C. J.. ALDRICH and Ross, JJ., 
Hosart and Pains, District Judges. 


Rose, J. 

This is a proceeding before the State Department of 
Public Works, Bureau of Irrigation, Water-Power and 
Drainage. The city of Chadron is the applicant and is 
seeking permission to increase its water-supply. It in- 
stalled a system of water-works in 1892, and has since 
kept the plant in operation, using water from Chadron 
creek. Owing to the growth of the city of Chadron an 
increase in the supply of water for public and private 
uses is imperatively demanded. To this end additional 
water-works are in course of construction or have been 
installed. The present application, as indicated by the 
prayer, is for a permit— 

“To impound and apply to such uses all unappropri- 
ated waters flowing in said stream, and all storm and 
flood waters, and all seepage, subterranean, underground 
and percolating waters, subject to the disposition of the 
state, in the said valley of the Chadron creek, and to 
impound any and all waters not otherwise appropriated.” 

Some of the lower riparian proprietors are defendants. 
They filed objections to the issuing of the permit on the 
ground that under it, if granted, the city of Chadron 
would interfere with their water rights. A reply to the 
objections contains a plea of estoppel, to the effect that 
defendants, with knowledge of the facts, without objection 
or protest, sat quietly by and permitted the city, in 
furtherance of its purpose to improve its water-works and 
increase its water-supply, to pass ordinances, to adopt 
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plans, to vote bonds, to let contracts, to. create indebted- 
ness, and to expend inoney. Upon a trial of the issues 
the proceeding was dismissed, and the city has appealed. 

The estoppel pleaded ‘by the city is conclusively estab- 
lished by the evidence and prevents defendants from suc- 
cessfully interposing objections to the permit. Clark v. 
Cambridge & Arapahoe Irrigation & Improvement Co., 
45 Neb. 798. No substantial reason for refusing the city 
relief to the extent indicated by the foregoing excerpt 
from the prayer of the application has been given. The 
order of the Departinent of Public Works, Bureau of 
Irrigation, Water-Power and Drainage is therefore re- 
versed and the proceeding is remanded to that tribunal, 
with instructions to grant the permit. 

REVERSED. 


Wiriiam L. LOWk, APPELLEE, V. CHARLES T. PAYNE, 
APPELLANT. 


Firep January 18, 1922. No. 21683. 


1. Evidence: DeEciLARATIONS of LEssor: SUITABILITY oF PREMISES. 
When a lease contains no warranty, express or implied, that the 
leased premises are suitable for the business or purpose for 
which they are to be used by the lessee, declarations by the 
lessor, made at the time of the execution of the lease, of their 
suitability for the lessee’s business, in the absence of fraud, 
deceit or concealment, are not admissible in evidence. 


2. Landlord and Tenant: Leases: Duty or Lessee. The rule of 
caveat emptor applies to leases of real estate, wherein the contro] 
passes to the lessee, and, in the absence of fraud, deceit or con- 
cealment, the duty devolves upon the lessee to examine the 
premises with respect to suitability for his business and with 
respect to safety. 


3. DEFECTIVE PREMISES: LiaBmity or Lessor. In the ab- 
sence of fraud, deceit or concealment, a lessor is not liable in 
damages to the lessee for defects in a building which are plainly 
discernible, when liability therefor is not reserved in the lease. 

4, CLOSING OF PREMISES BY MUNIcIPALITy. In the 


absence of a provision in the lease therefor, and in the absence 
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_ of fraud, deceit or concealment, a lessor, who is without fault, is 
not liable in damages to the lessee arising from the closing of a 
part or all of the leased premises by the municipality, and the 
consequent eviction of the lessee, under an exercise of the police 
power by the municipality. : 


5. Evidence examined, discussed in the opinion, and held that the 
verdict is not supported by the evidence. 


AppEaAL from the district court for Lancaster county: 
Witiarp E. Stewart, Jupce. Reversed. 


Fawcett & Mockett and Francis V. Robinson, for ap- 
pellant. 


Holines, Chambers & Mann, contra. 

Heard before Lervroy, Day and Dean, JJ., ALLEN and 
Burcwey, District Judges. 

Dean, J. 

Plaintiff sued to recover damages from defendant on 
two grounds: First, that he was induced by fraud and 
deceit to lease an alleged unsafe three-story brick business 
property in Lincoln from defendant; and, second, for a 
wrongful eviction of plaintitf by defendant after plaintiff 
had entered into possession of the premises under the 
lease. From a verdict and judgment for $1,742.40, de- 
fendant appealed. 

Plaintiff was a dealer in automobiles and accessories, 
and in connection with his business he repaired cars. 
He rented the building in suit for use in his business. 
The lease was executed April 4, 1918, and by its terms 
was to run for a period of 10 years, beginning May 1, 
1918, at a rental of $65 a month. Before executing the 
lease, however, plaintiff and defendant, according to 
plaintiff's evidence, went through the building and ex- 
amined the first and second floors. He said he noticed at 
the time that the east wall was not plumb, but that de- 
fendant told him he had known the building for 25 years 
and that it was safe and snitable for plaintiff’s business. 
No investigation was made by plaintiff of the foundation 
or basement either from the inside or from the outside. 
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He said that defendant told. him the basement was full of 
floor supports and trash and rubbish left there by a 
former tenant. Plaintiff charges that he relied upon de- 
fendant’s statements respecting the safety and suitability 
of the building for his business and made no further in- 
vestigation, and that, after the examination referred to, 
the parties executed the lease. It may be observed here 
that the lease contains an agreement that plaintiff shall 
“make all repairs on the premises such as he may re- 
quire.” Plaintiff contends that this clause referred to 
such repairs as he should find it convenient to install in 
his automobile business, while defendant contends that it 
imposed the burden on plaintiff, not only to make such 
repairs, but to repair the defects of which he complains. 
We do not, however, in view of our conclusion, find it 
necessary to decide the question. 

May 1, 1918, plaintiff took possession of the building 
and put in certain repairs at an alleged cost of $624.88. 
A week before the expiration of the first year, namely, 
March 24, 1919, the city building inspector, upon exami- 
nation of the building, served duplicate notices on plain- 
tiff and defendant, wherein it was stated that the build- 
ing, “known as number 2033, O street, is unsafe for the 
purpose for which it is being used, by reason of unsafe 
walls. You are therefore notified that I will close said 
building in thirty days if the defects set forth above have 
not been remedied.” The inspector, called on the part 
of plaintiff, testified that the examination was conducted 
by the city engineer and himself. He said they found the 
walls were 16 inches out of plumb; that they did not go 
down to the foundation but examined the outside and 
inside walls, and that subsequently he served notice of 
the defective walls on the parties, to which reference has 
been made, and that the closure, pursuant to the notice,. 
prevented plaintiff from conducting his business in the 
building. On the cross-examination he testified that he 
knew the building, and that he had noticed for 20 years, 
prior to the examination, that it was not plumb, but he 
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did not say to what extent during that time; that he 
could not see any difference in the walls at the time of 
the trial than they presented at the time of the inspection 
about a year before. Referring to the chimney, on the - 
west side of the west wall, the witness said that it ap- 
peared to be plumb and was without cracks; that it was 
attached. to the building “right up at the roof” and was 
not elsewhere attached thereto. Continuing, he testified: 
“Q. Your examination of that building then consisted of 
going there and looking at it and determining from your 
plumb-line, etc., that the building was out of plumb? 
A. Yes, sir. * * * Q. And that was all the steps you 
did take to determine that, was it not? A. We examined 
the walls, both east and west walls and rear wall.” He 
said that he found some small seam cracks in the wall 
about 30 feet from the rear. 

The-evidence of the city engineer, called on the part of 
plaintiff, was to the effect that he and the city building 
inspector made an investigation “of the walls of the 
building, particularly ;” that. the east and west walls 
leaned to the west at certain places; that around the 
lower portion of the walls, near the foundation, part of 
the bricks were broken off; that in some places an entire 
brick was out; that in his opinion the walls leaned uni- 
formly throughout; that he agreed with the inspector 
that the building should either be repaired or closed. 
On the cross-examination he said that a_person who went 
around the building and through the building could see - 
the places where he had testified that the bricks were out. 
He said he had known the building 20 years and that for 
10 years he knew that the walls bulged. Pursuant to the 
notice served by the city inspector the building was closed 
within the time therein specified. © 

A consulting engineer, called on the part of defendant, 
testified with respect to the condition of the building. 
He said that he examined it on the outside and the inside 
and that he discovered nothing in connection with its ap- 
pearance, as affecting its safety, that was hidden or 
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obscure; that the bulge to the west, in both the east and 
west walls, was apparent to any person passing along O 
street; that the moment he stepped into the building he 
could see the bulge, and that it was almost identical in 
both walls. On the cross-examination he said that he 
nade no measurements, but that the bulge varied possibly 
12 inches in some places; that he could not say what 
caused it, but that if the foundation had settled the wall 
would also have settled and cracked, but that no crack 
was visible. With respect to the piers in the basement he 
testified that apparently they had not moved and ap- 
peared to be all right, and that the joists that rested on 
the piers and on the foundation had not settled. 

Five or six disinterested witnesses, some of them 
former tenants, who knew of the building for from 5 to 20 
years, testified, in substance, that any person who entered 
the building during the period of thei acquaintance with 
it would at once observe the leaning walls, and that in all 
respects they remained unchanged through all the years. 
Two or more of these witnesses testified that they ex- 
amined the building the morning of the trial and that 
the walls presented the same unchanged appearance. 
Some testified that a casual observation by a passer-by 
on the street would disclose the bulges in the walls, and 
some that they were as readily discernible from the rear 
as from the front of the building. 

The fact is clearly established that the defects could 
have been discovered by plaintiff if he had made reason- 
able inquiry or examination. Plaintiff testified that the 
defects in the walls were observed by him when he first 
visited the building with defendant. It does not appear 
that defendant concealed the defects in the building, nor 
that he prevented plaintiff from making any examination 
that he might choose. Davis v. Manning, 98 Neb. 707; 
Rankin v. Kountze Real Estate Co., 101 Neb. 174. The 
statements attributed to defendant by plaintiff, which 
were denied by defendant, respecting the condition of the 
building, or its adaptability to the use of plaintiff's busi- 
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ness, were mere expressions of opinion, or at the most, 
even if time, they were “dealer’s talk” or “seller’s talk.” 
Nounnan v. Sutter County Land Co., 81 Cal. 1; Davidson 
wv. Hischer, 11 Colo. 583; Franklin v. Brown, 118 N. Y. 
110;Hamilton v. Feary, 8 Ind. 615; Walsh v. Schmidt, 
206 Mass. £05. 

Plaintiff knew, or should have known, the type of build- 
ing that was required for the business in which he was 
engaged. Defendant was not a builder, nor does it ap- 
pear that he was learned in the science of engineering. 
He dealt in mattresses and bed springs. In Williams v. 
McFadden, 23 Fla. 148, 11 Am. St. Rep. 345, it is said: 
“A statement made by the vendor, which is tantamount 
to an estimate or opinion of the value, condition, char- 
acter, adaptability to certain uses, etc., of such real 
estate, is not actionable unless the seller resorts to some 
fraudulent means to prevent the purchaser from examin- 
ing the property.” 

The lease, the contract between the parties, contains no 
representation or warranty that the building was snit- 
able for the purpose for which plaintiff leased it, nor was 
there any engagement on defendant’s part that he would 
maintain the building for plaintiff during the term of the 
lease. 16 R. C. L. 172, sec. 268. In Dutton v. Gerrish, 
63 Cush. (Mass.) 89, it is said: “Where a contract of 
hiving contains no warranty, express or implied, that the 
premises are fit for the purpose for which they are hired, 
evidence is not admissible of the declarations of the lessor 
to that effect, made at the time of the hiring.” To the 
same effect is York v. Steward, 21 Mont. 515. ~ 

In 16 R. C. L. 775, sec. 270, the rule is stated: “In the 
absence of warranty, deceit, or fraud on the part of a 
landlerd, the rule cf careat emptor applies to leases of 
real estate, the control of which passes to the tenant, and 
it is the duty of the tenant to make examination of the 
demised premises to determine their safety and adapt- 
ability to the purposes for which they are hired.” And 
at page 779, in the concluding part of section 271, it is 


384 NEBRASKA REPORTS. [Vor. 107 


Urban v. Novotny. 


said: ‘The liability of a landlord on account of a latent 
defect is not increased by the fact that the defect in a 
building was in the original conStruction. A landlord is 
under no duty to disclose to the tenant obvious defects 
in the premises, apparent to observation, especially where 
there is an equal opportunity for observation on the part 
of each party; and no liability is imposed on the landlord 
for his failure to make known such defects.” 

It cannot be maintained that plaintiff, as he contends, 
was evicted by defendant. The eviction complained of 
was under an exercise of the police power by the city 
authorities, and, in the absence of contract between the 
parties, any resulting damage arising therefrom cannot 
be attributed to the lessor. Roth v. Adams, 185 Mass. 
341. 

The items going to make up plaintiff’s claim for dam- 
ages, as alleged, consist of not only repairs installed, but 
as well for expenses attendant upon moving out, and the 
like, and for “the fair rental value of the premises” at 
the time of eviction. In view of the law applicable to 
the facts, and of our conclusion herein, we do not find it 
necessary to prolong the discussion on these and other 
alleged assignments of error. 

We conclude that the verdict is not supported by the 
evidence. It follows that the judgment must be, and it 
hereby is, 

REVERSED. 


CHARLES URBAN, APPELLANT, VY. JOSEPH M. Novotny, 
APPELLEE. 


Fitep January 13, 1922. No. 21938. 


Appeal: MReversat. Plaintiff brought an action to recover for per- 
sonal injuries arising from an assault made upon him by de- 
fendant. The jury clearly disregarded the material facts in evi- 
dence and found for defendant. It follows that the verdict must 
be set aside. 
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AppgaL from the district court for Valley county: 
Epwin P. CLEMENTS, JuDGE. Reversed. 


Davis & Davis, for appellant. 
Munn & Norman, contra. 


Heard before Letton, Day and DEAN, JJ., BLACKLEDGE 
and TEWELL, District Judges. 


Dean, J. 

Plaintiff brought this action to recover for personal in- 
juries resulting, as alleged, from an unprovoked assault 
by defendant. The verdict and judgment were for de- 
fendant, and plaintiff appealed. 

The sole question before us is whether the verdict is 
supported by the evidence. A review of the record dis- 
closes substantially these facts: The altercation took 
place August 5, 1920, on a farm where plaintiff and de- 
fendant were assisting a neighbor to thresh. About the 
noon hour plaintiff remarked to defendant that a relative 
of his owed him a small sum of money for work per- 
formed for which he was never paid. That evening de- 
fendant, in the presence of some members of the thresh- 
ing crew and before they left the field, took exceptions to 
plaintiff’s statement about his relative and the assault 
followed. 

It is clearly established that for several years before the 
assault plaintiff had been under treatment for a serious 
affection of the bones of his right arm and shoulder and 
that he had only a partial use of that arm. A physician 
testified that, about a year before the trial, upon exami- 
nation, he found the bones of the arm were “rarefied, 
porous;” that “the humerus, upper arm, anchylosed to 
the scapula, that is, grown together, and giving him con- 
siderable pain at times.” 

With respect:to the facts immediately attending the 
assault, plaintiff testified that the defendant approached 
him at about sundown and said he was “going to beat 
him up,” or words to that effect, because of what he had 
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said about his relative at the noon hour, and that he then 
seized him, knocked him down twice, and held him down 
and choked him and twisted his crippled arm and, while 
in this helpless position, he pressed one or both of his 
knees against his right side so that his ribs were almost 
fractured. From the beating he said he became sick and 
his lungs bled. 

Two or three eye-witnesses corroborated plaintiffs evi- 
dence. One said that, after the beating, plaintiff was 
seated and spitting blood, and that he never saw him do 
any work on his place after the injury, though he lived 
just across the road from him. Another testified that de- 
fendant seized plaintiff’s suspenders and his collar band 
and struck him, and when he fell he choked him and 
pressed on him with his knees and twisted his lame arm; 
that one of the threshing crew tried to loosen defendant’s 
hold on plaintiff, “but he couldn’t tear him off and he 
was lifting both from the ground.” Another testified 
that after the assault he assisted plaintiff to the farm- 
house on the premises and that he was so weak he could 
hardly walk. He said that plaintiff “was spitting’ blood 
right along,” and that his handkerchief was covered with 
blood. 

From the farmhouse plaintiff was removed that eve- 
ning to a hospital at Ord, where he remained eight days. 
He was then taken to his honie, where he was confined to 
his bed about a month. From August 5, 1920, to the time 
of the trial in November, plaintiff was unable to do any 
work. He was treated by two physicians at the hospital 
and for a considerable time by one or both of them after 
he returned to his home from the hospital. The doctors 
said that he suffered such pain at times that he could not 
sleep and that, in order to obtain relief, it became neces- 
sary to administer anodynes. The physician who ex- 
amined plaintiff the evening of the assault found abra- 
sions of the skin on the chest, blood-spitting and rales 
in the lungs and some effusion of serum or blood. The 
bleeding was attributed to contusions on the chest. 
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At the hospital plaintiff’s temperature increased about 
a degree and a half above normal and he suffered much 
pain for three or four weeks. The medical treatment 
continued until the time of the trial. It also appears 
from the evidence of one of the doctors that the soreness 
and abnormal condition of the patient would probably 
continue for several months so that he would be pre- 
vented from doing ordinary farm work. In his opinion 
the doctor said that the beating would be apt to bring on 
a recurrence of the trouble in the arm and that it could 
only be used with great care. The bills of two of the 
physicians approximated $75 each. 

Defendant admitted that, before the altercation, he 
knew the crippled condition of plaintiff’s right arm. He 
denied that he struck plaintiff, denied that he threw him 
down, and denied that he pressed him with his knees, but 
before the close of, his testimony he made these material 
admissions: “Q. You had hold of him first by the shirt? 
A. Yes; between the suspenders, and he jerked loose. 
* * * Q. You grabbed him again? A. Yes. Q. And 
got him by the suspenders? A. Yes, sir. Q. He stum- 
bled, you think, and fell? A. I don’t know exactly how 
he come down. Q. You came down on top of him? 
A. I was on my feet aside of him, he was down and I on 
my feet aside of him holding him right along. * * * 
Q. And you held him down there? A. Yes.” Defendant 
denied that he was on his knees. He said that plaintiff 
kicked at him, and that to protect himself he “kept this 
here knee right up against his foot,” and that he had his 
knee by his side. He further testified: “Q. Well, he 
was down there quite a little while? A. I guess it was 
quite a while; I don’t know how long it was. * * * 
Q. As a matter of fact before he fell down or before you 
‘pushed him down you held him up against the rack 
there? A. I guess there is where I got the second hold 
on him. Q. By the rack? A. By the rack. Q. That is 
what kept him from running off, you held him up against 
the rack? <A. I guess so.” 
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The separator tender, called on the part of defendant, 
testified that he was on top of the machine, and that de- 
fendant “kind of jumped at him (plaintiff) and grabbed 
another hold and throwed him to the ground and held 
him there some time, 10 or 15 minutes.” Another wit- 
ness, called by defendant, testified that defendant 
“grabbed for his (plaintiff’s) suspenders and held him 
and tore his shirt;” that he “got him over towards the 
hayrack and held him there a little while and Charlie 
(plaintiff) went down and Joe stood right over him and 
held him down.” He further said that one of the crew 
“tried to get Joe Novotny (defendant) to let him up and 
Joe wouldn’t do it, or something, I don’t know.” 

Defendant argues that plaintiff was the aggressor and 
made an attack on him, and that he used no more force 
than he believed was reasonably necessary to repel the 
attack and that all of his efforts were directed toward 
protecting himself from plaintiff’s attempted assault. 
The evidence does not support the argument. The admis- 
sions of defendant, and the admissions in the testimony 
of his material witnesses, as shown herein, corroborate’ 
the evidence of plaintiff with respect to the assault. 
When considered altogether, the evidence clearly shows 
that plaintiff more than once tried to make an escape 
from one who was intent upon giving him a brutal beat- 
ing and who had it in his power to do so. The evidence 
of defendant himself discloses that plaintiff “jerked 
loose,” and that he again grabbed him and held him down 
“quite a while,” and that he “got the second hold on him 
by the rack,” and that it was the second hold which kept 
plaintiff from running away. That the attack upon 
plaintiff was the result of sudden passion cannot be sue- 
cessfully interposed. The commonplace remark, to which 
defendant took exception, was made at or about the noon ° 
hour and the assault did not take place until the sun was 
going down. 

True, the direct testimony of nearly all of defendant’s 
witnesses tends to corroborate the assertion of defendant 


Vou. 107] JANUARY TERM, 1922. 389 


Needham vy, State. 


in his direct examination, namely, that he did not strike 
or beat the crippled plaintiff. But, as we have seen, the 
admissions by defendant himself and the admissions of 
the witnesses called by him, all on the cross-examination, 
plainly disclose the execution of a poorly concealed pur- 
pose to beat and bruise the plaintiff. It is strongly 
argued that the verdict of the jury should not be dis- 
turbed. But the elementary rule which defendant in- 
vokes is not applicable to the facts. The evidence of the 
three physicians is such that, when considered with all 
of the other evidence in the case, no other conclusion is 
permissible than that plaintiff was the victim of a sn- 
perior brutal force from which he tried to escape. 

For some reason that is undisclosed by the record the 
jury seem to have disregarded the evidence with respect 
to the material facts. The conclusion is that the judg- 
ment must be, and it hereby is, reversed and remanded 
for further proceedings. 

REVERSED. 


E. R. NespHamM v. Stata of NEBRASKA. 
Firep JANUARY 18, 1922. No. 22019. 


Evidence examined, and held insufficient to establish judgment of 
guilt. 


Error to the district court for Douglas county: ALEX- 
ANDER C. Troup, JUDGE. Reversed. 


Fradenburg & Matthews, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Charles’ 8, 
Reed, contra. 


Heard before Morrissey, C. J., Rose and AtpricH, JJ., 
Horart and Paine, District Judges. 


ALDRICH, J. 
This is an appeal by E. R. Needham, of Omaha, from a 
judgment of the district court for Douglas county, 
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wherein he was convicted of driving an automobile in a 
dangerous manner while intoxicated, contrary to the ordi- 
nances of the city of Omaha. He was sentenced to im- 
prisonment in the county jail for a term of 15 days. 

The evidence of the state consists of the testimony of 
Officer Revers, who made the arrest, the testimony of 
Sergeant Wheeler, who was acting captain at the police 
station, and that of Dr. Shook, the police surgeon who 
examined defendant several hours after the arrest. 
Officer Revers took the defendant in charge for an infrac- 
tion of the traffic rules in failing to obey a signal given 
by him at a street intersection. Revers said that the de- 
fendant did not drive the car in a straight line on the way 
to the station. This, he testified, was the only indication 
he observed that defendant was drunk. Sergeant Wheeler 
was acting captain when the defendant was brought to 
the station. I'rom his testimony we understand that de- 
fendant was first booked under the charge of reckless 
driving. A $50 bond was given and defendant was per- 
mitted to drive away in his car. About two hours later, 
according to Wheeler’s testimony, the defendant came 
back to the police station in an angry mood and exhibited 
signs of intoxication. At that time Dr. Shook was called 
to examine the defendant. His testimony is to the effect 
that defendant had been drinking, but not enough to 
interfere with his driving an automobile. Sergeant 
Wheeler then added the charge of drunkenness to the 
charge of reckless driving. The bond was increased to 
$500. 

Opposed to this evidence of the state is defendant’s: 
testimony in which he denies drinking any intoxicating 
liquor that day.. Mr. Brenner testified that he saw de- 
fendant in the morning and again about 4 o’clock in the 
afternoon, and that he was perfectly sober at that time. 
This was just a few minutes before the arrest by Officer 
Revers. Mr. Brenner also testified that he drove home 
from the police station with defendant, but did not see 
him exhibit any evidence of intoxication. This was after 
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defendant had been to the station the second time. 

In our opinion the state has failed to prove a case 
against the defendant. In this connection it is noticeable 
that the police officers allowed defendant to go at large 
and handle his own automobile. It is significant that 
Dr. Shook was at the station when defendant was brought 
in by Officer Revers. Sergeant Wheeler testified that it 
was the custom to call the police surgeon when an 
arrested man was suspected of intoxication. Why was 
Dr. Shook not called to examine defendant when he was 
at the police station the first time? The casuist may 
analyze and dissect to his heart’s content; he cannot show 
this man was under the improper influence of liquor. In 
opposition to the state’s evidence, the defendant posi- 
tively swears he had not touched a drop that day, and he 
is corroborated by certain circumstances. In addition, 
we have the evidence of the witness Brenner, who testified 
that he saw defendant in the forenoon and that defendant 
took Mrs. Brenner down town at about 4 o’clock; that he 
was duly sober and straightforward, and was amply able 
to drive his car. In this he is corroborated by the state’s 
witness, Dr. Shook, who said defendant was capable of 
driving a car. 

It is plain, then, that, taking all of the circumstances 
into consideration, the state has failed to make a case. 
The evidence is not clear and satisfactory. For these 
reasons, we are therefore led to reverse this case. 


REVERSED. 


STaTe OF NEBRASKA, APPELLANT, V. WILLIAM TOOP ET AL., 
APPELLANTS: GEORGE H. STINE ET AL., APPELLEES. 


Firen January 13, 1922. No. 21861. 


1. Aliens: INHERITANCE. Where a citizen of the United States, who 
at the time of his death was the owner of a tract of farm land 
not within any of the exceptions of section 6276, Rev. St. 1913, 
dies intestate, leaving as his next: of kin two nieces who were 
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citizens of the United States, and three nephews who were non- 

_resident aliens residing in England, and subjects of the Kingdom 
of Great Britain and Ireland, there being no treaty between the 
United States and the Kingdom of Great Britain and Ireland 
affecting the question, held, that the provisions of section 6273, 
Rev. St. 1918, preclude the three nephews from acquiring any 
title or interest in such lands, and that the entire estate in the 
land vested in the two nieces who were residents and citizens of 
the United States. 


The exception in section 6273, Rev. St. 1913, 
giving to the widow and heirs of aliens who have acquired lands 
in this state prior to March 16, 1889, the right to hold such lands 
by devise or descent for a limited period, and providing a method 
for escheating such lands, has no application where the deceased 
landowner was a citizen of the United States. 


3. Case Overruled. The decision in State v. Thomas, 103 Neb. 147, 
in so far as it is contrary to the views herein expressed, is over- 
ruled. 


AppEAL from the district court for Butler county: 
GrorcE I’. Corcoran, JupGE. Affirmed. 


A. V. Thomas, Crane, Boucher & Sternberg and Bulk- 
icy, More & Tallmadge, for appellants. 

Matt Miller, Doyle & Halligan and Tinley, Mitchell, 
Pryor, Ross & Mitchell, contra. 


Heard before Morrissey, C. J.,. Lerron, Rosz, Dran, 
Day and Fransaureé, JJ., Spars and Wesstover, District 
Judges. 


Day, J. 

The ultimate question which we are called upon to de- 
termine in this case is whether, under the facts presented 
by the record, certain nonresident aliens, residing in 
England, kin of one John Toop, deceased, have any in- 
terest in certain land in this state owned by said John 
Toop at the time of his death. 

A brief statement of the facts, at this time, which have 
given rise to the several proceedings involving the real 
estate in question may serve to a clearer understanding 
of the questions hereinafter discussed. 
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John Toop, a citizen of the United States and a resi- 
dent of Butler county, Nebraska, for many years, died at 
his home intestate on July 28, 1898. At the time of his 
death he was the fee simple owner of the S.1% of the 
S.W.14 of section 30, township 18, range 2 east of the 
sixth P. M.; also the N.1% of the N. E.14 of section 36, 
township 13, range 1 east of the sixth P. M., in Butler 
county, Nebraska. He acquired the title to this land 
March 9, 1889. It was not obtained under any lien or 
mortgage, was not used for railroad or manufacturing 
purposes, and was not within the corporate limits of any 
city or town, but was exclusively farm land. He also 
owned at the time of his death considerable other prop- 
erty not necessary to mention, as it is not now the subject 
of controversy. He left surviving him his widow, Sarah 
Jane Toop, who, under the law as it then stood, took a 
life estate in the land. She remained in possession of 
the land under her homestead right until her death on 
November 9, 1907. John Toop left no children or de-. 
scendants of children, no father or mother, brother or 
sister. He was survived, as his next of kin, by two nieces, 
Sarah Jane Dyer and Emma Tremlin, who were the 
surviving children of Mary Ann Plowman, a predeceased 
sister of said John Toop. Both of these nieces were resi- 
dents and citizens of the United States, and were the only 
next of kin of said John Toop residing in the United 
States. He was also survived by William and John 
Toop, surviving sons of William Toop, a predeceased 
brother of said John Toop, and also by Robert Orchard, 
a surviving son of Betsy Orchard, a predeceased sister of 
said John Toop. William Toop, John Toop, and Robert 
Orchard, above mentioned, were subjects of the Kingdom 
of Great Britain and Ireland, and resided in England. 
These two nieces and three nephews stood in the same 
degree of relationship to John Toop, and would, under 
our law of descent, inherit the land in question in equal 
proportion, subject to the life estate of the widow, unless 
the fact of alienage of the English kin is a bar to their — 
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taking any interest in the land. In the course of the 
litigation the names of several grandnieces and grand- 
nephews of John Toop, some of whom are residents and 
citizens of the United States, appear as claimants to a 
portion of, this land; but, as they took no interest under 
our statute of descent, no further reference need be made 
to them. For construction of our law of descent cover- 
ing this precise situation, see Douglas v. Cameron, 47 
Neb. 358. It appears, however, that, since the death of 
John Toop, Robert Orchard, hereinbefore mentioned, has 
died, and, of course, his survivors would succeed to what- 
ever interest their ancestor may have had. For the pur- 
pose of convenience the nonresident alien claimants will 
be referred to hereinafter as the English kin. It appears 
further that Sarah Jane Dyer and Emma Tremlin sold 
the land in question to George H. Stine, who has been 
in possession thereof for a number of years, has made 
valuable improvements thereon, and has mortgaged the 
land to the Mutual Benefit Life Insurance Company. 
Under this state of facts, an action in mandamus was 
brought by a group of the English kin, headed by William 
Toop, against A. V. Thomas, county attorney of Butler 
county, to compel him to proceed under the provisions of 
sections 6272-6276, Rev. St. 1913, to escheat that portion 
of the title to the land claimed by the English kin. That 
case was ultimately brought to this court, where the writ 
was allowed. State v. Thomas, 103 Neb. 147. In obedi- 
ence to our mandate the present action was commenced 
in the name of the state of Nebraska to forfeit and 
escheat to the state that portion of the title to the land 
which the English kin would have inherited had each 
not been a nonresident alien; and it was also prayed that 
the value of such interest be determined in the manner 
provided by law and paid to the English kin. All per- 
sons who had or claimed any interest in the land were 
made parties defendant, and each by their respective 
answers and cross-petitions set up their respective claims. 
‘An issue was thus tendered whether the English kin had 
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any interest at all, beneficial or otherwise, in the lands in 
question. It was adjudged by the trial court that the 
English kin took no title, right or interest in the land; 
that no part thereof escheated to the state of Nebraska; 
and the cross-petitions of the English kin and the claim 
of the state were dismissed. The court also adjudged 
that the entire title to the land, upon the death of John 
Toop, vested in Sarah Jane Dyer and Emma Tremlin, 
subject only to the life estate of Sarah Jane Toop, the 
widow; that by mesne conveyances of Sarah Jane Dyer 
and Emma Tremlin, and the death of Sarah Jane Toop, 
the entire title to the land in question became merged in 
George H. Stine to the exclusion of all the parties, save 
only the mortgage lien of the Mutual Benefit Life Insur- 
-ance Company, and, subject to this lien, quieted and con- 
‘firmed the title to the land in George H. Stine. From 
this judgment the English kin have appealed. 

At the time of the death of John Toop, there was no 
‘treaty between the United States and the Kingdom of 
Great Britain and Ireland, so that the question presented 
must be determined by the provisions of our statute 
unaffected by treaty rights. 

As before stated, the action was bottomed upon the pro- 
visions of sections 6273 and 6274, Rev. St. 1913, relating 
to the subject of escheats, which, in so far as such pro- 
visions affect the question in hand, may be said to be 
identical with chapter 58, Laws 1889. The changes which 
have been made affect only questions of procedure. Prior 
to the act of March 31, 1887, Laws 1887, ch. 62, the legis- 
lative policy of the territory, as well as the state, had 
been to make no distinction between citizens and aliens, 
whether resident or nonresident, with respect to their 
right to hold and acquire real property in the state by 
purchase, devise or descent. At that time, however, re- 
strictions were commenced to be enacted. Section 1, ch. 
58, Laws 1889, being section 6273, Rev. St. 1913, is as 
follows: 

‘Nonresident aliens and corporations not incorporated 
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under the laws of the state of Nebraska, are hereby pro- 
hibited from acquiring title to or taking or holding any 
lands or real estate in this state by descent, devise, -pur- 
chase or otherwise, only as hereinafter provided, except 
that the widow and heirs of aliens who have heretofore 
acquired lands in this state under the laws thereof, may 
hold such lands by devise or descent for a period of ten 
years and no longer, and if at the end of such time herein 
limited such lands so acquired have not been sold to a 
bona fide purchaser for value, or such alien heirs have 
not become residents of this state, such lands shall revert 
and escheat to the state of Nebraska, and it shall be the 
duty of the county attorney in the counties where such 
lands are situated to enforce for feiture of all such lands 
as provided by this act.” . 

The second section of the act provides the method of 
procedure in case lands are escheated to the state under 
the provisions of the act, directs that the county attorney 
in the county where the land is situated shall proceed to 
have the title to the land forfeited to the state, that when 
so forfeited the lands shall be appraised, and that “the 
heirs or persons who would have been entitled to such 
lands shall be paid by the state of Nebraska the full value 
thereof as ascertained by appraisement,” less the expense 
of the appraisal. Section 3 of the act provides: 

“Any nonresident alien who owns land in this state at 
the time this act takes effect may dispose of the same dur- 
ing his life to bona fide purchasers for value, and may 
take security for the purchase money with the same 
rights as to securities as a citizen of the United States.” 

Section 4 of the act provides that nothing in the act 
shall prevent the holders, whether nonresident aliens or 
corporations not organized under the laws of the state, of 
liens upon real estate, whether heretofore or hereafter 
acquired, from taking or holding a valid title under such 
liens or from becoming a purchaser at any sale for the 
purpose of enforcing such liens, but provides that lands 
so acquired shall be sold within ten years, and in default 
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of such sale the lands shall revert and escheat to the 
state of Nebraska, as provided in the act. It also exempts 
from its operation all “real estate necessary for the con- 
struction and operation of railroads;” “so much real 
estate as shall be necessary for the purpose of erecting 
and maintaining manufacturing establishments;” and 
“any real estate lying within the corporate limits of cities 
and towns.” There is no contention that the lands in 
question are within any exception or proviso as set out 
in sections 3 and 4 of the act; so that the rights of the 
English kin, if any, under this act must rest upon the 
interpretation to be given to sections 1 and 2 thereof. 

It will be observed that in the very beginning of the 
act, by plain, clear and unequivocal language, nouresi- 
dent aliens and corporations not incorporated under the 
laws of this state are prohibited from acquiring title to, 
or taking or holding, any lands or real estate in this state 
by descent, devise, purchase or otherwise. The meaning 
of this sweeping language is so plain that no argument is 
necessary to elucidate it. Following this language, there 
is an “exception” and a “proviso.” We have heretofore 
stated that the English kin make no claim that their 
rights are predicated upon any of the “provisos” of the 
act. Do they come within the “exception” clause of the 
act? The exceptions to the general prohibition is that 
the widow and heirs of aliens, who before the taking 
effect of the act had acquired title to lands in the state, 
are permitted to take such lands by devise or descent, 
. and to hold the same for a period of ten years, and no 
longer, and if at the expiration of that time the widow 
and heirs of such aliens have not disposed of their land, 
or have not become citizens of the United States, then, 
under the provisions of the act, the lands escheat to the 
state, but the state is required to pay to the persons en- 
titled to such lands tne appraised value thereof. 

It will not escape notice that the exception clause of 
the act refers only to the “widow and heirs of aliens.’ 
But in this case John Toop was a citizen of the United 
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States. It is difficult to see how by any process of rea- 
soning or fair interpretation of the language of the act 
it can be extended to include the widow and heirs of citi- 
zens. Certainly to do su is to read into the act words 
which are not there. While no doubt the act should re- 
ceive a liberal interpretation, yet this license does not 
warrant us in indulging in judicial legislation. We can 
find no judicial basis for construing the act so as to give 
the nonresident alien kin of a deceased citizen the right 
to take any interest in his lands, which are not within 
the provisos of the act. The argument that while the 
English kin may not take the title to the land they never- 
theless take a “beneficial interest” is fallacious. It is 
plausible only because it is not clear why the legislature 
should have drawn a distinction between the nonresident 
alien heirs of an alien then holding land and the non- 
resident alien heirs of a citizen. In Wunderle v. Wun- 
derle, 144 Ill. 40, an almost identical statute with our 
own was under consideration, and it was said: 

“It is urged that the act of 1887 should be liberally 
construed, and that such liberal construction would have 
the effect of extending ‘the exception named in section 1 
to the alien heirs of citizens, as well as to the heirs of 
aliens. In other words, we are asked to so construe the 
exception as to give the nonresident alien kindred of citi- 
zens the right to take lands by descent or devise, and 
hold the same for three or five years so as to make sale, 
or acquire an actual residence in the state. This would 
involve the insertion of the words ‘and the alien heirs of - 
citizens’ after the words, ‘except that the heirs of 
aliens. By such a construction we would make the legis- 
lature say what it has not said. It is not the province of 
the judiciary to make laws, but to construe and interpret 
them and pass upon their validity. * * * But, here, 
the legislature has expressly declared that the heirs of 
certain aliens shall take and hold lands for limited 
periods subject to the privilege of avoiding their escheat 
to the state by a sale of them, or by acquiring an actual 
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residence in the state, within said periods. But the act 
of 1887 nowhere declares, nor is there anything on its 
face to indicate that the legislature intended thereby io 
declare, that the nonresident alien kindred of citizens 
should so take and hold lands for certain periods.” 

This same statute was construed in an action brought 
by the English kin headed by William Toop against the 
Ulysses Land Company, and others, in the district court 
of the United States for the district of Nebraska, in an 
action of ejectment involving this same land. In a 
memorandum opinion by Judge Thomas C. Munger, be- 
fore whom the case was tried, after quoting the provisions 
of the act, it is said: 

“Tt is contended that this statute should be construed 
so that it would read as if the words ‘or citizens’ were 
inserted in the exception, making the exception clause to 
read, ‘except that the widow and heirs of aliens or citi- 
zens who haye heretofore acquired lands in this state,’ 
etc. The statute as it exists is not open to such an inter- 
pretation.” The opinion concludes: “As the plaintiffs 
are nonresident alien heirs of a citizen, the statute for- 
bade their inheritance of the lands in controversy, and 
judgment will be entered for the defendants.” , 

What, then, becomes of that portion of the estate which 
the nonresident aliens would have inherited but for their 
alienage? The rule seems to be well established that, if a 
citizen dies and his next heir is an alien who cannot take, 
the alien cannot interrupt the descent to others who do 
not claim through him, but the inheritance descends to 
those next of kin who are competent to take in like man- 
ner as though the alien kin had never existed. King v. 
Ware, 53 Ia. 97; Pierson v. Lawler, 100 Neb. 783. 

But it is insisted by the English kin that the decision 
in State v. Thomas, 103 Neb. 147, has become the law of 
the case, and is decisive of the question now before the 
court, and that the trial court erred in failing to follow 
the interpretation placed upon the statute in question in 
that case. It would seem a sufficient answer to that con- 
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tention that the parties are different in that case from 
those in the case at bar. It is quite true that, in issuing 
the writ of mandamus, it was based upon an interpretation 
of the statute which made it the duty of the county attor- 
ney to begin proceedings to escheat the land. But we 
now conclude that our interpretation of the statute in 
that case was wrong, and, in so far as it is at variance 
with the views herein expressed, it is disapproved. 

On the other hand, it is claimed by the appellees that 
the decision of Toop v. Palmer, 97 Neb. 802, and Toop v. 
Ulysses Land Co., 237 U. S. 580, are decisive of the 
case in their favor. Inasmuch as we have reversed our 
former interpretation of the statute, it would seem un- 
necessary to discuss this contention of the appellees. 

It follows from this discussion that the judgment of 
the district court is right, and it is, therefore, 

AFFIRMED. 

Aldrich, J., not sitting. 


Frank S. Moore, APPELLEE, Vv. HUFFMAN BROTHERS 
Motor CoMPANY, APPELLANT. 


Fitep January 13, 1922. No. 21866. 


Contracts: Stock SaLes ContTRAcT: CoNnsTruction. Contract con: 
strued, and held to mean that under the terms of said contract 
the plaintiff had a right to demand that defendant issue stock to 
whomsoever he might direct, to the amount of commissions due 
him on stock sales paid for on the date of the demand, and, upon 
failure or refusal of defendant to issue said stock, the balance due 
should be paid in cash. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. Mornine, Jupcr. Affirmed. 


W. H. Herdman, for appellant. 
Fred C. Foster, 0. K. Perrin and S. M. Kier, contra. 


Heard before Lerron, Day and Dran, JJ., ALLEN and 
Brciey, District Judges. 
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BEGuLeyY, District Judge. 

This is an action brought by Frank S. Moore, appellee, 
hereinafter called plaintiff, against Huffman Brothers 
Motor Company, appellant, hereinafter called defendant, 
in equity, for an accounting of moneys due on a certain 
written contract. In the court below a decree was en- 
tered awarding to plaintiff a money judgment for $10,- 
784.42, and defendant prosecutes this appeal to this court 
to reverse said decree. 


The plaintiff was a stock salesman in the employ of the 
defendant. The contract in controversy was entered into 
shortly after the plaintiff severed his connection with the 
defendant. At the time of the making of the contract 
there were certain stock sales that had been paid for by 
purchasers and on which the plaintiff was entitled to the 
sum of $9,000, which was then due and payable in money. 
There were other sales on which settlement had not been 
made, the commissions on these sales aggregating $5,723, 
and which would be due and payable as soon as settled 
for by the purchasers of the stock, the precise amount due 
at any given time being the commission on the sales 
actually settled for. There was also due the plaintiff 
$3,100 on a note given by the defendant to the plaintiff. 
At a meeting of the parties regarding settlement of the in- 
debtedness to the plaintiff, the defendant made the plain- 
tiff a proposal of settlement in writing, which the plain- 
tiff accepted. The proposal and acceptance is the con- 
tract, and the same reads as follows: 


“Omaha, May 6, 1920. 
“Mr. F. 8. Moore, Omaha, Nebraska. ; 

“Dear Sir: Confirming our conversation, it has been 
determined and is agreed between us that your portion of 
normal commissions accrued and unpaid on stock issued 
to date, in which you are interested, amounts to $5,723, 
and it is specifically understood that, of said stock issued, 
there remains unpaid stock to the par value of $23,500 
which must be fully paid in cash before the commission 
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of $5,723 becomes fully earned and payable. 

“It is also understood and agreed that on any stock 
sold which for any reason we are obliged to cancel or re- 
fund to the purchaser and on which commissions have 
been previously paid ‘or included in above computation 
that your portion of such commissions shall be deducted 
from any credits you may have. 

“In addition to the conditional amount of $5,723 there 
is also due you $3,100 on note of this company, and $9,000 
original commissions, these three items totaling $17,823. 

“Tt is understood and agreed that the amount of com- 
missions as stated is computed upon straight percentage 
basis as cash fully paid and that in some instances there 
are deductions yet to be made covering discounts on | 
liberty bonds, certificates of deposit, interest refunded, 
ete. 

“Tt is agreed that you are to immediately purchase one 
Huffman passenger car at an agreed price of $1,691 which 
will be deducted from the $17,823 above referred to, leav- 
ing a conditional balance due you of $16,132, which if 
and when fully earned is to be paid by preferred stock in 
Huffman Brothers Motor Company, to the amount of 
$19,000 par value, any small difference between this 
amount and what your credits would purchase in stock 
at $85 per share to be paid in cash. 

“Said stock is to be issued upon demand to whomsoever 
you may direct, but in view of the conditions above 
stated, we are not to issue stock in excess of the amount 
that your earned and fully-payable credits will purchase. 

“Tt is also agreed that as soon as stock at $85 per share, 
to the amount of $10,000, has been issued that you wilk 
surrender the $3,100 note that you hold. 

“Tf for any reason the $19,000 stock, or any portion of 
it, cannot or is not issued, as agreed above, then in that 
case the balance due shall be paid in cash. 

“It is further agreed that this arrangement when com- 
pleted shall be construed as full and final settlement in 
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satisfaction of all claims, agreements, promises, or under- 
standings. 
“Yours very truly, 
“(Signed) Huffman Bros. Motor Co., 
“By W. M. Clement, Acting Secretary. 
“Accepted, F. S. Moore.” 


There is no serious dispute of fact in the record. The 
precise question for determination in this appeal is rather 
one of. construction of the written contract above set 
forth and a determination of the rights of the parties 
under said contract. The defendant concedes that the 
$9,000 on completed sales, together with the $3,100 repre- 
sented by the note, were due upon the execution of the 
contract, and that plaintiff has since received the Huff- 
man passenger car at the agreed price of $1,691 and that 
defendant has issued to plaintiff 47 shares of the pre- 
ferred stock of the defendant corporation of the value of 
$3,995; that plaintiff has surrendered up the $3,100 note 
and made written demand upon defendant to issue 100 
shares of preferred stock of the defendant corporation to 
Andrew K. Nelson, and charge said stock to plaintiffs 
account, which written demand was refused by defendant. 

The question of differences between the parties arises 
over the item of $5,723 of the so-called normal commis- 
sions upon the sales of stock not settled for at the time 
of the execution of the contract of settlement. Defend- 
ant contends that no part of the normal commissions 
amounting to $5,723 was due and payable to plaintiff 
under said contract until all the capital stock sold by 
plaintiff, on which said normal commissions accrued, was 
fully paid for by the purchasers. Plaintiff contends that 
he has a right under said contract to demand payment for 
each sale of stock when the purchaser pays for the same. 
There were 13 sales of this stock on which the commis- 
sions aggregated $5,723. It was stipulated by the parties 
on the trial that the sum of $1,352.54 was to be deducted 
for canceled or unpaid stock, leaving a balance of $4,- 
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370.46 in the hands of defendant on normal commissions. 

We think that a fair construction of the contract is 
that the “conditional balance of $16,132” became an abso- 
lute balance due plaintiff when the full amount of the 
stock upon which commissions therein computed was 
fully paid to defendant, and that the actual balance due 
plaintiff at any given time was the amount of commis- 
sions in the hands of defendant, received from stock sold 
by plaintiff, which was fully paid for by the purchasers; 
and that plaintiff had a right, under said contract, to de- 
mand that detendant issue stock to the amount of com- 
misions on stock sales paid for on the date of the demand, 
but no further, and upon failure of defendant to issue the 
stock the balance due was to be paid in cash. At the 
time of the demand for the issuance of 100 shares of 
stock at the agreed value of $85 per share, there was due 
plaintiff, in the hands of the defendant, the sum of $6, 414 
on original commissions, and the further sum of $4,370.46 
on the normal commissions, making a total due plaintiff 
from defendant of the sum of $10,784.46, and under the 
terms of the contract, upon refusal of the defendant to 
issue preferred stock, the said amount was made payable 
in cash. 

The decree of the district court is therefore right and is 

AFFIRMED, 


JOHN FOSTER, APPELLANT, V. Crty oF LINCOLN BT. AL., 
APPELLEES. 
Frrep January 13, 1922. No. 21711. 


Appeal: Issues. The issues as framed in the trial court, and upon 
which the cause was tried, are binding upon the parties in the 
case, on appeal to this court. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. , 


W. B. Comstock and J. 8S. McCarty, for appellant. 
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C. Petrus Peterson, Charles R. Wilke, R. A. Boehmer 
and Hall, Baird & Williams, contra. 


Heard before Lerron, Day and Dran, JJ., BLACKLEDGE 
and TEWELL, District Judges. 


BLaCKLeDGH, District Judge. 

The proposition urged in the argument and principally 
relied upon in the briefs as constituting error is that the 
court erred in not submitting to the jury the question of 
the joint negligence of the city. of Lincoln and the code- 
fendant Lincoln Telephone & Telegraph Company. It is 
not disputed that the plaintiff was an employee of the 
Lincoln Telephone & Telegraph Company and sustained 
injury in the course of his employment, and at or before 
the commencement of this suit was receiving compensa- 
tion from his employer under the provisions of the work- 
men’s compensation act. He states in his petition the 
amount of compensation he has received and that the 
Lincoln Telephone & Telegraph Company declines to 
bring this suit against the city of Lincoln, the third per- 
son. The petition further alleges that “the injuries here- 
inbefore complained of were occasioned wholly by and on 
account of the negligence and carelessness of the defend- 
ant city of Lincoln.” Plaintiff prays for judgment 
against the city of Lincoln only, and that out of any sums 
so recovered the defendant Lincoln Telephone & Tele- 
graph Company be paid the sum paid by it to plaintiff 
as compensation. Under these allegations it was entirely 
proper that the trial court should not submit the question 
of the joint negligence of the two defendants. 

It is urged in the brief that it was negligence of the 
city in maintaining its insufficiently insulated wires near 
the wires of the telephone company, and also the negli- 
gence of the telephone company in maintaining its wires 
near the heavily charged wires of the city which caused 
the injury, and that these two concurrent causes acting 
separately and independently concurred in causing the 
accident, and the two constituted a proximate cause of 


406 . NEBRASKA REPORTS. [Vor. 107 


Trennt v. Chicago, B. & Q. R. Co. 


the accident. This contention, for reasons already stated, 
is not supported by the allegations of the petition, and 
no amendment thereof was obtained or requested. The 
question of the sufficiency of the insulation of the city’s 
wires was submitted by the court’s instructions as to 
negligence on the part of the city. 

It is also contended that the court misstated the issues 
in reference to the plaintiff’s reply as to the condition or 
construction by the city of its system of poles and wires, 
but, while the statement in the instruction in reference 
thereto may appear, upon critical examination by law- 
yers, to be a little broad, we are satisfied that it could not 
mislead the jury, and that the purport of it, as it was 
intended by the court and must have been reasonably 
understood by the jury, was to the effect that the descrip- 
tion as to the general construction and relative locations 
of the two systems of wires was admitted by the parties, 
and not in dispute. 

Finding no prejudicial error, the judgment is 

AFFIRMED. 


NATHANIEL A. TRENNT, APPELLEE, V. CHICAGO, BURLING- 
TON & QUINCY RAILROAD COMPANY, APPELLANT. 


Firep JanuaBy 13, 1922. No. 21837. 


1. Evidence: Marker Revorts. In an action for damages on 
account of a delayed shipment of live stock, consigned for sale 
upon the market, market reports in journals such as the commer- 
cial world relies upon are competent evidence of the state of the 
market. Chicago, B. &€ Q. R. Co. v. Todd, 74 Neb. 712. 


While market reports in journals properly authenticated 
are competent evidence of the state of the market, it does not 
follow that they are the only competent evidence thereof. 


Market VaALues. Where the question is as to the mar- 
ket value, or’the state of the market, testimony of a witness who 
states that he does not know the market at or near the time in 
question, nor remember the number, kind, or class of property 
under consideration, or any other similar transaction, and whose 
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sole statement bearing upon such question is that he recollects 
that at the time, three years before, he and another compared the 
cattle and felt that in their judgment they would have been able 
to have gotten 25 or 50 cents a hundred-weight more the day 
before, is incompetent for the purpose of establishing the state of 
the market on either date. 


APPEAL from the district court for Douglas county: 
CHARLES Lesiigc, JupGE. Reversed. 


Byron Clark, Jesse L. Root and J. W. Weingarten, for 
appellant. 


Harry W. Shackelford, contra. 


Heard before Lerron, Day and Dran, JJ., BLACKLEDGH 
and TEWELL, District Judges. 


BLaCKLeEDGE, District Judge. 

This action was instituted by plaintiff, appellee, to re- 
cover damages on account of a delayed shipment of cattle 
from Mullen, Nebraska, to South Omaha, Nebraska. As 
an element of damage it was alleged in the petition that 
the shipment should have arrived at destination on Octo- 
ber 10, and that it did not arrive until October 11, at 
which time the market price and value of said cattle had 
declined 25 cents a hundredweight below what it was on 
October 10. There were other allegations of excessive 
shrinkage and unnecessary feeding caused by the delay. 
The plaintiff recovered a verdict and judgment, and de- 
fendant appeals. 

While differing in the estimated amount thereof, coun- 
sel for both appellant and appellee are agreed that there 
was a substantial amount included in the verdict as com- 
pensation for the fall in the market. This is also sub- 
stantiated by the record. 

On the trial of the case copies of the Daily Drovers 
Journal-Stockman for the dates in controversy were iden- 
tified and authenticated by testimony of the publisher, 
and admitted in evidence as tending to show the state of 
the market. This was competent under the rule an- 


408 NEBRASKA REPORTS. [Vou. 107 


Trennt v. Chicago, B. & Q. R. Co. 


nounced in Chicago, B. & Q. R. Co. v. Todd, T4 Neb. 712. 
So much the counsel for appellee concedes, but contends 
that it is not the only competent evidence thereof, to 
which we may readily agree. The point of serious con- 
troversy arises over the fact that said evidence shows no 
decline on the market in that time, and the only testi- 
mony offered in opposition was the testimony of the wit- 
ness Clyde Kells. He stated, in substance, that he was 
the salesman who sold the cattle after their arrival; that 
at the time of the trial, some three years later, he could 
not remember or state the market for cattle on either 
date in question or about that time, nor remember the 
number, kind, or class of cattle included in this shipment, 
although he remembered handling the cattle, nor did he 
remember any similar transaction or sale. Over the 
objection of defendant he was allowed to state, as his 
recollection, that at the time the cattle were sold he and 
another compared them with cattle that had sold the day 
before and felt that they would have been able to have 
gotten 25 to 50 cents a hundredweight more for these 
cattle if they had been sold on the preceding day’s mar- 
ket. A motion to strike out this testimony was overruled. 
There is no other testimony in the record tending to show 
any decline in the market, hence the jury must have 
acted, in assessing the recovery, upon this testimony as 
overcoming that of the published markets in the Drovers 
Journal-Stockman. If the testimony was competent, the 
jury had a right to consider it and determine its credi- 
bility. 

The cattle were shipped to be sold upon the market. 
The question to be determined was whether there was a 
decline in the market for this class and grade of cattle, if 
a market for them existed at that time and place. Plain- 
tiff alleges in his petition that there was such market, 
that it had declined within the time of the delay, and had 
the burden of proof upon both propositions. Testimony 
as to special or intrinsic value was, therefore, improper. 
Boyd v. Inncoln & N. W. R. Co., 89 Neb. 840. In proving 
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value, the rule is almost universal that evidence should 
not be received to prove what offers have been made to 
sell or what prices haye been asked or refused. Jones, 
Evidence (2d ed.), sec. 169. The evidence received in 
this instance did not even approximate the credibility of 
a bona fide offer. It was merely the recollection of the 
witness that he was of the opinion, at the time, that if he 
had had the property the day before he could have 
obtained an offer or bid higher than the price at which 
the property sold. Such evidence was entirely incom- 
petent for the purpose offered, did not tend to establish 
the market value, and its admission was error. Since 
the verdict of the jury must have awarded damages based 
in part upon this evidence, and the amount thereof can- 
not be definitely determined from this record, the error 
was prejudicial, and the judgment is reversed and the 
cause remanded. 
, REVERSED. 


EpnA TAYLOR, APPELLEE, V. JOHN KOUKAL ET AL., 
APPELLANTS. 


FILED JANUARY 13, 1922. No, 21923. 


Negligence: Instructions. In an acticn to recover for injuries sus- 
tained by collision with an automobile, an instruction which 
erroneously states the speed limit authorized by law for a motor 
yehicle upon approaching another vehicle, and states that the law 
requires lights to be exhibited on motor vehicles in use during 
the period from one hour after sunset to one hour before sun- 
rise, and, without qualification, informs the jury that the failure 
of any person operating an automobile upon a public highway to 
comply with any of such provisions, in itself, constitutes negli- 
gence, is erroneous. 


APPEAL from the district court for Cass county: JAMES 
T, BEGLEY, JuDGE. Reversed. 


D. O. Dwyer, for appellants. 


W. A. Robertson, contra. 
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Heard before Lerron, Day and Dran, JJ., Buack- 
LEDGE and TEWELL, District Judges. 


BLACKLEDGE, District Judge. 

Plaintiff, appellee, sued the defendants, upon the 
ground of negligence, to recover for personal injuries 
sustained by the collision of an automobile driven by one 
of the defendants with a buggy in which plaintiff was 
riding, and recovered a verdict and judgment. 

Upon the trial there was testimony given on behalf of 
defendants tending to prove that the lights on the car 
were operating when they started: from Plattsmouth to- 
ward defendants’ home, a distance of perhaps three 
miles; that, when about half the distance had been 
traveled, the lights failed from some unknown or unex- 
plained cause; that the driver undertook to repair them 
and was unable to do so; that it was about as far to his 
destination as to return to Plattsmouth to a garage; that 
he proceeded homeward, driving, as he claimed, in a care- 
ful manner; that the speed of the car when without lights 
was about ten miles an hour. There was evidence of 
others tending to show that the speed of the car on part 
of the journey—whether while the lights were on or not 
does not clearly appear—was twenty miles an hour. 

The trial court gave an instruction to the effect that 
it is provided by the laws of the state that one operating 
a motor vehicle upon a public highway upon approaching 
another vehicle must reduce speed to a rate not exceed- 
ing eight miles an hour; also in such instruction stated 
that a motor vehicle in use upon a public highway between 
one hour after sunset and one hour before sunrise must 
have lights exhibited thereon; and further stating, without 
qualification, that the failure of any person operating 
an automobile upon a public highway to comply with 
any of such provisions was in itself negligence. 

In so far as it states the statutory speed limit, the in- 
struction was evidently prepared with reference to the 
provision of section 3049, Rev. St. 1913, which fixed the 
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same at the rate stated in the instruction, and the fact 
was overlooked that such statute had, at the time of the 
trial and of the injury, been superseded by chapter 222, 
Laws 1919, fixing such limit at ten miles an hour. In 
view of the testimony to which reference is made, this was 
‘clearly erroneous as to this element, and in that it deter- 
mined as a matter of law the negligence both as to speed 
and lights, and did not submit the same to the jury. 

This case, in the particulars stated, is ruled by the 
cases of Stevens v. Luther, 105 Neb. 184, and Dorrance v. 
Omaha & C. B. Street R. Co., 105 Neb. 196, which, in fair- 
ness to the trial court it should be stated, were decided 
after the trial of the instant case. In the case last cited, 
in the opinion by Letton, J., it is said: 

“The courts ave hopelessly divided upon the question 
whether the violation of a statute or ordinance designed 
for the protection of the public constitutes negligence per 
se, or is only evidence of negligence, or, as some courts 
hold, prima facie or presumptive evidence of negligence. 
Our own decisions are not entirely harmonious, but in 
Stevens v. Luther, 105 Neb. 184, the cases are examined, 
and we adhere to the rule, long established in this state, 
that such a violation is evidence of negligence, which the 
jury are entitled to consider upon the question whether 
actionable negligence existed, but is not negligence per 
se.” 

Following the rule stated, the judgment is reversed and 
the cause remanded for. further proceedings according to 
law. . 


REVERSED. 


ELIZABETH URAK, APPELLANT, V. Morris & CoMPANY, 
APPELLEE. 


Firep JANUARY 13, 1922. No. 22208. © 


1. Master and Servant: WoRkKMEN’s COMPENSATION: APPEAL: Con- 
ELICTING EviIpENcE. Where the district court in a workmen’s 
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compensation case finds, on substantially conflicting evidence, 
that the employee was injured in a certain manner, such finding 
of fact will not be reversed on appeal unless clearly wrong. 
Swift & Co. v. Prince, 106 Neb. 358. 


: Personal ALTERCATION. An injury inflicted upon 

«an employee by a fellow employee not arising from any order, . 
direction, duty or act connected with the employment, but aris- 

ing out of and occurring during or immediately following 4 

personal altercation between the two, concerning matters not 

arising out of the performance or supposed performance of any 

duty or service in the employment, and resulting from what 

amounted to an assault by one upon the other, is not such an 

injury as will entitle the injured employee to compensation from 

the employer under the workmen’s compensation act. 


AppuaL from the district court for Douglas county: 
ArtTucr C. WAKELEY, JUDGE. Affirmed. 


HT. J. Bealand J. P. Uvick, for appellant. 
James C. Kinsler, contra. 


Heard before Lerrox, Day and Dean, JJ., BLack- 
LEDGE and TEWELL, District Judges. 


BLacKLencée, District Judge. 


This cause was tried in the district court for Douglas 
county upon appeal from an award of compensation by 
the compensation commissioner. There is no question 
but that the plaintiff sustained severe and probably per- 
manent injury. The accident occurred in the sausage 
room in defendant’s plant on August 29, 1919, the plain- 
tiff being struck upon the hip by a shovel which was in 
use by a fellow workman. There is conflict in the testi- 
mony as to whether the striking by the shovel was acci- 
dental purely, or whether the shovel was in the hands of 
the fellow employee and the blow given “just for fun,” or 
whether the blow was given as the result of an altercation 
between the plaintiff and her fellow employee in refer- 
ence to whether plaintiff was a member of a certain 
union. It is also contended that the plaintiff had, a day 
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or two prior to the time of the particular occurrence of 
August 29, sustained another fall by slipping upon a 
piece of meat, as the result of which she injured her knee 
or leg. The evidence as to this prior injury was excluded 
by the district court upon the theory that it was not in- 
cluded in the issues raised before the compensation com- 
missioner, and that it was barred by the statute of limita- 
tions at the time of the trial. The trial court found, upon 
the issues from the evidence received, that plaintiff failed 
to establish by a preponderance of the evidence that she 
was injured as the result of an accident arising out of 
and in the course of her employment, and that she was 
not so injured, and, further, that on the date in question 
the plaintiff entered into a controversy with a fellow la- 
borer regarding a matter wholly foreign to plaintiff's em- 
ployment, to wit, regarding the question whether or not 
plaintiff belonged to a certain union, and that in the 
course of this controversy the said fellow laborer inten- 
tionally struck plaintiff over the hip with a shovel, and 
that whatever injuries plaintiff sustained were the result 
of said assault. “ 

Appellant presents two consignments cf error: That 
the court erred, first, in finding plaintiff was not injured 
as the result of an accident arising out of and in the 
course of her employment; and, second, that the court 
erred in refusing leave to plaintiff to amend the plead- 
ings and submit evidence as to the prior fall or injury of 
plaintiff. 

A careful reading of the record discloses the fact that, 
while the circumstances surrounding this accident and 
which led up to it are not so clearly shown as will enable 
us to reach an entirely satisfactory conclusion as to 
just what did take place, yet that was the particular 
province of the trial court, which was also better situated 
to do so, and had the advantage of seeing and hearing the 
witnesses. It has become the established rule in this 
state that in such cases the finding of the trial court 
will not be disturbed unless from the record the review- 
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ing court is convinced that such finding is clearly 
wrong. It cannot be said that there is not sufficient evi- 
dence in the record to sustain the finding of the trial 
court in this case. Under the terms of such finding, we 
do not think it can reasonably be contended that the acci- 
dent did arise-out of and in the course of plaintiff’s em- 
ployment. There must be somewhere a dividing line, 
and unless we are to hold that all accidents or injuries 
which result during the term of employment, or hours of 
duty, are covered by the act, it would seem that this 
accident must be excluded. An eminent authority has 
said that argument by analogy in these cases is valueless 
and that each case must be decided with reference to its 
own attendant circumstances. Under the finding, the 
employment had no connection, causal or otherwise, with 
the injury. It was, so far as appears, a purely personal 
affair, not arising out of the work or concerned with 
anything incidental to it. It was not shown that the 
place of employment was either a closed shop or an open 
shop, or that the matter of a union, the subject of their 
quarrel, had anything to do with plaintiff’s employment, 
or her standing or relations toward the employer or her 
fellow workmen. The trial court found that it was a 
personal quarrel between these two, regarding a matter 
that was wholly foreign to the plaintiff's employment, 
and, under the rule stated, this finding should not be set 
aside. 

With reference to the second assignment, the original 
complaint before the compensation commissioner desig- 
nated an injury, as the foundation of the complaint, 
which had occurred August 29, 1919. There was, in fact, 
an injury, upon which plaintiff sought to rely, occurring 
on that date. Therefore the rule which would perhaps 
allow the plaintiff to show a different date than that 
alleged had no application, and the prior injury became, 
in effect, an additional ground of action as to which the 
statute of limitations had run at the time of the trial, 
and this evidently was the theory upon which the trial 
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court acted. However, the application made for amend- 
ment and to be allowed to introduce evidence as to this 
claimed prior injury did not go to the extent of a show- 
ing, or offer of proof, that such injury had materially 
or substantially contributed to cause the plaintiff’s con- 
dition, or that ‘any result thereof was or might have been 
Serious, but was only to the extent “that on the 27th or 
28th day of August, 1919, plaintiff fell to the floor in 
the plant of Morris & Company, striking the same hip 
on a pipe, ov a similar article, probably about three 
inches in diameter, and that as a result of this fall she 
limped the next day and complained to the matron and 
to one or two of the employees.” The plaintiff in her 
testimony, which was first admitted and later stricken 
by the court was to this effect: “I fell down. I can- 
not tell you just the day, but it was a day or two before 
I got hit with the shovel. I stepped on a piece of meat 
and slipped and fell. I don’t know how I hnrt myself, 
but I slipped and fell, hit my knee on the side and I 
grabbed by the barrel and that side was brought close to 
the floor, and every one started to laugh and I was 
scared and I got up quick and run back to my place. Q. 
When you say your side, what do you mean? A. Left 
knee.” This does not, either by the testimony given or 
by the offer of proof made upon the application to amend, 
carry the matter far enough to show that the prior occur- 
rence did, or reasonably could, have any material effect 
on the plaintiff’s condition at the time of the trial, and it 
is not clearly shown to have been part of the issues orig- 
inally in the case or claim when it was before the com- 
pensation commissioner. We cannot say that the trial 
‘ court erred in this particular. 

It follows that the judgment of the trial court should 
be, and it is, 

AFFIRMED. 
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Horace C. AMOS ET AL., APPELLEES, V. FreD J. EICHEN- 
BERGER ET AL.: GILLINSKY FRuIT COMPANY, APPELLANT. 


Firep JANUARY 13, 1922. No. 21857. 


1. Courts: Nuno Pro Tuno Entry. “A court has the power at a 
subsequent term to amend or correct its records to conform to 
the facts, and may proceed upon any satisfactory evidence.” 
Ackerman v. Ackerman, 61 Neb. 72. 


2. Appeal: Bit or Exceptions. “The evidence used in the district 
court, upon a hearing of a motion to correct an entry in the 
journal, must be preserved in a bill of exceptions, or it wilh not 
be considered in this court.” Miller v. Brown, 1 Neb. (Unof.) 
154. 


: In the absence of a bill of exceptions, this court 
will presume that the judge had before him competent evidence 
on which to base his findings sustaining the order complained of. 


APPEAL from the district court for Kimball county: 
Hanson M. Grimes, JupGR. Affirmed. 


Beeler, Crosby & Baskins, for appellant. 
Rodman & Rodman and Jefferis & Tunison, contra. 


Heard before Letton, DEAN and Atpricu, JJ., CieM- 
ENTS (E. P.) and Dirwortu, District Judges. 


CLEMENTS, District Judge. 

This is an appeal from an order of Honorable H. M. 
Grimes, district judge, correcting notes made by him 
apon his docket at the close of a trial of this cause to a 
jury in the district court for Kimball county and direct- 
ing the entry of a judgment herein nunc pro tunc. The 
defendant objected to the making of the order, a hearing. 
was had, the objection overruled, and the order entered; 
the defendant excepted. 

The appeal is brought here by the filing of a transcript. 
No bill of exceptions was prepared or settled. In the 
transcript are set out certain exhibits used as evidence 
upon the hearing, and the clerk in his certificate says 
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such exhibits and the proposed journal entry were all the 
evidence offered at the hearing. 

It is well settled in this state that “A court has the 
power at a subsequent’ term to amend or correct its rec- 
ords to conform to the facts, and may proceed upon any 
satisfactory evidence.” Ackerman v. Ackerman, 61 Neb. 
72. 

The question for this court to consider is, therefore, 
was the evidence taken at the hearing satisfactory and 
did it justify the order made? But this court cannot 
consider evidence not preserved in a properly authenti- 
‘cated bill of exceptions. ‘The evidence used in the dis- 
trict court, upon a hearing of a motion to correct an 
entry in the journal, must be preserved in a bill of excep- 
tions, or it will not be considered in this court.” Miller 
v. Brown, 1 Neb. (Unof.) 754. Also Stuart v. Burcham, 50 
Neb. 823. In the absence of a bill of exceptions, this 
court will presume that the judge had before him com- 
petent evidence on which to base his findings sustaining 
the order complained of. Van Htten v. Test, 49 Neb. 
725; Prairie Life Ins. Co. v. Schumann, 104 Neb. 363. 

The judgment is 

AFFIRMED, 


Lewis J. PINN v. STATE OF NEBRASKA. 
Firep JANUARY 13, 1922. No. 21927. 


1. Grand Juries. District courts are empowered under the provi- 
sions of chapter 148, Laws 1917, and section 8143, Rev. St. 1913, 
to order the calling of a grand jury at any time during a term of 
court, whenever, in the judgment of the court or a judge thereof, 
the necessities of the public business require it. 


2. Statutes: REENACTMENT. The provisions of section 8143, Rev. 
St. 1913, relating to grand juries, held in Jones v. State, 18 Neb. 
401, to have been repealed by implication, were reenacted by the 
adoption of the revision of the codes and statutes by section 1, 
ch. 3, Laws 1913. 


3. Grand Juries: Procepure. The procedure outlined and desig- 
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nated in sections 8137-8139, Rev. St. 1913, has no application to 
the calling of a grand or petit jury after the commencement of 
the term at which such jurors are to serve. ? 


4. Perjury: Evipence. Upon the trial of a defendant charged with 
the crime of perjury, the pleadings upon which the case was 
tried where the perjured testimony is charged to have been 
given are properly admissible in evidence, for the purpose of 
showing whether the alleged false testimony was material to 
the issues then being tried. 


5 Witnesses: ImPpEACHMENT. One of the modes recognized by law 
for impeaching the veracity of a witness is the introduction of 
persons as witnesses who testify that they are acquainted with 
the general reputation for truth and veracity of the person 
sought to be impeached in the neighborhood or community where 
he resides, and that such reputation is bad, and this rule ap- 
plies where a defendant upon trial charged with the crime of 
perjury testifies as a witness upon such trial, 


6. Instructions criticised, examined, and, when considered together, 
held to correctly state the law. 


7. Evidence examined, and held to sustain the verdict. 


Error to the district court for Kearney county: Laws 
H. BLacKLEDGE, JUDGE. Affirmed. 


W. D. Oldham and H. M. Sinclair, for plaintiff in error. 


Clarence A. Davis, Attorney General, Jackson B. Chase 
and J. L. McPheely, contra. 


Heard before Lerron, Dean and Day, JJ., Corcoran 
and Goss, District Judges. 


Corcoran, District Judge. 

The defendant was indicted by a grand jury called by 
order of the judge of the district court for Kearney 
county, and placed upon trial and convicted by a jury of 
the crime of perjury upon three counts of the indictment, 
and found not guilty as to one count. His motion for 
a new trial was overruled and he was sentenced to a 
term in the state penitentiary. He brings his case to 
this court for review upon a petition in error. 

The record discloses that the defendant and a nephew, 
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Charles Wirth, both of whom were farmers in Kearney 
county, got into some difficulty over business transac- 
tions, resulting in a suit being brought by Wirth against 
the defendant Pinn to recover for certain work claimed 
tc have been performed by Wirth for the defendant, his 
uncle, and for other items of account. The trial of this 
‘suit was concluded in the district court for that county 
on November 30, 1920, resulting in a verdict and judg- 
ment for the plaintiff. On the following day, December 1, 
1920, the trial judge made an order directing the sheriff 
to “summon without delay sixteen good and lawful men 
from the body of the county of Kearney, having the 
qualifications of jurors, to appear on December 2, 1920, 
to serve as grand jurors.” The grand jurors appeared as 
directed, were duly organized and proceeded to their 
work, and upon December 9, 1920, returned an indict- 
ment, indorsed “a true bill,” charging the defendant Pinn 
with having committed perjury upon the trial of the civil 
case before mentioned on November 30, 1920. To this in- 
dictment a plea in abatement was made by the defendant 
on the ground that the grand jury was not selected as 
provided by statute from a list prepared by the county 
board; that the court was without authority in law to 
call the grand jury or to direct the sheriff to call the 
members thereof from the body of the county, and other 
objections presenting the same general questions. The 
reply of the state traversed the allegations of the plea 
and set up at length the different steps taken in order- 
ing, selecting and impaneling the grand jury. This plea 
was tried to the court without a jury and was overruled, 
after which the defendant entered his plea of not guilty 
to the several counts and was placed upon his trial. 

The question of the validity of the indictment found 
by this grand jury is the important and controlling ques- 
tion presented for decision by the petition in error. The 
determination of this question turns upon the power of 
the district court, under the present statutes, to make an 
order during a term of court, directing the calling of a 
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grand jury by the sheriff from the body of the county. 
The plaintiff in error contends that such power no longer 
exists. If this contention is correct, then it must follow 
that the calling of the grand jury in the present case was 
without authority of law, and the indictment returned 
by it was invalid, and the subsequent trial and conyic- 
tion of the defendant was likewise without warrant or 
authority of law and cannot be permitted to stand. Re- 
garding, as we do, the matter of supreme importance, 
not only to this defendant, whose liberty is at stake, but 
to the courts and profession in this state, we will again 
undertake to review this very important branch of the 
jegislation of the state. Prior to 1885 all prosecutions 
in the courts of record in the state were upun indict- 
ments, presented by a grand jury. At the session of 1885 
the legislature adopted a new method of prosecutions; 
that is, by means of an.information filed by the prosecut- 
ing attorney, after a preliminary examination before a 
magistrate. From that date forward it was not neces- 
sary that a person charged with crime should first be 
presented by the indictment of a grand jury, us a prereq- 
visite to being placed upon trial. The same _ session 
adopted section 584 of the Criminal Code, section 7, ch. 
108, Laws 1885, providing: 

“Grand juries shall not hereafter be drawn, summoned, 
or required to attend at the sittings of any court within 
this state, as provided by law, unless the judge thereof 
shall so direct by writing, under his hand, and filed with 
the clerk of said court.” 

This was the law of the state for 24 years. In 1909 
the legislature again provided for the calling of grand 
juries by the adoption of chapter 171, Laws 1909, as 
follows: 

“Unless otherwise ordered in writing by the court, or 
a judge thereof, a grand jury shall be drawn and sum- 
moned in the manner provided by law, on the first day 
of the first regular term of the district court of each 
county in the state.” 
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This section was carried into the revision of 1913 


(Rev. St. 1918, sec. 9031), with the addition of the words 
“in each year” in the body of the section. Under this 
section, which continued in fore@ for eight years, if a 
grand jury was not desired, the trial judge was under the 
necessity of making an order to that effect in writing in 
advance of the terms of court named in the statute, in 
crder to legalize prosecutions by information at such 
terms. This law stood until the session of 1917, when 
the legislature again turned their attention to the matter 
of grand juries, and by chapter 148, Laws 1917, section 
9031 was again amended, and as the last word of the leg- 
islature upon the subject declared : 

“The district courts are hereby vested with power to 
call grand juries. A grand jury may be called and sum- 
moned in the manner provided by law on such day of a 
regular term of the district courtein each year in each 
county of the state as the district court may direct; and 
at such other times and upon such notice as the district 
court may deem necessary.” 

In addition to these several acts of the legislature at- 
tention is directed to section 8143, Rev. St. 1918. This 
general statute has been in force without amendment 
Since Nebraska became a state. Its provisions are: 

“Whenever the proper officers fail to summon a grand 
or petit jury, or when all the persons summoned as grand 
or petit jurors do not appear before the district courts, 
or whenever at any general or special term, or at any 
period of a term for any cause there is no panel of grand 
jurors or petit jurors, or the panel is not complete, said 
court may order the sheriff, deputy sheriff, or coroner to 
summen without delay good and lawful men, having the 
qualifications of jurors, and each person summoned shall 
forthwith appear before the court, and if competent, shall 
serve on the grand jury or petit jury, as the case may be, 
unless such person may be excused from serving or law- 
fully challenged.” 

- It is contended that this statute, so far as it pertained 


° 
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to grand juries, was repealed by implication by the ses- 
sion of 1885, in the act before referred to. In fact this 
‘court is committed to that doctrine in Jones v. State, 
18 Neb. 401, which decision has since been cited wilh ap- 
proval in State v. Lauer, 41 Neb. 226, and Hllis v. State 
81 Neb. 284. Even though this be found to be the fact, 
section 8143 was reenacted by the session of 1913, which 
carried the old section just as it had stood for a half 
century into the revision of the laws prepared by the 
code commission authorized by the session of 1911, for 
the revision of the codes and statutes of the state. This 
action of the legislature is set forth in section 1, ch. 3, 
Laws 1918: 

“That the code of laws embodying the general statutes, 
the Code of Civil Procedure and the Code of Criminal 
Procedure of the state of Nebraska, as prepared and re- 
‘ported to the thirty-thfrd general assembly of the legisla- 
ture of Nebraska by A. M. Post, J. H. Broady, and E. L. 
King, pursuant to the authority of chapter 166 of the 
Laws of 1911, be, and the same is hereby adopted, ap- 
proved and made of force as the Revised Statutes of the 
state of Nebraska of 1913.” 

The provisions of section 8143 are self-executing. It 
is complete within itself, and reference to any other sec- 
tion is not necessary to carry out its provisions. The 
authority to provide for prosecutions by indictment pre- 
sented by a grand jury is amply furnished by section 
9031, as adopted by the session of 1917. It is idle to 
insist that, when an emergency arises after the opening 
of the term of court which, in the judgment of the court 
* or judge, requires the services of a grand jury, none can 
be called because it is then impossible to have the mem- 
bers selected by the county board and the names drawn 
from a box by the sheriff and clerk ten days before the 
opening of the term. The law does not require the per- 
formance of impossible acts. The same exercise of com- 
mon sense should be applied to the interpretation of the 
laws as obtains in other important affairs of life. The 
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people of the state are not impotent and powerless to 
execute their will, as expressed by the acts of the legis- 
lature. Through the legislature the people have spoken 
in 1909, 1918, and 1917. What the people in these 
several instances demanded was the restoration of prose- 
cutions upon indictments presented by grand juries, and 
the power of their courts to provide the grand juries, 
when it appeared expedient or best calculated to serve 
the interests of the people and the state. It is not the 
province of this court to deny their demand. 

The defendant cites Jones v. State, supra, and Hlhs v. 
State, supra, as decisive of the question at issue. It must 
be remembered that Jones v. State was decided shortly 
after the act of 1885 was adopted, and that the decision 
in Hillis v. State was announced in 1908, before any of the 
acts before referred to were passed. The legislation 
adopted since 1908 has materially changed the situation, 
and the district courts now have the undoubted power 
and authority to order the calling of a grand jury at 
any time during a term of court. The procedure out- 
lined in sections 8137-8139, Rev. St. 1913, providing for 
the selection of the names by the county board, reporting 
the list of names by the county clerk to the clerk of the 
court, and the drawing of the jury by the sheriff and the 
clerk, has and can have no application to either a grand 
or petit jury ordered during the term of court at which 
their services are required. As before stated, the law 
does not require the performance of that which is im- 
possible. When a jury, either a grand jury or a petit 
jury, is needed, and none has been provided by the usual 
method, the way to procure a legal and proper jury is 
made clear by section 8143. This court has held in 
Carrall v. State, 53 Neb. 431, that the provisions of this 
‘statute are “broad enough to cover and include any and 
all possible reasons for which at any term of a court 
there may be no panel of jurors present.” 

The conclusion is irresistible from what has been said 
that the district courts of the state are clothed with 
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ample power and authority to order the calling of a 
grand jury during a term of court, whenever the neces- 
sity of the public business appears to require it. This 
authority is clearly conferred by chapter 148, Laws 1917, 
and section 8143 provides the proper procedure. It must 
follow as a logical conclusion that the plea in abatement 
was properly overruled in this case. 

Counsel for defendant, in their very able and compre- 
hensive brief, recite many alleged errors of the trial court 
in their effort to secure a reversal of the judgment. 
Among these is the admission in evidence of the original 
pleadings filed in the county court, from which the cause 
was appealed to the district court. As it appears with- 
out controversy in the record that the case was tried 
upon the same pleadings in both courts, no new pleadings 
being filed in the district court, this assignment is with- 
cut merit. It.was necessary for the prosecution to show 
the pleadings in the cause where the alleged perjury was 
committed, in order to establish that the evidence was 
material to the issues thus made. 

Complaint is also made of the admission of the journal 
entry and judgment in the civil case. There might well 
be complaint made by the defendant of this action, if 
the offer had not been limited, as disclosed by the record. 
The offer was: “The state offers the journal entry and 
judgment for the purpose only of showing the ending of 
that trial and showing the date with relation to the time 
of the indictment, and not for the purpose of showing 
who judgment was rendered against or for whom judg- 
ment was rendered; only that the case was ended prior 
to the return of the indictment.” To which the court 
added, presumably in the presence of the jury: “I am 
going to admit the journal entry and judgment not to 
show the judgment, but for the sole purpose of showing 
that the case has been terminated. The pleadings I have 
admitted may go to the jury, the judgment to that ex- 
tent.” Thus limited, the admission of this record could 
in no wise prejudice the defendant. 
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Complaint is also made that a number of witnesses 
were allowed to testify that the reputation of the de- 
tendant for truth and veracity in the community where 
he resided was bad. Reading the brief, the impression 
is at once created that this evidence was offered in sup- 
port of the charge of perjury upon which the defendant 
was being tried. An examination of the record, however, 
discloses that the defendant took the stand in his own 
behalf and gave his testimony. Upon rebuttal the state 
produced these witnesses as discrediting the testimony 
given by him upon the present trial. This procedure was 
entirely proper. If the testimony given by the defendant 
upon this trial was to be believed by the jury, it would be 
their plain duty to acquit him. Or if it was sufficient 
to create a reasonable doubt in the mind of the jury of 
the truth of the charge made against the defendant, the 
duty of the jury would be the same. The state was 
clearly within its rights by offering evidence in rebuttal 
which might tend to discredit the testimony given by the 
defendant. 

The assault made upon the third and seventh instruc- 
tions given by the court is not warranted by the record. 
The third instruction is not one, as charged, intended to 
cover the whole case, but setting forth the material allega- 
tions of each count of the indictment which the state 
must prove beyond a reasonable doubt before it would be 
entitled to a conviction. Complaint is particularly made 
of the fourth subdivision or paragraph of that instruction 
which set out “that said testimony was material to an 
issue then and there being tried,” ete. And in connection 
therewith that the jury were told in the seventh instruc- 
tion that the testimony set forth was material as a matter 
of law. It is claimed that these instructions are con- 
tradictory and confusing. A careful reading of the in- 
structions establishes the fact that this claim is without 
merit. In the first instance the jury were told what the 
state must prove to make out its case, and in the second 
the jury were properly advised that the evidence upon 
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which the alleged perjury was based was material. In 
neither instruction was any added burden placed upon 
the defendant. If either party had a cause for com- 
plaint it would be the state. But there exists no ground 
tor complaint from either party. Each instruction 
occupied a proper place in the charge to the jury and 
correctly stated the law. 

It is finally urged that the evidence does not sustain 
the verdict. It is particularly pointed out that upon the 
important question of whether Wirth was employed by 
the defendant, Wirth testified that the defendant made 
the contract of employment with him at the home of his 
mother, and that this being denied by the defendant, and 
there being no corroboration, in a prosecution for per- 
jury there could be no conviction upon the testimony of 
a single witness. This would be important if sustained 
by the record. Counsel have overlooked the testimony 
of Caroline Wirth, the sister of the defendant, upon this 
point. True, she was not present at the alleged conver- 
sation at the side of the barn, but she testified that when 
her brother, the defendant, came into the house he talked 
with her about the same matter, and she testifies that 
her brother, the defendant, said to her: “He said that 
he would like to have Charlie work for him. I didn’t 
want him to at first, but I said it wouldn’t hurt the boy 
to earn a little money and that was the way it was done.” 
This was corroborative of the story of young Wirth that 
his uncle came over to the home that day to employ him, 
and that after they had their talk by the side of the 
barn the defendant went into the house and talked to 
his mother. 

It is manifest from a careful examination of this record 
that there was a sharp conflict in the evidence. Upon 
some phases of the case the defense produced a greater 
number of witnesses than the prosecution. The quantum 
of proof, however, is not determined by counting the wit- 
nesses. There was ample evidence, if believed by the 
jury, to establish beyond a reasonable doubt that the 
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defendant had given false testimony upon the trial of the 
civil case in question. This was all that was necessary 
to satisfy the requirements of the law. It must be a 
matter of sincere regret to all concerned that this prose- 
cution arose out of a chain of incidents revealing a se- 
rious family disagreement. This defendant and his sister, 
Mrs. Wirth, are each of mature years and appear to have 
developed a feeling for each other that is not at all com- 
mendable. The two principal witnesses for the prosecu- 
tion were the nephew and his mother, the sister of the 
defendant. As their evidence appears in the record, 
little effort was made to conceal the bitterness which 
existed between the parties. There is danger in such in- 
stances that testimony will be colored to the disadvan- 
tage of the defendant. All of these facts, however, must 
have been plain and obvious to the jury. They were not 
only the best judges, but the sole judges of the credibility 
of the witnesses and of the weight to be given to the 
testimony of each and all of them. This being so, if the 
case was properly submitted to the jury, the court should 
not disturb the verdict. The record shows that the case 
was well tried and properly submitted. It is unfortunate 
that it should become necessary to punish a citizen of the 
state for an offense of this character. A jury selected 
from the representative citizenship of the county where 
Lewis J. Pinn has resided for years has found and de- 
clared him guilty of this dangerous crime to civil society. 

There appears to be no error of a substantial nature in 
the record, and the judgment must be, and is, 

AFFIRMED. 


MINNIE L. COON ET AL., APPELLANTS, V. RoBERT D. 
O’BRIEN ET AL., APPELLEES. 


Finep JANUARY 138, 1922. No. 21853. 


1. Husband and Wife: Jomt Actions. Husband and wife may 
: jointly bring action relative to title to real estate belonging to 
either of them. . 
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2. Judgment: PLea or Res Jupicata. Plea of res judicata cannot 
be maintained except in cases where the issues and the neces- 
sary parties in the instant case are the same as in the case 
wherein the judgment pleaded as a bar was rendered. In the 
present case, the facts, which are fully set forth in the opinion 
herein, show that neither the issues nor necessary parties in this 
action are the same as in the case in which judgment pleaded as 
a bar was rendered. Held, that the plea of res judicata is not 
sustained. : 


3. Appeal: REVERSAL: RECOVERY oF LAND SoLp To SavTisry Jupe- 
ment. This is an action brought under section 8087, Rev. St. 
1913, to recover lands sold to satisfy a judgment which was not 
superseded and was afterwards reversed and vacated by this 
court. Section 8087 reads as follows: “If any judgment or 
judgments, in satisfaction of which any lands or tenements are 
sold, shall at any time thereafter be reversed, such reversal shall 
not defeat or affect the title of the purchaser or purchasers; but, 
in such case, restitution shall be made by the judgment creditor, 
of the moneys for which such lands or tenements were sold, with 
lawful interest from the day of sale.” Held, that the term “pur- 
chaser” used in this section means a bona fide purchaser; that is, 
one who is not a party to the erroneous judgment nor respon- 
sible therefor; one that does not have reason to believe that such 
erroneous judgment will be vacated by an appellate court. It 
applies only to strangers to the judgment who have purchased 
under the honest belief that the judgment is sufficient. Held, 
also, that the assignee of the party against whom such erroneous 
judgment was rendered may demand restitution of the property 
sold to satisfy such judgment, and maintain action to recover the 
same. Held, further, that real estate so sold may be recovered 
by an action to quiet title. 


4. $ : RIGHTS OF PURCHASER AT EXEcUTION SaLe. One 
who makes a bona fide contract to purchase land sold to satisfy 
a judgment, which was not superseded, and was afterwards va- 
cated on appeal to the supreme court, and pays part of the pur- 
chase price before notice that such judgment was erroneous, 
will be protected by said statute to the extent of the amount 
so paid, with interest, but no ‘further. : 


5. $ : . A judgment was rendered against C., 
and his real estate levied on and sold to the judgment creditor to 
satisfy the same. The judgment was appealed to the supreme 
court, but no supersedeas bond was given, and was by said court 
vacated. Held, that the wife of C., to whom he had conveyed 
his interest in the land after the same had been sold to satisfy 
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the judgment erroneously rendered against him, could maintain 
an action to recover the land; and that the facts developed on 
the trial in district court, and which are fully set out in the 
opinion herein, warrant a decree in her favor, subject, however, 
to the payment of $950 and interest thereon at the legal rate 
to one S., who had made a bona fide contract with the grantee 
of the purchaser, i.e., the judgment creditor, at the execution 
sale, and had paid that amount of the purchase price agreed 
upon. And judgment in favor of C. should be rendered against 
the judgment creditor for said amount so required to satisfy the 
bona fide interest of S, in said land. 


6. . Where one is properly in court as a defendant and 
makes no claim of interest in the subject-matter of the action, 
files an answer denying generally the allegations of a cross-peti- 
tion of a codefendant only, and takes no appeal from a decree 
of the trial court adverse to himself, and makes no appearance 
in this court, there is nothing for this court to consider, so far 
as his interest is concerned, and no order or judgment can be 
made in respect thereto. 


REVERSAL: ACTION To RECOVER LAND Soxrp To SaTIsFy 
JUDGMENT: Evipence. In an action brought under section 8087, 
Rev. St. 1913, for restitution of property sold on execution issued 
on a judgment not superseded, and afterwards vacated by the 
supreme court, it is immaterial as to what further proceedings 
were had regarding such erroneous judgment, and evidence tend- 

ing to show that a second judgment was rendered was properly 
rejected by the trial court; and the same is true as to evidence 
offered to show that such second judgment had been fully paid. 


AppraL from the district court for Cheyenne county: 
Hanson M. GriMes, Jupee. Reversed, with directions. 


C. HE. Tefft, C. A. Robbins and Radcliffe & Hyde, for 
appellants. 


D. O. Dwyer, Peterson & Devoe and Halligan, Beatty 
& Halligan, contra. 


Heard before LetTon, Dean and AxpricH, JJ., CLEM- 
ENTS (E. P.) and DitwortnH, District Judges. 


DitwortH, District Judge. 
Appellants, Minnie L. Coon and Omar A. Coon, wife 
and husband, commenced this action in Cheyenne county 
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against Robert D. O’Brien, Dennis O. Dwyer, Joseph M. 


Swensen, Christian E. Metzger, and Etta Belle Metzger, 
to quiet title to certain land situated in that county. 
Afterwards, by stipulation of parties and order of the 
court, H. I’. Brinkman and C. W. Bish were also made 
defendants. The proceedings in this court being a trial 
de novo of the cause, we deem it proper to set out some- 
what in detail the facts as developed on the trial in dis- 
trict court. 

The undisputed evidence, and the stipulation of the 
parties, show that on the 26th day of April, 1916, Robert 
D. O’Brien obtained a judgment in the district court for 
Cass county, Nebraska, against Omar A. Coon for the 
sum of $3,978, together with costs amounting to $148.75; 
that an appeal was taken from such judgment to the 
supreme court, and that no supersedeas bond was given. 
A transcript of said judgment was filed in the office of 
the clerk of the district court for Cheyenne county on 
May 1, 1916. On May 3, 1916, a quitclaim deed was filed 
in the office of the register of deeds of said county, where- 
by Omar A. Coon conveyed the lands involved herein to his 
wife, Minnie L. Coon. On July 16, 1916, an execution 
on this judgment issued out of the office of the clerk of 
the district court for Cass county, directed to the sheriff 
of Cheyenne county, who levied the same on and sold the 
jJands in question to the judgment creditor, Robert D. 
O’Brien, for $4,000, being the appraised value thereof, 
and approximately the amount of the judgment. The 
sale was confirmed by the district court for Cass county, 
and the sheriff deeded said lands to O’Brien on Septem- 
ber 12, 1916. By deed, dated October 14, 1916, O’Brien 
conveyed the land to H. F. Brinkman, who was the young 
lady stenographer in the office of Dennis O. Dwyer, the 
attorney for O’Brien in all the proceedings had to obtain 
and force said judgment. This deed expressed no con- 
sideration, and covenanted only to warrant and defend 
the premises against any acts of the grantor. It was 
filed for record March 21, 1917. On April 7, 1917, 


Vo. 107] JANUARY TERM, 1922. 431 


Coon v. O’Brien. 


O’Brien made a correctional deed to said Brinkman, in 
which the consideration was stated as $4,000. This deed 
was filed for record on March 18, 1918. On the same 
day that the first deed to Brinkman was dated, October 
14, 1916, she entered into a contract with appellee Joseph 
M. Swenson to sell him said lands for the sum of $4,450, 
to be paid as follows: $950 cash, which was paid, and 
$3,500 on March 1, 1917. 

O’Brien instituted an action in the district court for 
Cheyenne county against Minnie L. Coon sometime in 
December, 1916, to set aside and cancel the deed of her 
husband to her on account of fraud as to his creditors, 
and quieting title to the lands in O’Brien as to any 
claim of right, title or interest therein of said Minnie L. 
Coon. On March 21, 1917, a decree as prayed for was 
entered in such action. From this decree Minnie L. 
Coon appealed to this court, and gave a supersedeas bond 
fixed. by the court at $750. On May 31, 1917, H. F. 
Brinkman executed a deed, blank as to grantee, for said 
‘ Jands, and gave the same to defendant Dwyer. On Feb- 
ruary 16, 1918, the supreme court reversed and vacated 
the judgment rendered in the district court for Cass 
county in favor of O’Brien and against Omar A. Coon. 
On March 18, 1918, the deed in blank executed by Brink- 
man on May 31, 1917, with the name of C. E. Metzger 
inserted as grantee, was filed for record in Cheyenne 
county. At the January term, 1919, of the supreme 
court, Minnie L. Coon moved to have her appeal in the | 
case of O’Brien against her dismissed without prejudice 
to her rights in the district court. This court at that 
term granted said motion and dismissed said appeal 
without prejudice to her rights in the lower court. There- 
after, on July 9, 1919, this action was commenced. Swen- 
son filed an answer and cross-petition, setting up his 
contract of purchase, claiming to be a bona fide pur- 
chaser, and asking that such contract be carried out and 
title to the land be quieted in him. Metzger filed an. 
answer and cross-petition, claiming to be a bona fide pur- 
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chaser by virtue of the deed of Brinkman to him, and 
prayed that title to the premises be quieted in him as 
against the plaintiffs and his codefendants. Dwyer filed 
a disclaimer; O’Brien made default of any answer; Bish 
filed an answer only to the cross-petition of Swenson, 
denying generally such answer and cross-petition. No 
process was served on Brinkman. ‘Trial was had and a 
decree rendered in favor of the defendant Swenson, pro- 
viding that he pay into the district court, “within five 
days from the date of this decree, the sum of $3,500, pro- 
vided to be paid in his contract with the defendant 
Brinkman, for the use and benefit of the said Brinkman, 
or her assigns, the said Brinkman shall execute and de- 
liver, within ten days from the date of this decree, a good 
and sufficient deed conveying to said defendant Swenson 
the lands involved herein and that the deed from said 
H. F. Brinkman to defenddnt O’Brien (evidently a mis- 
take in name made by transcriber, as Metzger was un- 
doubtedly meant), and the deed from said O’Brien to 
defendant Bish, and the mortgage given thereon by the 
defendant Bish, be and the same hereby are canceled and 
held to be null and void.” 

The plaintiffs and the defendants O’Brien, Bish, Brink- 
man, and Metzger, jointly and severally except. Plain- 
tiffs perfect appeal to this court. The plaintiffs, and de- 
fendant Swenson only of all the defendants, appeared or 
participated in the hearing of this cause-in this court in 
any manner. 

This action is brought under section 8087, Rev. St. 
1913, which reads: “If any judgment or judgments, in 
satisfaction of which any lands or tenements are sold, 
shall at any time thereafter be reversed, such reversal 
shall not defeat or affect the title of the purchaser or 
purchasers; but, in such case, restitution shall be made 
by the judgment creditor, of the moneys for which such 
lands or tenements were sold, with lawful interest from 
the day of sale.” 

It is insisted by appellee Swenson that no one but the 
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defendant in the action in which the judgment was ren- 
dered can take advantage of a reversal of a judgment 
where no supersedeas bond has been filed. This court 
in the case of Hier v. Anheuser-Busch Brewing Assn., 60 
Neb. 320, recognized the contrary rule and sustained an 
action brought by the assignee of a judgment debtor for 
restitution, or recovery of money from the judgment 
ereditor realized on a judgment in which no supersedeas 
bond was given, and was afterwards reversed. 

It is also urged that the plaintiffs cannot maintain this 
action, either individually or jointly; that Omar A. Coon 
has no interest in the land; that the deed made by him to 
his wife disposed of all his interest therein, and is ef- 
fective notwithstanding the decree in the case of O’Brien 
v. Minnie L. Coon. There is merit in this proposition. 
The deed from Coon to his wife, Minnie L., is good be- 
tween themselves, and as to all parties except the cred- 
itors of Omar A. Coon. Lewis v. Holdrege, 56 Neb. 379. 

While Omar A. Coon did not have sufficient interest in 
the land to permit him to maintain this action individ- 
ually, yet he was a proper party to join with his wife. 
Holladay v. Rich, 93 Neb. 491. 

It is insisted, however, that the wife, Minnie L. Coon, 
cannot maintain this action for the reason that she is 
barred by the decree in the case of O’Brien v. Coon. Such 
is not the fact. The issues in that case were not the 
same as in this. The issue in the O’Brien v. Coon case 
was as to her interest in the land as a purchaser there- 
of, as against the demands of her husband’s creditors. 
The present action is to determine her right in the land 
as the assignee of her husband’s right to demand resti- 
tution of his lands sold under a judgment, not superseded, 
that was, after the sale had been made, reversed and 
declared void. The doctrine of res judicata does not 
apply in this instance. -The issues are not the same. 
This court has declared in what instance the rule of res 
judicata does apply, and that is: 

“A judgment of a court of competent jurisdiction upon 
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a question directly involved in one suit, is conclusive 
as to that question in another suit between the same 
parties; but, to this operation of the judgment, it must 
appear either upon the face of the record or be shown 
by extrinsic evidence that the precise question was raised 
and determined in a former suit.” Morgan v. Mitchell, 
52 Neb. 667. 

Not only were the issues not the same, but the neces- 
sary parties were not the same The plaintiff in the 
former suit, Robert D. O’Brien, was not a necessary party 
in this action. He could have been left out of the suit 
and the issues fully determined. Minnie L. Coon and 
her husband, Omar A. Coon, are the proper parties to 
demand restitution of the land sold. 

The only question remaining to be determined, and 
the one most strongly contested, is whether such restitu- 
tion should be awarded them. The section of the statute 
under which this suit was brought protects only bona 
fide purchasers. The supreme court of Kansas, in con- 
struing a statute similar to that under consideration, 
clearly states the rule in the case of Hubbard v. Ogden, 
22 Kan. 671 (cited by appellants), as follows: 

“This section has application solely to bona fide pur- 
chasers, who are not parties to the erroneous judgment, 
nor responsible therefor, and who do not have reason 
to believe that such erroneous judgment will be reversed 
or vacated by the appellate court. * * * It applies only 
to strangers to the judgment, who have purchased under 
the honest belief that the judgment is sufficient. It would 
not be in consonance with justice or equity to allow a 
party who had procured an erroneous judgment, and who 
had procured property thereunder, to retain the fruits of 
such judgment after it had been set aside and annulled 
by the superior court.” 

If there is any bona fide purchaser of this land, then 
this action fails as to such purchaser. Let us see if there 
is such. Robert D. O’Brien, judgment creditor, who pur- 
chased the land at the sale on the execution issued on 
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his judgment, is not a bona fide purchaser. Stroud v. 
Casey, 25 Tex. 740, 78 Am. Dec. 556. 

O’Brien conveyed the lands so purchased by him to 
H. F. Brinkman, who the evidence shows was a clerk 
or stenographer in the office of defendant Dennis O. 
Dwyer, attorney for O’Brien in the action in which the 
judgment was rendered, and in all the proceedings taken 
to enforce the collection thereof. Her deposition .was 
taken by appellants and used by them in the trial of 
this cause in the district court. She testified that she 
merely held the land for her employer, Dennis O. Dwyer; 
that she neither paid nor received anything for the land, 
but held it subject to the order of Dwyer. She is not a 
bona fide purchaser. 

Defendant Dwyer was probably the real purchaser of 
the land from O’Brien, and there is some testimony of a 
doubtful nature that he gave O’Brien his (Dwyer’s) 
check or note in payment for the same. It would make 
no difference if he had paid cash in full for the land. 
Being the attorney for O’Brien, as hereinbefore stated, 
he is in the same position as O’Brien. Stroud v. Casey, 
supra. He is not a bona fide purchaser. 

We will next consider the claim of defendant C. E. 
Metzger, that he is a bona fide purchaser. Metzger 
claimed title to the land by virtue of a deed made by 
Brinkman, May 31, 1917. This deed when made wag 
blank as to grantee, and was delivered by Brinkman to © 
Dwyer. On March 18, 1918, after the decision of the 
supreme court, vacating the judgment in favor of O’Brien 
against Omar A. Coon, to satisfy which the land had 
been sold, had been announced, this deed, with the name 
of C. E. Metzger inserted as grantee, was filed for record 
in Cheyenne county. Metzger’s deposition was taken by 
the plaintiffs in this action and used in the trial in 
the district court. From it, and other evidence pro- 
duced in the hearing in that court, it appears that Metz- 
ger never saw this land, and knew nothing as to its 
condition or title. His attention was called to it by 
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Dwyer, who was his attorney when he needed one, and 
with whom he was intimately associated. It is shown 
that he gave his check to Dwyer for $3,500 in payment 
therefor; that this check was drawn on a Plattsmouth 
bank, the home town of Dwyer, and delivered to Dwyer 
in Omaha; that Dwyer cashed it in Omaha; that at 
the time this check was given Metzger’s account in the 
Plattsmouth bank on which it was drawn was overdrawn 
some $79; that the day after the check was cashed in 
Omaha some one—Metzger does not know who and it 
seemed impossible to learn from him or the president 
of the bank on which the check was drawn, whose depo- 
sition was also taken by the plaintiffs—deposited in the 
bank $3,500 to the credit of Metzger, which was used to 
take up this check. A close examination of the testimony 
of Metzger and the bank officials and of Brinkman leads 
one to the conclusion that the trial court was well justi- 
fied in finding that “the connection of Metzger with the 
transaction seems to have been had with Dwyer, the 
attorney for O’Brien. Brinkman, Dwyer’s stenographer, 
seems to know little about the transaction by which she 
ebtained title to the land, or the transaction by which 
she conveyed the title to Metzger. These two transac- 
tions almost convince one that the real party in interest 
was Dwyer, the attorney for O’Brien.” 

We will go farther than the trial court went in its 
findings in this respect, and say that the entire evidence 
fully convinces us that Dwyer was the real party in in- 
terest in these transactions and that the deed purporting 
_ to carry the title to Metzger was in fact made solely for 
Dwyer’s benefit and was not a bona fide transaction. This 
conclusion is supported very strongly by the failure of 
Metzger to appeal from the decision of the district court 
denying his claim of title to the land, and his nonappear- 
ance in this court to protect his interests, as would be 
expected from a man with $3,500 at Brake Metzger was 
not a bona fide purchaser. 

Defendant C. W. Bish is said to have a mortgage on 


Vor. 107] JANUARY TERM, 1922. 437 


~ Coon v. O’Brien. 


the land for $11,200 given by the appellants. He ap- 
peared in the district court, filed answer only to the 
cross-petition of defendant Joseph M. Swenson, but did 
not set up his mortgage or make any claim or offer 
any evidence in respect thereto. He took no appeal 
from the decree of the district court, canceling his mort- 
gage; neither has he appeared in this court. Such being 
the fact, this court is in no position to pass upon the 
rights of Bish, and does not do so. 

The remaining question to determine is as to the claim 
of Joseph M. Swenson. He claims to be a bona fide pur- 
chaser of the land through a contract for the purchase 
thereof, entered into October 14, 1916, with Brinkman. 
The evidence shows without dispute that on that day, it 
being the same day that O’Brien conveyed the land to 
Brinkman, she contracted to sell the land to him for 
$4,450. Of this sum $950 was to be in cash at that time, 
which was paid, and the balance of $3,500 was to be 
paid on March 1 following. This contract provided that 
Brinkman was to immediately make a warranty deed to 
said premises in favor of Swenson and deliver the same 
to D. O. Dwyer, to be held by him and delivered to Swen- 
son on March 1 or prior thereto upon his paying to 
Dwyer the sum of $3,500, as stipulated. Brinkman was 
to furnish Swenson an abstract, showing merchantable 
title to the premises. Swenson refused to make the final 
payment until the claim of Minnie L. Coon to the land, 
by reason of the deed to her from her husband, was dis- 
posed of. Before that was finally determined this action 
was commenced, and the final payment of $3,500 has not 
been made, although since tendered. The evidence 
clearly shows that this transaction with Swenson was 
bona fide. Therefore, Swenson has a bona fide interest 
in the land to the extent of the sum paid by him, to wit,. 
$950, together with interest at the legal rate from the 
time said sum was paid, October 14, 1916. 

Evidence was offered in the district court, tending to 
show that upon a retrial of the case of O’Brien v. Omar 
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A. Coon, in Cass county, another judgment was obtained 
against Omar A. Coon. The court rejected this evidence. 
- This was correct. 

On the other hand, the plaintiffs offered evidence that 
said second judgment had been fully paid and satisfied. 
This offer the court correctly refused. 

We find that appellee Joseph M. Swenson has a bona 
fide interest in the lands involved herein to the extent of 
$950, being the amount paid by him on the purchase 
thereof, and interest on said sum at the legal rate from 
October 14, 1916, the date of such payment; that Robert 
D. O’Brier, Dennis O. Dwyer, H. F Brinkman, Chris- 
tian E. Metzger, and Etta Belle Metzger, and none of 
them, are purchasers of said premises, and have no bona 
fide interest therein; that Minnie L. Coon, as the assignee 
of Omar A. Coon, as to all his rights and interest in said 
real estate, is entitled to restitution thereof, and that the 
title thereto, subject to the bona fide interest of said 
Joseph M. Swenson, should be quieted in her as against 
all persons claiming any right, title or interest therein 
growing out of or resulting from the sale of said premises 
cn the execution issued on the judgment rendered by 
the district court for Cass county, Nebraska, on the 
26th day of April, 1916, in an action therein pending, 
wherein Robert D. O’Brien was plaintiff and Omar A. 
Coon was defendant, and which judgment was after- 
ward vacated and set aside by the supreme court; that 
said Minnie L. Coon, as the assignee of Omar A. Coon, 
should have judgment against Robert D. O’Brien for the 
amount of the bona fide interest of Joseph M. Swenson, 
as hereinbefore stated; that appellee Robert D. O’Brien 
should pay the costs of this action, including the costs 
in this court. 

It is therefore ordered and adjudged that the decree 
rendered in the district court be reversed, and that this 
cause be remanded to said court, with directions to 
render a decree, quieting title to the land involved, in 
Minnie L. Coon, subject to a lien thereon in favor of 
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appellee Joseph M. Swenson for $950 and interest at the 
legal rate from October 14, 1916; that judgment be ren- 
dered against said Robert D. O’Brien and in favor of 
Minnie L. Coon for the amount found due on the lien 
of Joseph M. Swenson on said land, and costs of this 
suit, including costs in this court. 

REVERSED. 


WILHELM KRroGerR, APPELLANT, V. GORDON J*IREPROOF 
WAREHOUSE & VAN COMPANY ET AL., APPELLEES. 


Firep JANuARY 13, 1922. No, 21712, 


1. Contributory NrcLIGENCE: QUESTION FoR Jury. On an_ issue 
of plaintiff’s contributory negligence, where the facts, as disclosed 
by the evidence, were such that different minds might draw dif- 
ferent conclusions, the question was properly submitted to the 
jury. oe 

2. Negligence: INsTRUCcTION: BURDEN oF Proor. Where, in an 
action founded on negligence, the jury were instructed that, if the 
plaintiff proved by a preponderance of the evidence the negligence 
of the defendant charged in the petition, that it was the proxi- 
mate cause of his injury, and the amount of damages he suffered, 
if any, he was entitled to recover; but that, ifthe jury found bya 
preponderance of the evidence that the plaintiff was guilty of 
negligence which contributed to his injury, then his right of re- 
covery would be governed or modified by the rule set forth in 
another instruction, held to sufficiently set forth upon whom 
rested the burden of proof, in the absence of a request for a more 
specific instruction. 


AppEAL from the district court for Douglas county: 
Cuar_es A. Goss, JuDGE. Affirmed. 


Martin L. Sugarman and James C. Kinsler, for appel- 
lant. 


R. T. Coffey and McGilton & Smith, contra. 


Heard before MorrissEy, C. J., ALDRICH, FLANSBURG 
and Ross, JJ., Brown and Exprep, District Judges. 
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Evprep, District Judge. 

The plaintiff brought this action to recover for dam- 
ages on account of injuries alleged to have been sus- 
_ tained by falling on a sidewalk in front of defendants’ 
place of business in the city of Omaha. The plaintitf 
contends that a down-spout on the east side of de- 
fendants’ building discharged water upon and acrcss 
the sidewalk adjacent to the defendants’ premises; that 
the defendants negligently permitted the water to frecze 
and form ice on the sidewalk; that they failed to re- 
move the ice; that a light snow fell on the ice; and that 
the plaintiff, being wholly unaware that there was ice on 
the sidewalk, stepped on the covering of snow, and slip- 
ped on the ice underneath, causing him to fall and re- 
ceive the injuries of which he complains. 

The defendants deny all liability, and in addition 
thereto plead that, if any injuries were suffered by the 
plaintiff, the same were due to the carelessness and negli- 
gence of the plaintiff, in this, that the plaintiff knew, 
or had cause to know, of the existence of the ice on said 
sidewalk, if any existed at the time, and that the plain- 
tiff was at said time passing along said street in a care- 
less and negligent manner, and was not observing or at- 
tempting to observe the condition of the sidewalk, and 
that his injuries, if any, were due to the careless and 
negligent manner in which he was proceeding, and that 
he was not exercising due care and caution. 

The trial resulted in a verdict and judgment for the 
defendants. 

Error is assigned in submitting to the jury the ques- 
tion of negligence on the part of the plaintiff. The evi- 
dence, while conflicting, shows that the plaintiff had at 
least some familiarity with the location and condition of 
the walk at the place of accident; that he occasionally 
walked over it, and had done so during the cold and 
freezing weather the same month. The weather had been 
continuously cold for some days, and at the time of the 
accident was very cold, about six degrees above zero, 
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the plaintiff was carrying some groceries and was going 
on a slow trot or a “dog trot” along the sidewalk in 
question; the sidewalk was of concrete, and had a drive- 
way where automobiles entered the building, which was 
somewhat slanting toward the curb. Under the testi- 
mony in this case, whether the plaintiff was proceeding 
with such care as an ordinarily prudent person would 
exercise under similar circumstances was a question of 
fact, as to which different minds might draw different 
conclusions, and was therefore properly submitted to the 
jury. 

Complaint is made of giving instructions Nos. 5 and 
11 to the jury. These instructions were called for on ac- 
count of submitting the issue of plaintiff’s negligence to 
the jury. Having reached the conclusion that the court 
was justified in submitting the question of contributory 
negligence to the jury, it follows that such instructions 
were properly given. 

Instruction No. 11 is further criticised as advising 
the jury that, if they should find certain facts to be true, 
they must find that the plaintiff was negligent. As we 
read the instruction, it is not subject to that criticism. 
The jury are merely informed that, if the plaintiff had 
knowledge of the facts referred to, then the plaintiff was 
bound to use due care and caution in passing over the 
walk, and that the failure of the plaintiff to use such 
due care and caution would be negligence. 

It is further contended by the appellant that the trial 
court erred in failing to instruct the jury that the burden 
was upon the defendants to prove by a preponderance of 
the evidence, the plaintiff’s alleged contributory negli- 
gence. By instruction No. 4 the jury were told that the 
burden of proof was on the plaintiff to prove by a pre- 
ponderance of the evidence the negligence charged in the 
petition; that such negligence was the proximate cause 
of his injury; and the amount of damages he suffered, if 
any; and that, if the plaintiff had proved all the above 
facts by a preponderance of the evidence, the plaintiff 
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would be entitled to recover; but, if the jury found from 
a preponderance of the evidence that the plaintiff was. 
guilty of negligence, which contributed to cause his in- 
jury, then the plaintiff's right to recover would be gov- 
erned or modified by the rule set forth in instruction 
No. 5. 

We believe that instruction No. 4 clearly sets forth the 
rule applicable in this case. The plaintiff was told what 
he must establish by a preponderance of the evidence, 
and that, if he did so, he could recover; but, if the jury 
found by a preponderance of the evidence that he was 
guilty of contributory negligence, that his recovery would 
be governed by the rules set forth in instruction No. 5. 
Instruction No. 5 states the right of recovery in the 
event of contributory negligence and of comparative 
negligence. Under instruction No. 4 the jury could not 
have mistaken on whom the burden rested to prove con- 
tributory negligence. While the burden rested upon 
the defendants, yet, the jury, in determining that ques- 
tion, would properly take into consideration, not only the 
evidence offered by the defendants, but the evidence vf- 
fered on behalf of the plaintiff as well. The instructions 
given sufficiently stated the rule. If the plaintiff desired 
a more specific instruction on that point it should have 
been requested. 

AFFIRMED. 


Erra V. HicGiIns, APPELLEE, V. Ira R. Doty, APPELLANT. 
Firep January 13, 1922. No. 21691. 


1. Appeal: Direction or VErpicr. Where the evidence on the trial 
in the district court is not conflicting, and reasonable minds can- 
not differ as to the conclusion to be derived therefrom, a verdict 
directed by the court in accordance with such conclusion will not 
be disturbed on appeal. 


2. Marriage Contract: BreacH: Evmence. In an action for dam- 
ages for breach of promise to marry, it was proper for the trial 
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court to receive in evidence testimony of the plaintiff giving 
conversations during the courtship, in which defendant told her 
what he was worth financially and of what his property con- 
sisted. 


Instrucrion. In such a case, where plaintiff 
was the only witness and the above was the only proof on the 
subject, it was not error for the court to instruct the jury that 
an element for them to consider, in measuring the damages, was 
the value of the defendant’s property and his financial standing. 


APPEAL from the district court for Adams county: 
Harry S. DuNGAN, JupcEn. Affirmed on condition. 


Stiner & Boslaugh, W. G. Hastings and W. M. Whelan, 
for appellant. 


J. H. Willits, contra. 


Heard before Letron, Day and Duan, JJ., CORCORAN 
and Goss, District Judges. 


Goss, District Judge. 

Plaintiff sued defendant for damages for breach of his 
alleged promise to marry her. The jury returned a ver- 
dict for plaintiff, judgment was rendered thereon, and 
defendant appeals. 

Plaintiff was the only witness. She introduced thir- 
teen letters received from the defendant, testified in her 
own behalf, was cross-examined, and rested. Defendant 
offered no evidence. The court, on his own initiative, 
gave the jury two instructions: First, to return a ver- 
dict for the plaintiff; and, second, defining the measure 
of damages. The defendant tendered three instructions 
on his theory of the case and they were refused. 

Appellant argues strenuously that the court erred in 
deciding as a matter of law that the evidence conclusively 
showed a contract of marriage between the parties. He 
insists that the evidence does not show mutual promises, 
and particularly does not show that she agreed to marry 
him. 

The letters from appellant to appellee were written by 
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him at Hastings, his home, to her at Beatrice, where she 
was temporarily, between August 2, 1915, and June 4, 
1916. He was a bachelor, an auctioneer, trader, owner 
of farm lands and of rental property in the city of 
Hastings. She had been unmarried for about eight 
years, following a divorce obtained from her husband. 
The parties had been acquainted for years. At one time 
she had rented a house from him and he had boarded 
with her and her family therein. She says there had 
been oral talk of marriage between them, and she was 
pleased when she received a letter, dated August 15, 
1915, from him, in which, following some observations 
about members of his family, he wrote: “I expect they 
will all go up in smoke when you and I are married. 
But they will have to go. I only wish I had of built last 
summer and now I would of had a home.” His letters 
are replete with suggestions of repairing a house to live 
in and of building a new one, and the like. They con- 
tain expressions such as: “And it is going to be hard 
to get a place while we build.” “My, how I wish we 
lad the house finished and we were settled in it.” “Erma 
(his niece) is planning on staying with us for a while at 
least. * * * The north flat is vacant. Believe I 
will rent it and put her things in it and then we will be 
handy to build.” “It is you I want to be careful, for 
I am going to need you so bad by and by and you can- 
not tell how soon.” “We may have to take Erma to live 
with us. I told her I was going to marry you. Lov- 
ingly, Ira.” 

These sufficiently express the marital intention of ap- 
pellant and she testified that there were oral expres- 
sions by him of like character. But it is argued that 
the promises were not mutual, in that she failed to show 
any promise on her part. Appellant seems to overlook 
the question on cross-examination and her answer, when 
she said that her letters to him (none of which were put 
in evidence) indicated that she wanted to marry him. 
Moreover, the oral evidence shows that he went to visit 
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her several times in Beatrice, and they discussed this 
marriage, the building of their future home on his Fifth 
street lot in Hastings, and he set the first of the year 
as the date for their marriage. 

We conclude from all the evidence that there were 
mutual promises of marriage, and that both parties were 
bound thereby. Different minds could not honestly draw 
different conclusions from the undisputed facts. No 
jury of reasonable men could have found differently. 
The court did not err when he directed a verdict for 
plaintiff. Burke v. First Nat. Bank, 61 Neb. 20; Cannell 
v. Roush, 89 Neb. 289; Thomas v. Otis Elevator Co., 103 
Neb. 401. 

Appellant says the court erred in his second instruc- 
tion to the jury, in which he instructed the jury that, 
in taking into consideration the loss of a home and the 
comforts which ordinarily would result to the plaintiff, 
they might consider the value of the defendant’s prop- 
erty and his financial standing. He asserts that there is 
no competent evidence in the case as to his actual wealth 
or as to his reputed financial standing. The plaintiff 
testified that the defendant told her during the engage- 
ment that he was well fixed, was making money right 
along, and that he was worth $70,000 or $75,000. But 
appellant argues that it was error, under the rule an- 
nounced in Stratton v. Dole, 45 Neb. 472, to permit her 
to testify to statements made by appellant to her as to 
his property or as to his actual wealth. We find, how- 
ever, that in Stratton v. Dole the plaintiff was permitted 
to relate what the mother of the defendant told her, 
touching the defendant’s property and its value. Or- 
dinarily hearsay, this evidence was admitted on the theory 
that the mother, at the request of the son, having pro- 
cured the plaintiff to receive him as a suitor and being 
otherwise actively engaged in promoting the marriage 
agreement, was his agent. If the agent can bind her 
principal in such circumstances, it must be true that 
the principal can bind himself to similar declarations as 
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to property and as to financial worth in a like case. 

The only evidence in this case was that furnished by 
the plaintiff. She did not undertake on her own initia- 
tive to specify defendant’s property or to give hig re- 
puted financial worth. She merely told what he had 
said to her as to his property and his financial worth. 
The context, separated only by a semicolon, properly 
limited their consideration to the evidence in the case. 
So we cannot find, under the unique circumstances of 
this particular case, that the court erred in telling the 
jury that one element in the evidence for them to con- 
sider was the value of defendant’s property and his _ 
financial standing. 

It is urged that the damages are excessive. Such mat- 
ters are, within reason, for the jury to assess. How- 
ever, when we consider the meager, indefinite and sec- 
ond-hand character of the evidence as to the financial 
worth of the defendant and the general circumstances 
shown in the evidence, we think $7,500, will fully com- 
pensate the plaintiff. If plaintiff will file a remittitur of 
$2,500 in this court within 20 days, the judgment in the 
lower court will be affirmed for $7,500 as of its date; 
otherwise, it will stand reversed. 

AFFIRMED ON CONDITION. 


THoMAS REIGLE, APPELLANT, V. MICHAEL CAVEY, 
APPELLEE. 
Firep’ January 13, 1922. No. 21577, 


1. Appeal: Review. When a case is brought to the supreme court 
on appeal without a bill of exceptions or special findings, the only 
question that can be considered by this court is the sufficiency 
of the pleadings to sustain the judgment of the lower court. 


2. Pleadings examined, and found sufficient to sustain the judg- 
ment of the district court. 
AppRAL from the district court for Boone county; 
FREDERICK W. BuTTon, JupGER. Affirmed. 
V. E. Garten, A. E. Garten and O. M. Needham, for 
appellant. 
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Albert &€ Wagner and Vail & Flory, contra. 


Heard before Mornrisspy, C. J., Rosz, ALDRICH and 
FLANsBunc, JJ., GRAVES and WetcH, District Judges. 


Graves, District Judge. 

This action was brought by the plaintiff and appellant 
against the defendant and appellee, in the district court 
for Boone county, to recover the sum of $978.62 and in- 
terest accrued. 

Plaintiff alleges in his petition that at a general elec- 
tion held on the 7th day of November, 1916, the plain- 
tiff was duly elected to the office of county commissioner 
for district No. 1, of said county, the term of office com- 
mencing January 4, 1917; and duly qualified and gave 
bond as required by law, and the same was duly ap- 
proved; that on said 4th day of January, 1917, plaintiff 
presented himself as such commissioner at the court- 
house and demanded to be recognized as said commis- 
sioner and attempted to exercise the duties of said office; 
that on said day plaintiff was prevented from taking pos- 
session of said office by reason of a restraining order 
duly issued at the instance of the defendant herein, and 
by reason of said restraining order plaintiff was kept 
from exercising the duties of his office or from receiving 
the salary connected therewith; that upon a trial thereon 
said restraining order was made permanent by the dis- 
trict court for Boone county; that plaintiff appealed 
from this decision to the supreme court of this state, and 
upon a hearing thereon the supreme court reversed 
the judgment and orders of the lower court, dissolved said 
injunction, and dismissed the action of said Mitchael 
Cavey, defendant herein; a mandate from the supreme 
court was filed in the office of the clerk of the district 
court for Boone county, and thereupon this plaintiff ob- 
tained possession of said office on or about the 5th day of 
March, 1918; that the said Michael Cavey took posses- 
sion of said office and held the same from the 4th day of 
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January, 1917, to the 5th day of March, 1918, and col- 
lected and was paid the entire salary and earnings of said 
office by the county treasurer of said county; that the 
salary so unlawfully and wrongfully collected during 
said period by said Cavey, with interest, amounted to 
the sum of $978.62, to the damage of the plaintiff in said 
sum, no part of which has been paid by said Cavey, and 
the same is still due and wholly unpaid; that during all 
of said time plaintiff was a resident of said county, ready 
and willing to perform the duties of said office, and 
would have done so if not wrongfully restrained by de- 
fendant. 

On the 5th day of February, 1920, defendant filed his 
answer, containing a general denial to the allegations of 
the petition not admitted therein, and admitted the hold- 
ing of the election on November 7, 1916, for said office, 
and that the term of office commenced January 4, 1917; 
admitted that defendant received the income of the said 
office from January 4, 1917, to the 5th day of March, 
1918, in the amount claimed in the petition. Other mat- 
ters are alleged in the answer unnecessary to consider. 
The prayer of the answer was for a dismissal of the 
action. 

It appears that the answer was not on file on the date 
of the trial, but was afterward drawn, presented to coun- 
sel for plaintiff, and with their consent and by order of 
the trial judge the clerk filed the answer of date Feb- 
ruary 5, 1920, on which date trial was had, and judgment 
entered as follows, to wit: 

“This case came on for decision, it having been here- 
tofore tried and submitted to the court first on a de- 
murrer of the defendant to the petition, and thereafter 
the parties in open court agreed to dispense with the 
services of a jury, and the plaintiff stating in open court 
that if said demurrer was sustained the plaintiff would 
stand upon his petition, and the defendant.stating in 
open court that if the demurrer was overruled he would 
stand upon his demurrer; and, thereupon, the parties 
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agreed to submit the case on the merits to the court. 

“Evidence was received, and the court now being fully 
advised in the premises finds generally for the defendant 
and that plaintiff has no cause of action. 

“It is therefore considered and adjudged by the court 
that the petition of the plaintiff be dismissed and the de- 
fendant go hence without day. Costs of this action 
taxed at $———,” etc. 

On the 7th day of February, 1920, motion for new trial 
was filed, in substance, as follows: (1) The finding 
and judgment of the court are contrary to law. (2) 
The finding and judgment of the court are contrary to 
the evidence. (3) The court erred in his finding and 
judgment for the defendant and against the plaintiff. 
(4) For errors of law occurring during the trial in ad- 
mission of evidence. 

On the 15th day of March, 1920, motion for new trial 
was overruled, and the case is here on appeal. 

The record contains no bill of exceptions, the only 
question presented to this court being, do the pleadings 
sustain the judgment of the district court? With a gen- 
eral denial in the answer it was incumbent upon plain- 
tiff to establish by a preponderance of evidence all the 
allegations of his petition not admitted in the answer. 

All presumptions are in favor of the regularity of the 
proceedings of the district court. Error is never pre- 
sumed, and must affirmatively appear from the tran- 
script. McIntyre v. Mote, T7 Neb. 418; Wilson v. Dallas, 
84 Neb. 605; Davison v. Land, 89 Neb. 58. 

In the absence of a bill of exceptions, it will be pre- 
sumed that an issue of fact raised by the pleadings re- 
ceived support from the evidence, and such issue cor- 
rectly determined. Backes v. Schlick, 82 Neb. 289; Miles 
v. State, T4 Neb. 684; Kerr v. Adams County, 96 Neb. 
178. 

The pleadings sustain the judgment. It follows that 
the judgment of the district court should be affirmed. 

: AFFIRMED. 
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JOHN A. ECKERMANN, APPELLEE, V. JAMES MCDONOUGH, 
APPELLANT. 
Fitep JANUARY 13, 1922. No, 21885. 


Leases: ALTERATION: Parot Evipence. The lessee, who has not 
the original lease or a duplicate in his possession or under his control, 
may introduce in evidence the original lease, in the possession of the 
lessor, or a photostat copy of the same, when such copy is author- 
ized by law; and if such lease shows upon its face material altera- 
tions or additions, he may introduce parol evidence to prove that such 
alterations or additions were not a part of the lease at the time he 
signed the same, and that they were made without his knowledge and 
consent. : 


AppEAL from the district court for Thurston county: 
Guy T. Graves, Jupcr. Reversed. 


Mark J. Ryan and Baldrige & Sazton, for. appellant. 
A. M. Smith and O. C. Anderson, contra. 


Heard before Morrissey, C. J.. ALpRICH and FLAns- 
BURG, JJ., HosTerLerR and Morning, District Judges. 


Hostetter, District Judge. 

This is an action of forcible detention brought by the 
plaintiff against the defendant in the county court of 
Thurston county. 

Plaintiff alleged that on December 14, 1918, he pur- 
chased from the heirs of Red Cloud Woman at an Indian 
land sale held at Winnebago Indian Agency, Winnebago, 
Nebraska, the real estate in controversy; that said pur- 
chase was duly approved by the department of the in- 
terior; that on November 3, 1919, he received a patent 
from the United States conveying to him the premises in 
fee simple; that he is the owner of said land and entitled 
to the immediate possession thereof; that defendant 
wrongfully remains in possession of said premises under 
leases which clearly show that they are terminated by 
the sale of the property; that on February 25, 1920, 
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plaintiff served notice upon the defendant to vacate said 
premises on March 1, 1920. 

To this petition the defendant entered the plea of not 
guilty. The case was tried in the county court and the 
county judge found for defendant and entered judg- 
ment in his favor. Plaintiff appealed. 

The case was tried in the district court before a jury. 
After plaintiff introduced his evidence and rested, de- 
fendant moved for a directed verdict, which the trial 
judge denied, and this ruling was excepted to by de- 
fendant. Defendant then introduced his evidence and 
rested. Plaintiff then moved for a directed verdict in 
his favor and against the defendant, which motion the 
trial judge granted, and a verdict and judgment were 
duly rendered in said court in favor of the plaintiff and 
against the defendant. From this verdict and judgment 
defendant appeals to this court. 

' Defendant claims to hold the premises under three: 
written approved government Indian leases executed by 
the heirs of Red Cloud Woman to the defendant for the 
term of five years, beginning on the 1st day of March, 
1918. Defendant contended that the leases could not 
be terminated by a sale of the property, and that certain 
typewritten words, “all lands are leased subject to sale,” 
were not in or a part of said leases when he signed the 
same. These words were typewritten; they were at the 
top of the lease; in at least two instances they were 
changed by handwriting. Plaintiff claimed these words 
were a part of the leases. Defendant denied such claim, 
and contended that they were not a part of the leases, 
either legally or as a matter of fact, and offered testi- 
mony to show that they were not on the leases when he 
signed the same. 

The undisputed evidence shows that defendant did not 
retain copies of the leases at the time they were executed. 
In order to prove such leases he was compelled to pro- 
cure and use photostat copies of the same. Such certi- 
fied copies were admissible under 27 U.S. St. at Large, ch. 
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256, p. 272. They were admitted in evidence. The defen- 
dant, then, for the purpose of showing what the instru- 
ments were when they became binding on the parties, 
and that the words, “all lands are leased subject to sale,” 
were a memorandum or addition made subsequent to the 
signature of defendant, asked the following question: 

“Q. When you signed that original lease (Exhibit 4), 
was there any provision in it, ‘all lands are leased sub- 
ject to sale?’ ” 

An objection thereto was sustained on the ground that 
defendant having offered the instrument could not im- 
peach the same. The offer of this answer was then made: 

“T examined the lease before I signed it and I know 
to a certainty that such words were not on it or in the 
lease when I signed it up.” 

Similar questions were asked and offers made to the 
other two leases. Objections to such offers were sus- 
tained, and defendant excepted. 

The question as squarely presented is, “Did the court 
err in refusing that evidence?” The leases show material 
alterations upon their face. Such alterations might be 
valid or invalid, depending upon the evidence. The pre- 
sumption is that any alterations of an instrument shown 
upon the face of the same were made before it was signed 
and delivered, and the burden of proving an alteration 
lies upon the perscn who asserts it to have been made. 
Musser v. Musser, 92 Neb. 387; Dorsey v. Conrad, 49 Neb. 
443; Colby v. Foxworthy, 80 Neb. 239. It follows that if 
defendant could not introduce evidence as to such altera- 
tion, he must be bound by the leases as altered, no mat- 
ter how wrongfully they may have been changed. In the 
case of Henny Buggy Co. v. Patt, 73 Ta. 485, it is held 
that written instruments are not witnesses. A party may 
cffer in evidence an instrument in writing and after- 
wards discredit it for the purpose of showing the fraud 
connected therewith. In the case of Dorsey v. Conrad, 
49 Neb. 448, this court has held that an instrument show- 
ing material alterations may go in evidence in the first 
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instance, leaving the parties to such explanations of the 
alterations as they may choose to offer. In said case it 
is held that either party may offer evidence. It is im- 
material which party offers the instrument. It often 
happens that a plaintiff offers in evidence an instrument 
that shows changes. He is allowed to explain that such 
alterations were made by. a stranger or by subsequent 
agreement of the parties. The defendant certainly has 
the right to repudiate material alterations in his con- 
tract, made without his consent and subsequent to the 
time he signed the same. The defendant in this case 
was compelled to offer copies of the leases in the posses- 
sion of the lessor. If the defendant must be bound by 
such lease, no matter how’ much it may have been 
changed, then the door to fraud would be wide open. A 
party who is compelled to call a witness may discredit 
him. 40 Cyc. 2560, and cases cited. In this case de- 
fendant was compelled, in order to prove his right to 
possession, to introduce the leases in possession of the 
lessor. He clearly had the right to show that the altera- 
tions or additions were not on the leases when he signed 
the same, 

From the above cited authorities and upon reason we 
conclude that the trial court erred in refusing to per- 
mit defendant to introduce in evidence the proffered testi- 
mony. Since there must be a retrial of the case, it is 
suggested that in support of the defendant’s theory of 
the case the notice of the sale of the land, in which it is 
stated that defendant’s leases expire March 1, 1922, 
should be admitted in evidence, if the proper foundation 
is laid and if same is offered by defendant as a part of 
his own evidence. If it is found that the words, “all 
lands are leased subject to sale,” were a part of the lease 
at the time defendant signed the same, then, as said in 
Van Sant v. Beuder, 101 Neb. 680, such clause may be 
interpreted as being a conditional limitation, and, when 
sale was made of the premises, the lease terminated, and 
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the purchaser would be entitled to possession at the end 
of the rental year. 
REVERSED AND REMANDED. 


JOHN THOMAS RYNE, APPELLEE, V. Linsers Farm Equir- 
MENT COMPANY, APPELLANT. 


Firep January 13, 1922. No. 21894. 


1. Master and Servant: NEGLIGENCE OF CHAUFFEUR. Where a ser- 
vant, while driving an automobile, in his master’s service, from 
the garage where it was kept to his place of employment, de- 
viates slightly from the direct route, the master will not, merely 
on account of such deviation, be relieved from responsibility for 
the servant’s negligence in the use of the automobile, whereby 
a third party is injured. 

2. Appeal: Review. A party will not be heard to complain in this 
court of the admission of evidence in the trial court to which 
he made no objection or exception. 


AppraL from the district court for Lancaster county: 
Ex.tiotr J. CLEMENTS, JuDGE. Affirmed. 


Max V. Beghtol, Rinaker, Kidd & Delehant, Carl EF. 
Sunden and Carlisic L. Jones, for appellant. 


Richard F. Stout, contra. 


Heard before Letron, Duan and Day, JJ., Begtby and 
Hostetter, District Judges. 


Hostetier, District Judge. 

John Thomas Ryne prosecuted this action to recover 
damages from the Liebers Farm Equipment Company 
for personal injuries sustained by him as a result of be- 
ing run into by a Ford truck owned by the Liebers Farm 
Equipment Company and operated by one L. F. Lindgren. 
Plaintiff alleged that said Lindgren was in the employ of 
the defendant and engaged in its business at the time of 
the collision. Negligence in the operation of the car. by 
Lindgren was charged and damages were asked in the 
sum of $10,500. 
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The defendant denied generally the allegations of the 
petition, and alleged that, if plaintiff sustained any in- 
juries, the same were caused by his own negligence. 

The case was tried to a jury, and a verdict for $2,700 
was returned for the plaintiff. Judgment was entered 
upon the verdict, and defendant appeals to this court. 

The defendant admits that the driver, L. I’. Lindgren, 
was guilty of negligence which caused plaintiff’s in- 
juries, and that the verdict is not excessive. The facts 
upon which these concessions. are made and the instruc- 
tions in so far as they relate to these propositions will, 
therefore, not be further considered in this opinion. 

The appellant contends that the evidence fails to show 
that L. F. Lindgren, the driver of the truck, was at the 
time of the collision in the employ of defendant and en- 
gaged in its business with its knowledge and consent; 
that, for that reason, the verdict is not sustained by suffi- 
cient evidence. An examination of the evidence upon 
this point must be made. 

O. H. Liebers, president of defendant, testified: <Q. 
And that truck was owned by the Liebers Farm Equip- 
ment Company? A. It was. Q. Upon the date of this 
injury? A. Yes, sir.” 

C. B. Gregory, who kept the Motor Inn, testified that 
defendant kept the truck in question there at the time 
of the accident.. 

Plaintiff testified: “Q. What did Liebers say about 
Mr. Lindgren? A. He said he was working for him. 
Q. When? A. At the time he hit me.” 

Mr. L. Ryne testified, in substance, that he talked 
with Mr. Liebers about Lindgren, and that Mr. Liebers 
said Lindgren was working for them after school hours, 
and that on the evening he hurt my boy he (Liebers) 
sent him over for the truck, and that he told Lindgren to 
get the truck and come back as he usually had done; 
Liebers said Lindgren was driving the truck at the time 
he ran over the boy; Liebers said Lindgren was working 
for him at the time he ran over the boy.; Liebers said I 
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or we sent Lindgren over, I am sure he said one or the 
other. : 

Lawrence Lindgren’s deposition was offered by de- 
fendant. He testified as follows: “Q. Had you ever 
driven a truck for them? A. At times. * * * Q., 
Went down and got their truck? A. Yes. Q. Where 
were you going to take the truck to, back to the store? 
A. Back to the Liebers Farm Equipment Company. 
» * * Q. You had driven the truck before that day? 
A. Yes. * * * Q. Who did you see down there 
that afternoon? A. Down where? Q. At the Liebers 
Farm Equipment Company? <A. I saw the members of 
the firm. * * * Q. And prior to this time you had 
gone after the truck yourself? A. Yes. Q. And taken 
it over there? A. Yes. * * * Q. And you had 
been doing that for some time; is that true? A. Why, 
in part true. Q. In what part? A. I would not know 
where the truck was unless I was told to go and get it, 
and where it was. Q. That is true, isn’t it? A. Yes. 
* * * @Q. You had taken it out of there (Motor Inn) 
before? A. Yes. Q. Then you went there to get it, 
for the defendant in this case, that is true, isn’t it? 
A. Yes. * * * Q. You were on your way back to 
the Farm Equipment Company when this accident hap- 
pened? A. Yes. Q. With the intention of delivering 
the truck to them? A. Yes. Q. Did not have any 
other purpose, did you? A. No, did not have any other 
purpose. Q. Did you ever know of it (the truck) being 
used for any other purpose than making deliveries? A. 
Not specifically. Q. And you never used it for any 
other purpose than for making deliveries, that is a fact, 
isn’t it? A. Presently, I cannot think that I used it 
for any other purpose. * * * Q. So, as far as you 
know, that car was always used in the business of the 
Liebers Farm Equipment Company and for no other pur- 
pose? A. Perhaps not always used. Q. So far as 
your knowledge goes? A. There was another car used 
at times. Q. But, so far as your knowledge goes, that 
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car was never used for anything else than their busi- 
ness? A. That is probably true. * * * Q. But 
you never used it for any purpose other than the busi- 
ness of the company? A. No. Q. And whenever you 
drove the car it was on their business? A. As far as I 
Know. Q. At the time you drove north on Fourteenth 
street, and came to the end of the north side of Four- 
teenth and O, you were driving that truck? <A. Yes. 
Q. And it is the same truck you have referred to in this 
testimony? A. Yes. * * * Q. Why did you go 
to get the truck? A. Perchance I should make some de- 
liveries that afternoon the reason I got it. Q. For the 
Farm Equipment Company? A. Yes. Q. And you 
had been in the habit of going after the truck without 
their giving you express direction? A. Yes.” On cross: 
examination he stated, in substance, that he was a sort 
of a shipping clerk; not a regular employee; Mr. Shelley 
was his superior; so far as he recalled he went after the 
truck on that day without specific instructions; could not 
recall why he went the route from the Motor Inn to the 
store; may have been curiosity, could not recall; did not 
deliver goods for them on the way; the Western Paint & 
Glass Company fire had been a big one. 

Charlie Smith testified that the truck in question had 
been kept in the Motor Inn for some time prior to the 
accident; that prior to the accident he had upon several 
occasions observed Lindgren coming after the truck and 
taking it away, and had observed him returning the truck 
to the garage; that the engine was giving trouble by 
back-firing on the day of the accident when Lindgren 
took the car. 

Walter Anderson testified that after the accident Lind- 
gren drove the car to defendant’s place of business, where 
he talked with the men in charge. 

Mr. Liebers denied the testimony of plaintiff and L. 
Ryne as to his admission, and he was corroborated by 
other witnesses. The evidence of Mr. Lindgren is more 
or less uncertain and contradictory; he appeared re- 
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luctant to testify; he was defendant’s witness. It was 
the duty of the jury to weigh the evidence. It was un- 
doubtedly conflicting. The jury could fairly find from 
the evidence that Lindgren, according to his custom and 
by previous direct or implied authority, went after the 
truck with the intention of bringing it to the place of 
business of defendant and making deliveries, as he had 
often done before. Express directions from the master 
are not necessary to make him responsible for the acts 
of his servant. The character of his work had been out- 
lined for him before the day of the accident. He was not 
required to wait for specific orders for every act or per- 
formance. A servant of that kind would be useless. A 
farm hand who would wait to have the master tell him 
every morning to hitch up his team and go to work would 
not hold his job very long.. There is no evidence that this 
young man went after the truck for his own personal 
use. He went after it so he could deliver orders. He 
certainly had implied authority to do that. 

The fire referred to was near the Motor Inn, and was 
not on the route he took and could not have been the 
cause of the detour. The detour he made was slight and 
negligible. The defendant had never directed him as to 
what route he should take. He therefore had a reason- 
able discretion. The traffic was heavy on the nearest 
route. His engine was not working well. Perhaps he 
thought best to keep out of the crowd. It is common 
knowledge to every one who runs an automobile that 
situations in front of one frequently require detours as 
a matter of safety. 

From a careful reading of the evidence in this case, 
the court finds that the evidence is conflicting, and that 
the verdict of the jury is sustained by sufficient evidence. 
The verdict of a jury based on conflicting evidence will 
not be disturbed in this court. Parker v. Loudon, 80 
Neb. 647. When the verdict of a jury is found upon 
conflicting testimony, the supreme court will not inquire 
into the preponderance of the evidence. Cady Lumber 
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Co. v. Wilson Steam Boiler Co., 80 Neb. 607. 

Appellant insists that the trial court erred in refusing 
to give instruction No. 1, requested by defendant, as fol- 
lows: “You are instructed to find the verdict in favor 
of the defendant and against the plaintiff.” In Bank of 
Cortland v. Maxey, 102 Neb. 20, this court held: “The 
trial court should not direct the verdict of the jury un- 
less the evidence is so clear upon every point upon which 
the verdict must depend that reasonable minds could not 
come to any other conclusion.” The evidence in this case 
is conflicting. The jury, and not the court, must deter- 
mine the facts. The instruction was properly refused. 

Appellant complains that the court erred in refusing 
to give defendant’s instruction No. 3. The first part of 
the court’s instruction No. 11 is practically identical with 
defendant’s instruction, except that the trial judge used 
the word “directions” and the requested instruction used 
the words “express directions.” The language of the 
court fairly submitted the issue and stated the law cor- 
rectly. Express instructions are not required. Author- 
ity express or implied is sufficient. 

Appellant complains of the refusal of the court to give 
defendant’s requested instructions No. 4 and No. 5. The 
instructions of the court, Nos. 11, 9, and 2, covered these 
requests fairly in so far as the requested instructions 
stated the law. 

’ Appellant also complains of the failure of the court to 
give instruction No. 8, requested by defendant, as fol- 
lows: “You are instructed that if you find from the 
evidence that the driver, Lindgren, secured defendant’s 
truck without authority and direction of the defendant, 
but in express violation of his instructions, then defend- 
‘ant would not be liable in this case; you will then find 
for the defendant by your verdict.” This instruction is 
given by the court in instructions 11, 9, and 2, except 
the words, “but in express violation of his instructions.” 
There is no evidence in the record that Lindgren violated 
express instructions in going after the car. But the 
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court in his instructions told the jury to find for de- 
fendant if Lindgren went after the car without authority. 
Clearly, if Lindgren was told not to get the car, he would 
be acting without authority. The court properly refused 
the instruction. 

Appellant complains that the trial court in instruction 
No. 11 stated that the mere fact of the detour in this 
case would not excuse the defendant. The deviation in 
this case under all the circumstances must appear to 
every reasonable mind slight or negligible. <A variation 
of a couple of blocks in a city of congested traffic and 
varying conditions is not unreasonable. The defendant 
did not request the court to give an instruction submit- 
ting to the jury the question of whether the detour was 
slight or gross. In Berry, Automobiles 3d ed.) sec. 
1086, it is said, quoting Ritchie v. Waller, 63 Conn. 155, 
27 L. R. A. 161, 38 Am. St. Rep. 361, which has become 
a leading case: “In cases where the deviation is slight, 
and not unusual, the court may, aud often will, as mat- 
ter of law, determine that the servant was still executing 
his master’s business. So, too, where the deviation is 
very marked and unusual, the court in like manner may 
determine that the servant was not ou the master’s busi- 
ness at all, but on his own. Cases falling between these 
extremes will be regarded as involving merely a question 
of fact, to be left to the jury.” 

It is generally held that slight deviation by the servant 
will not relieve the master from liability. Berry, Auto- 
mobiles (8d ed.) sec. 1086; Gibson v. Dupree, 26 Colo. 
App. 324; Ritchie v. Waller, 63 Conn. 155 ;Krzikowsky v. 
Sperring, 107 Ill. App. 493; Chicago Consolidated Bot- 
tling Co. v. McGinnis, 51 Ill. App. 325; Quinn v. Power, 
87 N. Y. 535, 41 Am. Rep. 392; Pierce-Fordice Oil Ass’n 
». Brading, 212 S. W. (Tex. Civ. App.) 707; Fisick v. 
Lorber, 95 Mise, Rep. (N. Y.) 574; Joel v. Morrison, 6 
Carr & P. (Eng.) *501; Babbitt, Motor Vehicles (2d ed.) 
sec. 884; Jones v. Weigand, 119 N. Y. Supp. 441; Witte 
v. Mitchell-Lewis Motor Co., 244 Pa. St. 172; Luckett v. 
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Reighard, 248 Pa. St. 24; Guthrie v. Holmes, 272 Mo. 
215. 

We conclude that the instructions of the trial court 
are free from prejudicial error. Defendant’s theory of 
the case was fairly submited to the jury. We are satis- 
fied, after an examination of all the instructions given 
and those refused, that the jury were properly instructed 
upon the law of the case. 

Defendant complains of the admission of the evidence 
concerning the alleged statements made by Mr. Liebers 
about Lindgren’s employment. This evidence was ad- 
mitted without objection. Where testimony is intro- 
duced without objection, error will not lie upon the 
ground that the testimony was improperly admitted. 
Goken v. Dallugge, 72 Neb. 22; Olmstead v. City of Red 
Cloud, 86 Neb. 528; Wood v. City of Omaha, 87 Neb. 213. 

From a careful review of the entire proceedings in this 
case, we conclude that the judgment is right and ought 
to be affirmed, and it is so ordered. 

AFFIRMED. 


KLEIN MANUFACTURING COMPANY, APPELLANT, V. GLEN- 
DALE MORGAN, APPELLEE. 
FILep January 13, 1922. No. 21915. 


Master and Servant: Sates: Commissions. Where the agreement 
between the selling agent and his principal provides that com- 
missions are earned and payable only in the event of payment of 
the purchase price by the persons to whom the agent may sell, 
the agent is not entitled to a commission if the buyer fails to pay. 


AppEaL from the district court for Douglas county: 
Wiiuiam A. Repick, JupcE. Reversed, with directions. 

Crane, Boucher & Sternberg, for appellant. 

William M. Burton, contra. 


Heard before Morrissey, C. J., AtpricH and FLans- 
BuRG, JJ.. Hostetter and Mornine, District Judges. 


HOostetierR, District Judge. 
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The plaintiff in its petition alleges that, under and by 
virtue of a written contract of sales agency, it had ad- 
vanced to defendant $526.38; that the commissions 
earned by him amounted to $62.01 only, and judgment 
was prayed for the difference, $464.37. 

The defendant filed an answer and counterclaim. There 
were two causes of action alleged in the counter-claim. 
In the answer the defendant admits the execution of the 
contract, and that in pursuance of the terms of the con- 
tract he placed certain orders for plaintiff's goods, and 
admits that plaintiff had advanced to him the sum of 
$526.38. For further answer defendant denies that the 
commissions earned by him amounted to only $62.01, 
and denies that he was in any way indebted to the plain- 
tiff. 

Defendant in his first cause of action alleges that, by 
virtue of his contract of employment, he sold goods for 
plaintiff and earned commissions in the making of such 
sales to the amount of $551.07 over and above the sum 
advanced to him by plaintiff. For this sum defendant 
‘demands judgment. 

For his second cause of action defendant charges fraud 
and misrepresentation in the making of the contract, and 
that the conditions of the territory were misrepresented 
to him, and that he was thereby compelled to sell goods 
for Platner Lumber Company, and that the reasonable 
value of his services for said Platner Lumber Company 
in selling such goods was the sum of $500. 

The plaintiff for reply admits receiving the Kraus 
orders, but charges that it was compelled to take back 
part of the goods sold, and that for such goods defen- 
dant was not entitled to a commission. Plaintiff also ad- 
mits the receipt of the Platner Lumber Company orders, 
but alleges that said company canceled said orders and 
refused to receive the goods. Plaintiff further denies 
generally the allegations of the answer and counterclaims 
not admitted. 

At the trial the plaintiff admitted that the defendant 
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had earned the commissions claimed on the Kraus orders 
and on the mail orders. The amount of these orders was 
$526.38, and just equalled the sum of money plaintiff 
had advanced. These items, therefore, being conceded, 
need not be further considered in this opinion. This 
leaves for consideration in defendant’s first cause of 
action only the Platner Lumber Company commissions. 
Plaintiff denies that defendant ever earned such com- 
missions under the contract. 

The case was tried to a jury, and at the conclusion of 
the evidence the trial judge stated that there was no 
dispute as to the facts, and accordingly he discharged the 
jury and rendered judgment. The trial court allowed the 
Platner Lumber Company commissions and rendered 
judgment therefor against the plaintiff, and plaintiff ex- 
cepted and appeals to this court. The court found for 
plaintiff on defendant’s second cause of action, and de- 
fendant excepted and appeals to this court. 

To support his second cause of action, defendant of- 
fered in evidence exhibit 10, being a letter from plaintiff 
to defendant. Defendant contended that by said letter 
he was employed to sell metal crete for Platner Lumber 
Company. The offer was objected to and the trial judge 
sustained the objection. His ruling was correct. Noth- 
ing in exhibit 10 can be construed into an employment 
of the defendant by the plaintiff to sell metal crete for 
Platner Lumber Company at the expense of plaintiff. 

Defendant further offeréd to prove that the measure 
of his damages, because of alleged misrepresentations by 
plaintiff at the time the contract was executed, was the 
reasonable value of his services in selling a quantity of 
metal crete for Platner Lumber Company. An objection 
to this offer was sustained. This ruling was in accord- 
ance with the law. Plaintiff had employed defendant to 
sell metal crete for it, and not for Platner Lumber Com- 
pany. If defendant performed services for Platner Lum- 
ber Company, they should pay him. By no rule of law 
could the value of defendant’s services in selling goods 
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for Platner Lumber Company, under the evidence in this 
case, become the measure of defendant’s damages. 

The findings and judgment of the court as to his dis- 
position of defendant’s second cause of action are ap- 
proved. 

We then have left for consideration only the Platner 
Lumber Company commissions. The undisputed evi- 
dence shows that the defendant procured two orders 
from Platner Lumber Company for metal crete; that 
there was written upon these orders, “No countermand 
accepted ;” that these orders were sent to plaintiff by the 
defendant; that, before these goods were shipped, Plat- 
ner Lumber Company wrote plaintiff as follows: 

“Gentlemen: Since we gave your Mr. Morgan an order 
for metal crete we have felt that he might not be able 
to carry out his part of the contract, which caused us to 
place the order for the car with him, and that was that 
he agreed to market that part of the car during the 
summer which we were not able to ourselves dispose of, 
and before you allow the car to be shipped we would like 
to have your confirmation of this agreement and unless 
you are able to give it we will have to ask you to can- 
cel the car.” 

In reply to this letter plaintiff wrote Platner Lumber 
Company, in which letter it answered the inquiry of de- 
fendant as follows: 

“We try to dispose of as much as possible and keep a 
salesman in the territory and follow up every job pos- 
sible, but we will not guarantee to dispose of one pound, 
as we consider this very unbusinesslike and we do not 
propose to go into any arrangement or make any ship- 
ments and afterwards have a controversy.” 

In reply to this letter Platner Lumber Company 
wrote plaintiff as follows: 

“Gentlemen: We are in receipt of your letter of 
March 18th in regard to the car now ordered and seems 
that your understanding is not the same as Mr. Mor- 
gan’s, and inasmuch as our experience with specialties 
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of this kind has not been very satisfactory, without a 
definite statement from the manufacturers, we will ask 
you to cancel the order outright.” 

There was considerable correspondence between plain- 
tiff and defendant as to the Platner Lumber Company 
order. Plaintiff requested defendant to take the matter 
in dispute up with said company and adjust the same. 
Defendant replied in part: 

“It makes no difference to me what they say. I know 
the circumstances of the order. If you had delivered the 
material when it was ordered you would have had the 
money and I would have had my commission. As it is, 
everybody loses. I wouldn’t be bothered even calling 
on Platner.” 

The matter was never adjusted with Platner Lumber 
Company. It canceled the orders and refused to ac- 
cept the goods. The goods were not shipped. Plain- 
tiff is not shown to have been at fault for the cancela- 
tion. There is nothing in the agency contract which 
requires plaintiff to guarantee that it will sell for its 
customers goods left on hand at the close of the season. 
Plaintiff had the right to refuse to make such a guar- 
antee to Platner Lumber Company. Platner Lumber 
Company’s letter, exhibit 7, shows that it canceled the 
orders because plaintiff would not make the required 
guarantee. 

Under this state of facts, what are the rights of the 
parties as measured by the agency contract? Both 
parties admit the contract and every part thereof. The 
federal and state constitutions prohibit legislation im- 
pairing the obligations of contracts. The freedom to 
enter into contracts is one of the highest privileges of 
American citizenship. The right to have a valid contract 
enforced according to its plain meaning is accorded to 
every citizen. The courts are not called upon to make 
contracts for litigants. The contract in this case is un- 
ambiguous. The intent of the parties is expressed in 
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clear language. The court must enforce the contract ac- 
cording to its terms. 

In the first paragraph of the contract it is provided 
that the defendant shall receive a commission on the net 
amount of sales made by him, which shall be accepted 
and filled by the party of the first part and paid for by 
the purchaser. The second paragraph relates to the ad- 
vancing of expense money by plaintiff to defendant. The 
third paragraph of the contract is in the following 
language: ‘Commissions shall not be considered earned 
until the amounts have been paid by the purchaser. No 
commission shall be paid on goods returned by a cus- 
tomer.” 

The contract plainly says that defendant shall be en- 
titled to commissions on the net amount of sales made by 
him which shall be accepted and filled by plaintiff and 
paid for by the purchaser; that the commission should 
not be considered earned until the amounts had been paid 
by the purchaser, and that no commission should be paid 
on goods returned by a customer. Platner Lumber Com- 
pany has never paid the purchase price for the goods 
ordered. 

According to the law of this state, plaintiff could not 
maintain an action against Platner Lumber Company 
under the facts for the purchase price of the goods. 
Backes v. Schlick, 82 Neb. 289; Trinidad Asphalt Mfg. 
Co. v. Buckstaff Bros. Mfg. Co., 86 Neb. 623. 

The agency contract did not require plaintiff to in- 
stitute actions for damages against parties canceling 
their orders. It was to avoid just such exvensive and 
uncertain proceedings that the provision, “no commis- 
sion earned until purchase price of goods is paid by the 
purchaser,” was placed in the contract. 

In the case of National Drill € Mfg. Co. v. Davis, 29 
Okla. 625, Clark and Skyles, Law of Agency, sec. 361, 
is quoted as follows: ‘Where the parties expressly agree 
that the agent’s right to compensation shall depend upon 
certain contingencies or conditions precedent, an agent 
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cannot recover compensation for his services, unless all 
such contingencies have or have not happened, according 
to the agreement, or all conditions precedent prescribed 
by the contract have been performed or fulfilled.” 

It is also held by a large number of courts, as follows: 
“Tf the agreement between a selling agent and his prin- 
cipal provides that commissions are payable only in the 
event of payment of the purchase price by the persons to 
whom the agent may sell, the agent is of course not en- 
titled to a commission if a buyer fails to pay.” Note, 
Ann. Cas. 1915 B. 169. See Hayner v. Trott, + Kan. App. 
679; Westinghouse Co. v. Tilden, 56 Neb. 129; Stone v. 
Argersinger, 53 N. Y. Supp. 638; Aikins v. Thackara Mfg. 
Co., 15 Pa. Super. Ct. 250; hompson-Houston Electric 
Co. v. Berg, 10 Tex. Civ. App. 200; Blassingame v. Keat- 
ing Implement & Machinery Co., T4 S. W. (Tex. Civ. 
App.) 344; Park v. Mighell, 3 Wash. 737. 

Appellee has cited many cases, but necessarily in this 
class of cases each case must depend upon its own facts 
and contract. Some of the cases cited provide that the 
agent shall have a commission upon goods when sold. 
This is of course different than the contract in the case 
presented. The writer has carefully read and considered 
the cases, and finds no conflict in the law. 

From the authorities cited, among which is the case of 
Westinghouse Co. v. Tilden, 56 Neb. 129, we conclude 
that the agency contract in this case does not, in view 
of the undisputed facts, entitle the defendant to recover 
commissions for the sale of the metal crete to Platner 
Lumber Company, and that the trial judge erred in al- 
lowing such commissions. 

Since there will be no occasion for a new trial, the 
district court is directed to enter judgment after disal- 
lowing the Platner Lumber Company commissions. 

REVERSED AND REMANDED. 
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First STaTE BANK, APPELLEE, V. JESSE INGRUM; CHAUN- 
CEY SNYDER, APPELLANT. 


Firep January 13, 1922. No. 21851, 


1. Process: Venue: Summons to ANOTHER County. A_ tran- 
sitory action may be brought against two defendants jointly 
liable in any county in the state where one of the defendants 
may be served with summons, even though neither defendant is 
a resident of that county, and thereupon jurisdiction over the 
other defendant may be acquired by summons served upon him 
in the county of his residence. 


2. : EXEMPTION FROM SERVICE. Where an action is com- 
menced against two defendants to enforce a joint liability in a 
county in which neither defendant resides, and one of the de- 
fendants is served in that county and the other in the county 
of his residence, the latter cannot oust the court of jurisdiction 
over him by reason of the fact that the defendant who was 
served in the county where the suit is pending was at the time 
exempt from the service of summons because he was then in 
custody of the sheriff and had been brought into and was held 
in that county solely as a witness in certain criminal actions 
there pending, since such exemption was a personal privilege 
which the defendant so served could urge or not as he saw fit, 
and his codefendant could not claim the privilege for him. 


3. Appeal: Insrrucrions: Review. “Error alleged in an instruc- 
tion to the jury must be called to the attention of the trial court 
in the motion for a new trial before it will be considered by this 
court.” Stevenson v. Omaha Transfer Co., 87 Neb. 794. 


AppEaL from the district court for Hooker county: 
Epwin P. CLEMENTS, JuDGE. Affirmed. 


George W. Wertz, for appellant. 
W. C. Heelan and Horth & Ryan, contra. 


Heard before Morrissny, C. J., AtpRICH and FLAns- 
BurG, JJ., HosteTLer and Morninc, District Judges. 


Morning, District Judge. 

The Iirst State Bank of Whitman brought this action 
in the district court for Hooker county against Jesse 
Ingrum and Chauncey Snyder to recover damages for 


Vor. 107] JANUARY TERM, 1922. 469 
First State Bank v. Ingrum. 


’ frand and conspiracy. There was a verdict and judg- 
ment against both defendants, and Snyder appeals to 
this court. 

Appellant contends that the district court for Hooker 
county did not acquire jurisdiction over him by service 
of summons upon him in Colfax county, where he re- 
sided. The circumstances relative to the matter of ser- 
vice were not such as to enable Snyder to raise the juris- 
dictional question by special appearance and the matter 
was properly presented and preserved in his answer. 

It appears that Snyder held a note for $3,000 against 
Ingrum, which was secured by a chattel mortgage upon 
64 head of Ingrum’s cattle. When said note matured 
Snyder called upon Ingrum for payment, and, the latter 
not then being able to pay, Snyder offered to reduce the 
indebtedness to $2,900 if Ingram would borrow the 
money elsewhere and liquidate the obligation. Ingrum 
and Snyder called upon the plaintiff bank, and Ingrum 
borrowed from the bank $2,900 with which to pay Sny- 
der’s mortgage, and gave as security a chattel mortgage 
upon 92 head of cattle, including those described in the 
Snyder mortgage. The $2,900 thus borrowed was paid 
to Snyder in satisfaction of his note against Ingrum. 
When the bank’s mortgage matured it was necessary for 
the bank to look to the security, and it then learned that 
Ingrum had included in the mortgage a large number 
of cattle which he did not own and which in fact had no 
real existence. The theory upon which the bank recov- 
cred against the defendants was that when Snyder called 
upon Ingrum for the collection of the $3,000 mortgage 
which the former held upon the latter’s cattle, he learned 
that his security was inadequate because Ingrum did not 
have the number of cattle specified in the mortgage, and 
that, thereupon, the two defendants entered into a fraudu- 
lent conspiracy whereby they were to induce the bank 
to loan to Ingrum the funds to pay the Snyder mort- 
gage by overstating the number of cattle which: Ingrum 
actually had and by the execution of a mortgage by In- 
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grum upon a large number of cattle which he did not - 
own, and that this conspiracy was effectually carried out 
and the loan from the bank procured thereby. Ingrum 
admitted the fraud and was the chief witness on behalf 
of plaintiff to prove the participation therein by Snyder. 
There is evidence in the record amply sufficient to justify 
the jury in finding that Snyder was a party to the fraud. 
In passing upon the jurisdictional question, therefore, 
the action must be viewed as one instituted and success- 
fully maintained against the two defendants as joint 
tort-feasors. At the time of procuring the loan from 
the bank Ingrum resided with his wife upon a rented, 
farm in Hooker county, but, having become implicated in 
other transactions of a criminal nature, he left said 
county to avoid arrest shortly thereafter, and did not 
again return for four or five months, when he was 
brought back by an officer to answer to a charge of cattle 
stealing, to which he pleaded guilty and was committed 
to the state penitentiary. Soon after he left Hooker 
county Ingrum’s. wife broke up housekeeping, sold the 
household goods and some other personal effects, started 
suit for divorce, and then went to the home of her father 
in Wyoming, where she has since resided. 

While Ingrum was an inmate of the penitentiary he 
was taken to Hooker county in custody of the sheriff, 
at the request of the county attorney, to give testimony 
on behalf of the state in some criminal actions there 
pending, and while he was thus in custody in said county 
as a witness, and for no other purpose, this action was 
started, summons was served upon him in that county, 
and a summons for defendant Snyder was issued to the 
sheriff of Colfax county, where Snyder resided, and 
served upon the latter in that county. It is the con- 
tention of Snyder that neither he nor Ingrum resided in 
Hooker county at the time this suit was started, and that, 
since Ingrum, when served with summons in that county, 
was in the custody of the sheriff and being held in suid 
county at the time as a witness, he was exempt from 
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service, and that service had upon Ingrum, under the 
circumstances, was not effective to authorize service upon 
Snyder in Colfax county. 

It is conceded that this action is one falling within 
section 7620, Rev. St. 1913, which reads: “Every other 
action must be brought in the county in which the de- 
fendant, or some one of the defendants, resides or may be 
summoned.” 

The question whether or not Ingrum was a resident of 
Hooker county at the time he was served with summons 
is involved in doubt; but, as we do not consider it de- 
cisive of the jurisdictional question presented, we do not 
feel called upon to pass upon it, nor to decide whether, 
under the circumstances, the question was one for the 
court or for the jury. Actual service was had upon 
Ingrum in Hooker county. He was in a position, at the 
time, to claim exemption from such service had he seen 
fit to do so. He made no such claim, but, on the con- 
trary, signed a document, immediately after the summons 
was served, wher eby he entered his voluntary appearance 
in the action and this was at once filed with the clerk of 
the court. The exemption from service which he might 
have urged was a personal privilege which he alone could 
claim, and he had the right to waiveit. 21 R. C. L. 1311, 
sec. 57;Peters v. League, 138 Md. 58; Thornton v. Ameri- 
can Writing Machine Co., 83 Ga. 288, 20 Am. St. Rep. 
320; Prentis v. Commonwealth, 5 Rand. (Va.) 697, 16 
Am. Dec. 782; Massey v. Colville, 16 Vroom (N. J.) 119, 
46 Am. Rep. 754; Thompson v. Michigan Mutual Benefit 
Ass’n, 52 Mich. 522. 

The action was rightly brought against Ingrum in 
Hooker county, and, being one to enforce a joint liability 
against the two defendants, it was proper to issue sum- 
mons for Snyder. to the sheriff of Colfax county and to 
serve the same upon him in that county. Rev. St. 1918, 
sec. 7627; Ayres v. West, 86 Neb. 297; Wood v. Carter, 
67 Neb. 133. 


The failure of Ingrum to object to the jurisdiction of 
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the court over him and his affirmative act of entering 
his voluntary appearance to the action constituted neither 
fraud nor collusion as against his codefendant Snyder. 
Ingrum owed no duty to Snyder to claim exemption from 
service of summons upon him in Hooker county, in order 
to oust the court of jurisdiction over the person to 
Snyder. It follows that the court had jurisdiction over 
both defendants. : 

The giving of instruction No. 12% is here assigned as 
error, but this was not complained of in the motion for 
a new trial and it cannot be considered here. Stevenson 
©. Omaha Transfer Co., 87 Neb. 794. 

The judgment of the lower court is 

AFFIRMED. 


Frep FEF. SHIELDS COMPANY, APPELLANT, V. CHIcaco & 
NORTHWESTERN RaAILwAay COMPANY, APPELLEE. 


Frep January 13, 1922. No. 21916. 


Carriers: Conversion. An electric motor was delivered to a carrier 
for shipment and a bill of lading issued by the carrier acknowl- 
edging that it was received in good condition. When it reached 
its destination it was found to be damaged. Whether the dam- 
age occurred before or after the carrier received the motor was 
in dispute. The consignee demanded the motor and offered to 
receipt for it, but the carrier declined to deliver it to consignee 
unless the latter would sign areceipt with a notation thereon that 
it was turned over to consignee in good condition except “old 
break.” Consignee refused to sign such receipt. Held, that the 
refusal of the carrier to deliver the motor to consignee unless he 
would sign a receipt worded as above was unreasonable and con- 
stituted a conversion of the motor. 


ApppaL from the district court for Douglas county: 
WILLIAM A. Repick, JupGr. Reversed. 


Vincent C. Hascall and Montgomery, Hall & Young, 
for appellant. 


Wymer Dressler, Robert D. Neely and Paul S. Topping, 
contra. 
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Heard before Morrissey, C. J.. Franspure and AL- 
DRIcH, JJ.. Hosterrer and Mornine, District Judges. 


MornineG, District Judge. 

Action for conversion of an electric motor. On motion 
of defendant, at the close of plaintiff’s evidence, the court 
discharged the jury and dismissed the action. Plain- 
tiff appealed. 

The question for decision is whether or not plaintiff's 
evidence was sufficient to take the case to the jury. 
Plaintiff’s business predecessor and assignor shipped the 
motor in question to Cedar Rapids, Iowa, to be used in 
connection with some construction work at that point. 
It was found that the motor was not suitable for the 
electric current used at Cedar Rapids, and it was shipped 
back to the owner at Omaha over defendant’s railway. 
When it was delivered to the defendant company at 
Cedar Rapids for such return shipment, defendant issued 
a bill of Jading acknowledging that it was received in 
good condition. When the motor arrived at Omaha, the 
consignee called for it at defendant’s freight depot and 
found that a marble top and some of the wiring were 
broken. A difference of opinion arose between consignee 
and defendant’s freight agent as to whether the injury 
to the motor was old or of recent occurrence. Con- 
signee demanded the motor and offered to receipt for it, 
but defendant’s agent declined to permit him to take the 
motor unless he would sign a receipt for it with a nota- 
tion thereon that it was in good condition except “old 
break: Consignee refused to sign a receipt with a no- 
tation thereon that the break was an “old break,” and 
left the motor with defendant. As successor in business 
and by assignment from the consignee, plaintiff became 
the owner of the present cause of action and instituted 
this suit to recover from defendant the value of said 
motor, on the theory that the refusal to turn it over to 
the consignee, unless the consignee would sign a receipt 
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in the form indicated, constituted a conversion of the 
motor. 

The delivery of the motor to the defendant at Cedar 
Rapids in good condition, as stated in the bill of lading, 
and its arrival in Omaha in bad condition made out a 
prima facie case against the carrier that the injury was 
caused by its negligence, and cast the burden upon de- 
fendant to show that the damage was the result of causes 
which would exempt the latter from liability. Wabash 
R. Co. v. Sharpe, 76 Neb., 424. In the event of a suit by 
the consignee against the carrier for damages resulting 
from injury to the motor, the presumption that the in- 
jury was the result of the carrier’s negligence was a val- 
uable right in favor of the consignee of which the car- 
rier could not rightfully deprive him by insisting upon 
his signing a receipt so worded as to destroy, or ma- 
terially weaken, it. Whether the injury to the motor 
was of recent origin or of long standing would have an 
important bearing upon the liability of the carrier in 
the event of a suit to recover damages for such injury. 
The age of the break was in dispute, and the refusal of 
the defendant to deliver the motor to the consignee with- 
out a receipt from the latter admitting that the injury 
complained of was an “old break” was unreasonable. In 
law, it amounted to a refusal to deliver the motor upon 
demand, and entitled plaintiff to recover it by replevin 
or to sue for its conversion and recover its value. Dob- 
bins v. Delaware, L. &d W. R. Co., 163 N. Y. Supp. 849; 
Loeffler v. Keokuk Northern Line Packet Co., 7 Mo. App. 
185; Christian v. First Div. St. P. & P. R. Co., 20 Minn. 
21; Shellenberg v. Fremont, BE. & M. V. R. Co., 45 Neb. 
487; Moss v. Marks, 70 Neb. 701. 

The court having disposed of the case adversely to 
plaintiff upon plaintiff’s evidence alone, we are under the 
necessity of assuming, for the purpose of disposing of this 
appeal, that the plaintiff’s version of the transaction re- 
Jating to the form of the receipt demanded is true. As- 
suming, as we must, that the receipt demanded was in 
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the form indicated in plaintiffs testimony, we feel im- 
pelled to hold that the trial court erred in taking the case 
from the jury and dismissing the action. 
The judgment of the lower court is reversed and cause 
remanded for further proceedings. 
REVERSED. 


W. T. RAWLEIGH COMPANY, APPELLANT, V. Fred BUNNING 
ET AL., APPELLEES. 


Firep January 13, 1922. No. 21930. 


1. Guaranty: Construction. The contract of a guarantor will be 
strictly construed, and will not be extended to cover any other 
subject or any other person. 


2. Principal and Agent: Contract: RaviricaTIonN: BURDEN oF 
Proor. The burden of showing the ratification by a principal of 
an unauthorized act of his agent is upon the one alleging it. 


AppEat from the district court for Dundy county: 
CHARLES E. ELprep, JupGe. Affirmed. 


C. A. Ratcliffe and P. W. Scott, for appellant. 


Lambe & Butler, Walter D. James and Hines & Hines, 
contra. 


Heard before Morrissey, C. J., Ros— and Axpricu, JJ., 
Hosarr and Paring, District Judges. 


Paine, District Judge. 

This is an action brought by appellant to recover dam- 
ages upon a contract of guaranty signed. by the three 
defendants as guarantors, binding themselves to pay any 
balance then due or to become due upon a contract to sell 
medicines and supplies. The jury returned a verdict for 
the defendants. Plaintiff appeals. 

The question is: Did the defendants by signing the. 
guaranty for Lee Huggans insure the medicine company 
against the acts of his father, Sanford E. Huggans, who 
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had signed his son’s name and conducted the business in 
his own behalf? 

Sanford E. Huggans, an elderly gentleman, residing 
in Benkelman, Nebraska, requested permission to run a 
medicine wagon for the plaintiff in Dundy county, which 
application was refused on account of his age. To cir- 
cuinvent their objection, he signed up a contract in the 
name of his son and presented the same to these defen- 
dants, who thereupon signed the same as guarantors. 
He testified: “I wrote and told him (my son) I wrote 
to the Rawleigh company for a contract to sell their 
goods ‘and they have turned me down on account of my 
age,’ and I said, ‘Lee, can I take out a contract in your 
name?’ and he said, ‘maybe they would not take me,’ and 
I wrote them and they said, ‘let your boy take it out;’ 
and that is all the contract we had, he never had nothing 
more to do with it.” 

Lee Huggans never saw the contract, never signed a 
paper or an order, and the father testified that it was his 
own business, and not that of his son. After canvassing 
for some years and ordering more than $2,000 worth of 
goods, an indebtedness of $500 resulted, for which suit 
was brought against the three guarantors. They testi- 
fied that they had supposed that Lee Huggans had signed 
his name to the contract and would conduct the business. 

This case was first tried in the district court in Feb- 
ruary, 1918, and the court discharged the jury and dis- 
missed the petition. Appeal was taken to this court upon 
the question of the change of name of the plaintiff cor- 
poration. An opinion was entered, and may be found in 
104 Neb. 179, which reviews at length the facts in the 
case, and the same will not be repeated here. 

The case upon retrial in the district court was sub- 
mitted to a jury and a verdict returned for the de- 
fendants. 

The principal objection of appellant is made to tliat 
part of instruction No. 3 reading as follows: “On the 
part of the defendants it is contended that the contract 
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of guaranty which they executed was intended to cover 
only goods sold and delivered to the said Lee Huggans, 
and not to any other person; and, further, that the said 
Lee Huggans did not order or receive any goods from 
plaintiff at any time after the date of signing said con- 
tract of guaranty. The burden of proof is upon the de- 
fendants to establish all the material allegations of said 
defense by a preponderance of the evidence. If you be- 
lieve from the evidence in this case that the said Tee 
Huggans neither ordered nor received any of the goods 
involved in this action and that the defendants herein 
had no knowledge at the time of entering into said con- 
tract that said business was being or was to be conducted 
by the said Sanford E. Huggans, father of the said Lee 
Huggans, and had no knowledge of any arrangements 
between said Lee Huggans and his father by which said 
business was to be conducted by said father, but entered 
into said contract of guaranty believing that said con- 
tract had been personally executed by the said Lee Hug- 
gans and that said business was to be conducted by the 
said Lee Huggans, and that the defendants did not con- 
sent to or acquiesce in thé conduct of said business by the 
said Sanford E. Huggans, then your verdict should be 
for the defendants.” 

This instruction states the law, for by the contract of 
suretyship is meant that the obligation of a surety must 
not be extended to any other subject or to any other per- 
son. 21 R. 0. L. 975, sec. 28; Curtin v. Atkinson, 86 Neb. 
110. 

It is contended also that the father was simply the 
agent of the son, and that therefore the sureties were 
bound by the acts of such agent. 

The extent of a surety’s liability is strictly limited to 
that assumed by the terms of his contract. For instance, 
if responsible for one person only, he cannot be held for 
a default of a firm of which such person is a memper. 
32 Cyc. 109. 

The burden of showing that Lee Huggans ratified the 
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acts of his father was upon the appellant. This would 
have required evidence showing that the son adopted the 
acts of his father with full knowledge of what had been 
done in his name and on his behalf. It would not suffice 
to show that the principal omitted to make inquiries or 
might have learned the facts by diligence. 2 C. J. 928, 
sec. 675. 

The question of agency was fairly submitted to the 
jury, which found that Lee Huggans had never authorized 
his father to act as his agent. 

The evidence sustains the verdict of the jury, and no 
errors of law are found in the instructions. Judgment 
of the district court is therefore 


AFFIRMED. 


EDWIN C. BOEHMER, APPELLANT, V. JOHANNA H. WELLEN- 
SIEK ET AL., APPELLEES. 


Foep January 13, 1922. No. 21757. 


Specific Performance. Where an administratrix of her husband’s 
estate held title as trustee to city business property, and where 
she was owner of one-third thereof, the other two-thirds being 
owned by minor children of herself and her deceased husband, 
and where she contracted to sell the entire title to another, and 
where they both believed they had a right to so contract, and it 
was only after the contract was made that her disability to make 
the contract good was ascertained, and the contract contained 
a provision that if her title failed earnest money held by her 
should be returned, held that a court of equity will not grant 
specific performance at the prayer of the would-be purchaser 
for the widow’s one-third title interest. 


AppEaL from the district court for Lancaster county: 
Witit1amM M. Mornine, JUDGE. Affirmed. 


Boehmer & Bochmer, for appellant. 
Pitzer, Cline & Tyler and Fred C. Foster, contra. 


Heard before Letron, Day and Dusan, JJ., Spars and 
Westover, District Judges. 
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Sears, District Judge. 

One Colby owned a tract of real Satate in the city of 
Lincoln, being the north 54 feet of lots 7, 8, and 9, block 
89, on which was erected a building; it being a pasivese 
property. Colby mortgaged the same to Fred W. Wel- 
Jensiek. On default of the conditions of the mortgage 
Wellensiek instituted proceedings and a decree of fore- 
closure followed. At the sale Wellensiek bid in the prop- 
erty. Before confirmation Wellensiek died. Thereafter 
the widow, Johanna H. Wellensiek, was appointed admin- 
istratrix and qualified as such. Suggestion was duly 
made of the death of Fred W- Wellensiek in the fore- 
closure proceeding and the same was revived in her name’ 
as administratrix. Thereupon, on the 30th day of Octo- 
ber, 1915, the sale was confirmed and deed ordered made 
to the purchaser. Thereafter, on the 9th day of May, 
1916, Jchanna H. Wellensiek, as administratrix of the 
estate of Itred W. Wellensiek, deceased, made an assign- 
ment of the deceased’s bid at the foreclosure sale to her- 
self individually. This assignment being filed in the pro-_ 
ceedings of the foreclosure suit, the sheriff executed and 
delivered the required deed to the premises to Johanna H. 
Wellensiek. During the month of August, following, in 
writing she contracted with Edwin C. Boehmer for the 
sale of said real estate, receiving a payment of $500 
down, the remainder due to be paid according to stated 
terms. The contract contained the following clause: ° 
“Tf title is not good and merchantable, first party agrees 
to refund the sum of $500.” The required abstract of 
title disclosed that Mrs. Wellensiek did not own the en- 
tire fee title, but that the legal effect of the deed to her 
was to vest the title in her as trustee for the estate of 
Fred W. Wellensiek, deceased, and that she herself was 
the owner of only an undivided one-third interest therein, 
and the other two-thirds belonged to two minor children 
of the said Fred W. and Johanna H. Wellensiek. Her 
rights and duties were then explained to her. Up to that 
time Johanna H. Wellensiek believed that she was the 
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owner of the property ‘from the time of receiving 
the sheriff’s deed in question. Upon realizing the, 
legal status of the situation, she duly advised Boehmer 
of the same and offered to return the amount received 
from him. This offer Boehmer refused, and he brought 
this action, praying that her one-third’ interest in the 
property in question should be decreed to him upon his 
paying to her a proportionate share of the purchase 
price. It is agreed that all parties acted in good faith in 
making the contract of sale and purchase. On the trial 
of the case below the decision was against Boehmer gen- 
erally, and his action was dismnissed as being without 
right or equity, and from this decree Boehmer appeals 
to this court. 

There are two questions that seem to present them- 
selves as controlling the case: (1) What is the legal 
effect of the condition in the contract wherein was stated 
the duty to refund the $500 received by Mrs. Wellensiek 
upon failure of her title? (2) Would the interests of 
the minor defendants and heirs, that is, the children of 
Fred W. and Johanna H. Wellensiek, who own the other 
two-thirds interest in the said real estate, be prejudiced 
by decreeing specific performance according to the prayer 
of Boehmer? Both questions must be largely controlled 
by the settled rule that specific performance is not 
granted in courts of equity as.a matter of right, but only 
where the chancery conscience is clearly satisfied in 
granting such relief. 

First, as to the reserved clause or option to refund if 
title should fail. There is no reason why this clause 
should not be given the same force as any other provisior 
of the contract in question. No misrepresentations were 
made; that is, in bad faith. Each side had the same 
access to the files and proceedings of the estate case of 
Itred W. Wellensiek, and of the foreclosure case, and 
each side is equally presumed to know the laws of the 
state. Having this situation in mind, the provision in 
question was placed in the contract. Did Johanna B. 
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Wellensiek’s title fail according to the meaning of the 
term “good and merchantable,” as found in the reserva- 
tion? The title that was contracted with reference to 
was, in the purview of all, the entire title. Undoubtedly 
.the contract provision in question has a meaning of such 
broadness that if, by reason of any such defect in the 
contractor’s title being discovered, the title if tendered 
by her would not meet the terms of the requirement of 
entire title, then the contractor at least has an option to 
cancel the contract. There must be some mutuality. 
Boehmer could not be required to take a partial interest 
where he had contracted to take an entirety, and he is 
the one who has come into the court of equity. 

As to the second point. The persons and the estates 
of minors are always under the watchful care and con- 
sideration of courts having jurisdiction over them. Here 
we have two children of tender years who together own 
two-thirds of the real estate involved, and the other one- 
third is owned by their mother. By virtue of her rela- 
tion to the children and property she has the same con- 
trol of the property that she has of the children. Where 
can the satisfactory argument appear that to oust the 
mother from her one-third interest and vest it in a 
stranger—who may the next day file a suit in partition 
or fail to work harmoniously with the other two-thirds 
interests—is a kindly watching out for and conserving 
of the estates of minors? Such suggested lucidity of 
sophistry as yet has not appeared in this case, either on 
printed page, or forum statement. 

By reason of the conclusions reached, as indicated, the 
determination of the case by the trial judge is, in all 
things, 

AFFIRMED. 
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WILLIAM J. HIGGINS, APPELLEE, V. GARFIELD COUNTY, 
APPELLANT. 


FILtep JANUARY 13, 1922. No. 21842.- 


1. Counties: Lianmity. Section 4, ch. 7, Laws 1889, , renders 
counties liable to individuals sustaining damages to their per- 
sons or property by reason of insufficiency or want of repairs 
of any highway or bridge which a county is obligated to keep 
in repair. 


CONTRIBUTORY NEGLIGENCE. Evidence examined, 
and held that the plaintiff in attempting to cross a county bridge, 
part of a public highway in Garfield county, was not chargeable 
with such contributory negligence as would preclude a recovery 
for damages occasioned to an automobile truck by the collapse 
of the bridge. 


EvipeNcE. Evidence examined, and held suffi- 
cient to sustain a judgment of the trial court assessing the 
plaintiff's damages in the sum of °$275. 


Notice. No actual notice to the county of the 
defective condition of the bridge was necessary. Raasch v. Dodge 
County, 43 Neb. 508; Bethel v. Pawnee County, 95 Neb. 203. 


The liability of the county arises, not alone from 
the constructing, but as well from the maintaining of a bridge. 
Its existence is a continuing invitation, not only as to a mode of 
travel prevalent and usual in its inception, but also as to any 
mode of travel which may be devised and develop into common 
use during its existence. Therefore, held that although automo. 
bile traffic trucks were not in use in the county when the bridge 
was originally built, but that some had been in operation a year 
before the accident, and that six or seven were used by farmers 
in the vicinity of the bridge at the time of the accident, the 
county was nevertheless liable for damages to such traffic truck. 


APPEAL from the district court for Garfield county: 
Bayanrp H. Painu, Jupen. Affirmed. 


HE, M. White, for appellant. 
Allen & Hronek and Guy Laverty, contra. 


Heard before Morrissry, C. J., Rose and Arpricu, JJ., 
FirzGEraLp and WAKELEY, District Judges. 
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Wake.ny, District Judge. 

On November 5, 1919, Higgins filed against Garfield 
county a claim for $445 for damages to a traffic truck 
because of its falling through a bridge spanning Cedar 
river in said county. On December 3 he filed a supple- 
mental claim in the sum of $290; $65 thereof being for 
additional repairs necessitated since the filing of his 
original claim, and $225 thereof for being deprived of the 
use of the truck. His total claim was $735. This was 
rejected: by the county commissioners, and Higgins ap- 
pealed to the district court. A jury was waived and the 
action tried by the Honorable Bayard H. Paine, who 
rendered a judgment for the plaintiff for $275. From 
this the county has appealed, urging that the judgment is 
not sustained by the evidence. 

Appellee, Higgins, owned a cattle ranch in the northern 
part of Garfield county on which he fed cattle. He had 
purchased for $2,250 a new traffic truck used in the 
carrying of supplies to and from his ranch. The evi- 
dence discloses that Garfield county is sparsely settled; 
that there are few roads and bridges in it; that the bridge 
in question crosses Cedar river, making that locality 
accessible to a number of ranchers in the vicinity, and 
to a large gravel pit about one-half mile beyond the 
river. 

It is stipulated that the bridge was built more than 
twelve years ago, and is part of a public highway, and 
had been repaired several times. One of the witnesses, 
Douhit, says the bridge, a wooden one, was in poor con- 
dition, and that the commissioners never inspected it; 
that it had been cobbled up and fixed so many times that 
it was hard to tell which end was south. On October 8, 
1919, Herman Heldt, foreman of the Higgins ranch, 
crossed to the gravel pit with the truck, loaded thereon 
about two tons of gravel, a customary load, and at- 
tempted to recross the bridge in question. As he drove 
upon the bridge, he noticed, he says, “one plank bent in 
a little, broke like, gave in just a little, splintered, prob- 
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ably six inches, about the center of the south section; 
outside of that, the bridge looked as good as it ever did. 
Probably six inches was defective.” His gravel weighed 
two tons; the gravel and truck weighed about 4,400 
pounds, an average load. The bridge consisted of two 
spans, each 20 feet long and 14 wide; one 7-foot and 
one 10-foot approach. The top was of good planking, 
laid upon 2 by 12 stringers, 10 to each span, and about 
16 inches apart. It was supported by three piers, one 
at each end, and one in the center to support the ends of 
the spans. .The stringers composing the same rested 
upon these piers, overlapping the piers from two to four 
inches. These stringers were not bolted or strapped to 
the piers. They were held in place by rather small nails. 
They were toe-nailed in, as the witnesses say, with three 
or four small nails. The stringers were not bolted to 
each other. There were no iron shoes or straps to hold 
them to the piers. No other braces were used to sup- 
port the bridge. McMullen, the road overseer, had oc- 
casion to replace a cap on the pier under the bridge 
where an old cap had rotted away. This was about six 
years before the accident. His recollection was that, at 
that time, the stringers lapped six inches over the cap. 
No sign was placed on the bridge to indicate its carry- 
ing capacity. 

As stated, Heldt endeavored to cross the bridge with 
his truck. As he neared the center, he swerved out just 
far enough to miss the defect in the planking. When 
he got about half way across, he says he felt the hind 
end of the truck going down and jumped. This is all 
he knew until he saw the truck in the bottom of the 
river. The front part of the truck had caught upon and 
was held by the center pier of the bridge; the back 
end had dropped down into the river. The gravel, run- 
ning down, broke out the end-gate and broke the plank 
down through the center. Examination disclosed the 
toe-nails with which the stringer had been fastened to 
the piers had loosened and come out; that, as they did 


Vot. 107] JANUARY TERM, 1922. 485 


Higgins v. Garfield County. 


so, the stringers had slipped off, or fallen away from the 
center pier; that thereupon the entire south span of the 
bridge had collapsed and fallen into the river. When 
the span fell, all but two or three stringers at the north 
side gave way and fell with it. Plaintiff claims that the 
fall bent the rear axles of the truck, jammed the dif- 
ferential, disaligned the machinery, broke the end-gate, 
permitted the gravel to slip out, twisted and weakened 
‘the box, bent and weakened the cross-bar, and otherwise 
damaged the truck. 

As stated, the court found in favor of the plaintiff and 
assessed his damages at $275. The county contends that 
the court erred for reasons which may be summarized as 
follows: That any damage occasioned was the result 
of the plaintiff's own negligence in attempting to cross 
the bridge, after he had ascertained it was in a defective 
or dangerous condition; that plaintiff used the truck 
after the accident without having it repaired or inspected 
by a competent mechanic; that the damage was caused 
by the unskilful and negligent manner in which the 
machine was operated, and the lack of timely repairs; 
that the actual damage was nominal; that the county 
officials had no notice, actual or constructive, that the 
bridge was not in a safe condition for any reasonable or 
ordinary use; that when the bridge was built no auto- 
mobile trucks were in use in the vicinity and but few at 
the time of the trial in September, 1920; and, lastly, that, 
while the bridge is a part of a legally established county 
road, it is in fact used by very few people. 

The present action is brought under the provisions 
of section 4, ch. 7, Laws 1889, which for the first 
time in the history of our jurisprudence made counties 
liable to individuals sustaining damages from defective 
roads or bridges. 

Was the plaintiff guilty of such contributory negli- 
_ gence as precludes his recovery? When Heldt crossed 
the bridge, going over to the gravel pit, he noticed there 
was a plank cracked; as he expressed it, “broke like, or 
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splintered.” He may have splintered it himself in cross- 
ing the bridge a day or two before. With this exception, 
he says the bridge looked perfectly safe to him, as good 
as it ever did or he would not have crossed it; that he 
had seen other people crossing the bridge with loads as 
large as his. The evidence shows that others, some with 
heavier trucks, had used the bridge. Concede that he 
had cracked the plank a day or two before, and that, as. 
MeMullen says, “Heldt told him he turned his truck a 
little to one side and ‘straddled’ the defective plank in 
order to avoid it.”’” Would this crack in a single place 
in the floor warn one that it would be dangerous to 
cross the bridge with a truck? Did it point Heldt to 
any structural or fatal defect in the bridge itself? Did 
it warn him that, if he attempted to cross, it would col- 
lapse and pluuge his truck into the river? We think 
such a deduction would be unwarranted, would be too 
harsh. There is not the slightest suggestion in the evi- 
dence, or in the briefs of counsel, that the defect in the 
plank had anything whatever to do with the collapse of 
the bridge. Whether a certain condition surrounding an 
object charges a man with negligence must to a great 
extent depend upon the use such person intends to make 
of such object. It might be negligence if a man, know- 
ing the defect was there, drove a horse over the bridge, 
aud the horse got his foot through the plank. Such a 
result would be the very thing that might have been 
anticipated. But that is not this case. Had the bridge 
been barricaded, and Heldt had nevertheless removed the 
barricade and attempted the crossing, and had sustained 
damage because of some structural defect or weakness in 
the bridge, we think he would be chargeable with negli- 
gence. So, again, if there had been on the bridge a sign, 
limiting its carrying capacity, for example, to 3,000 
pounds, and Heldt had disregarded this, we think he 
would have been chargeable with negligence. Conditions - 
such as these would have been fraught with a monitorial 
significance which no traveler could evade; would have 
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proclaimed danger of some sort in the crossing of the 
bridge; a defective plank did not. 

Counsel for appellant in his brief calls our attention 
to Clingan v. Dixon County, 82 Neb. 808, Johnson 
County v. Carmen, 71 Neb. 682, and other cases in this 
court, holding that contributory negligence on the part 
of the plaintiff will defeat his action, even if the county 
be negligent. We agree to this. But, as stated, we do 
not think that the attempt to cross the bridge with the 
truck couvicts the plaintiff of negligence. Concede, how- 
ever, that Heldt, the driver, was negligent to some extent, 
in some degree. The cases above cited were decided 
prior to the passage of our comparative negligence act in 
1913. Under this, the plaintiff’s contributory negligence 
does not bar his recovery, when, weighing the negligence 
of the two parties, that of the plaintiff is slight as com- 
pared with that of the defendant. The case was tried to 
the court, who rendered judgment without specific find- 
ings. We assume, however, that if the court found Heldt 
chargeable with any negligence his recovery was re- 
duced in proportion thereto, as prescribed by the statute. 
We feel fortified in this conclusion when we consider that 
the plaintiff sued for $735 and recovered $275 

It is true, as claimed by the defendant, that the truck 
was used by plaintiff after the accident, and before part 
of the repairs were made. The testimony is that some 
of the repairs necessitated delay, and were not made until 
six months after the accident; but it does appear ‘that 
some repairs, a new differential, face wheel, spider wheel, 
new tires, and labor incident thereof, were made and 
furnished soon after the accident, and that these repairs. 
themselves amount to as much as the judgment recovered. 

It is claimed that the damages inflicted were nominal. 
New gears and tires, and new differential, and new end- 
gate were necessitated; the left hind axle bent, the wheel 
“dished” or bent out, and the iron frame work of the ma- 
chine bent or pulled in four inches. A. W. Tunnicliff, 
an automobile mechanic, called by the defense, examined 
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the machine and testified that, in his opinion, repairs 
necessitated could be made for $75 to $100. Schuyler, 
another mechanic, called by the defense, estimated them 
at between $50 and $75. There was a wide discrepancy 
between the witnesses for the respective parties, and it is 
evident the court rendered a judgment for what he 
thought was the actual damage sustained as reflected 
by the evidence. As this finding is supported by ample 
evidence, we do not think we should disturb it. 

As to notice; no actual notice to the county was neces- 
sary. In Raasch v. Dodge County, 43 Neb. 508, the 
court said: “For an injury caused by an unsafe con- 
dition of a county bridge, a county is liable in damages, 
notwithstanding the fact that no notice of such condition 
had, previous to the occurrence of the accident, been 
given to any officer of the county concerned. * * * 
The provisions of section 4 of the act referred to expressly 
confers a right of action independently of whether or not 
the county authorities had been previously notified of the 
unsafe condition of the bridge which caused the acci- 
dent.” And in Bethel v. Pawnee County, 95 Neb. 208, 
the court approved as concise and accurate this instruc- 
tion: “Tor an injury caused by an unsafe and defec- 
. tive condition of a county bridge, a county is liable for 
damages, notwithstanding the fact that no actual notice 
of such condition had, previous to the occurrence of the 
accident, been given to any officer of the county con- 
cerned, where the defects are of such a nature, or have 
existed for such a length of time that, by the exercise 
of ordinary diligence, they might have been discovered 
and repaired.” See, also, Hollingsworth v. Saunders 
County, 36 Neb. 144. Tested by this rule, we think the 
county had ample notice of the defects in the bridge. 
The evidence discloses that the bridge had been built 12 
years; “that it had undergone frequent repairs.” Douhit 
said it had been “cobbled” so often it was difficult to say 
in what direction it stood; it was never in very good 
condition and never inspected by the commissioners. In 
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May, 1919, John Bushbaum, a farmer, driving a truck 
somewhat heavier than the plaintiff’s, and intending to- 
cross with a load of gravel, examined the board bottom 
and the stringers under the bridge and found their con- 
dition such that he concluded he could not safely cross 
and abandoned the attempt. We think these facts sufii-. 
cient to impute knowledge to the county. 

It is argued that when the bridge was built no auto- 
mobile trucks were in use in the county, and even at the 
time of the trial but few were operated in the county; 
and it is argued, inferentially at least, that it would be 
unjust to hold the county liable under these circum- 
stances. It is probably true that when the bridge was 
built, 13 years ago, these trucks were not in use in that 
locality. As to their use since then, it appears that 
some trucks were in use perhaps a year before the acci- 
dent, and that at the time thereof, in April, 1919, some 
six or seven, according to Bushbaum, were owned and 
operated by farmers living in the vicinity of the bridge. 

The liability of the county springs, not alone from the 
constructing, but also from the maintaining of the bridge. 
Its existence is, unless restricted in some way, a continu- 
ing invitation, not only as to a mode of travel prevalent: 
and usual in its inception, but also as to any mode of 
travel which may be devised and develop into common 
use during its existence. It is said in Seyfer v. Otoe 
County, 66 Neb. 566: “In constructing and maintaining 
a bridge for public use, a municipality is not limited in 
its duty by the ordinary business use of the structure, 
but is required to provide for what may be fairly antic- 
ipated for the proper accomodation of the public at 
large in the various occupations which, from time toa 
time, may be pursued in the locality where it is situated.” 

So, also, in Miles v. Richardson County, 100 Neb. 294, 
decided 14 years later, the court said: “That the bridge 
was reasonably safe for travel with a team and wagon 
did not relieve the county of its duty to make it reason- 
‘ably safe for the passage of cattle. * * * The re- 
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quirements of a bridge are that it shall be reasonably 
safe for such use as the public may make of it.” And in 
this case, and also in Kovarik v. Saline County, 86 Neb. 
440, the doctrine laid down in Seyfer v. Otoe County, 
supra, is reaffirmed in the identical words therein used. 

For the reasons given, we think the judgment should 
be, and it is 

° AFFIRMED. 


ARTHUR C. PHELPS ET AL., APPELLANTS, V. GEORGE W. 
SHUCK, APPELLEE. 


FiLep JANUARY 138, 1922. No. 21636. 


1. Sales: FatsE REPRESENTATIONS: RemeEpIES. A party induced to 
purchase property, by false representations respecting the char- 
acter of property, to whom a written guaranty is given, cov- 
ering the representations made, providing for the return of the 
property and of the consideration therefor in case the property 
does not prove as represented, upon discovery of the falsity of 
such representation, may elect to rescind the contract of pur- 
chase and recover back the purchase price paid, or he may sue 
on the written guaranty for damages for breach thereof. If he 
elects to rescind the contract and brings suit therefor, it is not 
an action on the guaranty. 


2. Action: Rescission. A petition by two plaintiffs, which alleges 
that they were induced to purchase property of defendant by 
false representations made by the defendant respecting the prop- 
erty, and alleges that said representations were made by de- 
fendant both by parol and in writing, alleging that the written 
representations were made in an instrument which is copied in 
the petition, which instrument was addressed to one of the plain- 
tiffs only, and contained the representation charged to be false 
and also a statement that the seller agreed to guarantee the 
property to have certain qualities, and, if not as represented by 
him, to take it back and refund all money paid therefor, which 
petition also alleged plaintiffs’ election to rescind the purchase, 
and also alleged all other facts necessary in an action based on a 
rescission of a contract for purchase, states but one cause of 

: action, i. e., an action by both parties purchasing said property 
for rescission and return of the purchase price paid by them 
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therefor. It does not state a cause of action on the agreement to 
guarantee, 


APPEAL from the district court for Webster county: 
Harry 8S. DunGAN, Jupen. Reversed. 


J. H. Agee and F. H. Stubbs, for appellants. 
Frank J..Munday, contra. 


Heard before Morrissry, C. J., Ross, ALDRICH and 
FLANSBURG, JJ., GRAVES and WELCH, District Judges. 


WexcH, District Judge. 

The appellants filed in the court below their petition, 
in which they alleged that on April 14, 1916, they pur- 
chased from the defendant one stallion, which the de- 
fendant, for the purpose of inducing plaintiffs to pur- 
chase, fraudulently represented and stated to the plain- 
tiffs to be nine years of age and no more. The petition 
further alleges that said representation as to the age of 
said stallion was made by the defendant both by parol 
and in writing, and that said written representation was 
in the following words and figures: 

“Guide Rock, Nebr., April 14, 1916. 

“Mr. A. C. Phelps, Superior, Nebr. 

“Dear Sir: In consideration of your purchase from 
me today of my black stallion, age nine years, weight 
2,150 lbs., called ‘Prince,’ I agree to guarantee the said 
stallion to be a good breeder, sound in all respects with 
the exception of a wind-puff on left hind leg, and I 
further agree in ‘the event that the said stallion ‘Prince’ 
shall not prove as represented above, or in the event that 
he should be rejected for any cause by the state inspector 
of stallions, to take said stallion back, and refund any 
and all money you have paid for him, not exceeding $500 
and interest. (Signed) Geo. W. Shuck.” 

The petition also alleged that plaintiffs had no knowl- 
edge or information as to the age of said stallion, and 
that they relied upon said representations, and were in- 
duced thereby to purchase said stallion and agree to pay 
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the defendant therefor the sum of $500 and that said 
stallion, instead of being nine years of age at the time 
of such sale, was twelve years of age, which fact was well 
known to the defendant, and that plaintiffs would not 
have bought said stallion from defendant if they had 
known its true age. The petition further alleged that 
plaintiffs first learned of the true age of said stallion 
about March 8, 1917, and that they immediately notified 
defendant thereof and of his said misrepresentation and 
of their intention to rescind said purchase; and on or 
about the 14th day of March, 1917, plaintiffs did elect 
for said reasons to rescind said contract of purchase, and 
so notified defendant, and demanded of defendant return 
of the purchase price paid for said stallion, but defen- 
dant refused to consent to rescission and refused to re- 
turn to plaintiffs the consideration and purchase price of 
said stallion, and that plaintiffs offered to return said 
stallion to defendant, which offer the defendant refused. 
The petition also alleged that, as a part of the considera- 
tion for said horse, plaintiffs executed and delivered to 
defendant their promissory note for the sum of $400 and 
secured the same by a chattel mortgage, and that, as soon 
as the defendant was advised that plaintiffs had discov- 
ered the true age of said stallion and that plaintiffs de- 
sired to rescind said contract of purchase, the defendant 
immediately thereafter, and on or about the 15th day of . 
March, 1917, and before said note was due, for the pur- 
pose of denying to plaintiffs the right to make their de- 
fense to said note, sold and assigned and delivered said 
note and chattel mortgage to the Citizens State Bank 
of Superior, Nebraska; that thereafter said Citizens State 
Bank sold said stallion under said chattel mortgage, at 
which sale there was realized the sum of $42, which was 
applied on said note of plaintiffs, and that plaintiffs have 
since said sale paid the balance on said note. 

The defendant demurred to the above petition on the 
grounds: (1) That several causes of action are im- 
properly joined. (2) ‘That the petition does not state 
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tacts sufficient to constitute a cause of action. The court 
below sustained the demurrer, and plaintiffs elected to 
stand on the petition, whereupon the court below ren- 
dered judgment of dismissal. 

It is an elementary rule of law that a party induced to 
purchase property by false representations of the seller 
has the election to rescind such purchase on the discovery 
of the falsity of such representations, return the prop- 
erty, and recover back the consideration paid therefor, 
or he may retain the property and recover his damages 
sustained by reason of said false representations. 

In order to work a rescission it is not necessary, in 
case of offer to return the property to the seller and 
notice to him of the election to rescind, that the property 
be actually tendered to him at the place of purchase, if. 
upon such offer to return the property the seller refuses 
to accept the same. Sherrill v. Coad, 92 Neb. 406. 

The petition alleged the purchase by both plaintiffs; 
the representation to plaintiffs that the stallion pur-— 
chased was but nine years old; that plaintiffs were in- 
duced thereby to purchase said property for the consid- 
eration of $500; that at the time of such purchase said 
stallion was of the age of twelve years, which fact was 
known by appellee herein, and contained all the other 
allegations necessary to state a cause of action based 
upon the rescission of said contract of purchase. The 
fact that said representations as to the age of said stal- 
lion were included in a written statement signed by de- 
fendant addressed to one of the plaintiffs, in which de- 
fendant agreed to guarantee the said stallion to have cer- 
tain qualities, and, in the event that it did not prove as 
represented, to take back said stallion and refund all 
money paid, which written statement is set forth in the 
petition, would not make the petition state a cause of 
action on said agreement to guarantee, for the reason 
that said petition shows the election of the party to whom 
said statement was addressed to rescind said contract of 
purchase on account of the alleged false representation 
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as to the age of said stallion, and to not sue on said agree- 
ment to guarantee. After such election and exercise of 
his option he could not sue on the contract. The petition 
shows that he has elected to join with his coplaintiff in 
an action based upon their recission of said contract for 
the purchase of said stallion, on account of the alleged 
false representations made by the defendant whereby 
they were induced to purchase said stallion. : 

The court below, therefore, erred in sustaining defen- 
dant’s demurrer and dismissing this action. The judg- 
ment of the court below is therefor reversed and cause 
remanded. 

REVERSED. 


Max KiIrRSHENBAUM ET AL., APPELLANTS, V. MASSACHUSETTS 
Bonpine & INSURANCE COMPANY, APPELLEE. 


Firep JANUARY 26, 1922. No. 21748. 


1. Case Followed. The record examined, and on the main issue 
held to fall within the findings and judgment in Kirshenbaum v. 
Massachusetts Bonding & Ins. Co., ante p. 368. 


2. Trial: DzirEcTIOoN oF VeERpIcT. When at the close of all the 
testimony the proof relating to the disputed issues is so clear 
and conclusive that reasonable minds cannot reach different 
conclusions, it is not error for the trial court, on motion, to dis- 
miss the jury and enter judgment in accordance with the evi- 
dence. 


Apprat from the district court for Douglas county: 
Wit1iaM A. Repick, Jupcse. Affirmed. 


J. J. Friedman, for appellants. 


Kennedy, Holland, DeLacy & McLaughlin and Edward 
J. Svoboda, contra. 


Heard before Morrissry, C. J., Rosn, AtpRicH and 
FLANSBURG, JJ.. BUTTON and Co.By, District Judges. 


‘Morrissey, C. J. 
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Plaintiffs brought suit against defendant on a policy 
of robbery insurance. At the conclusion of the evidence 
the court dismissed the jury and entered judgment for 
defendant. Plaintiffs appeal. 

The suit is between the same parties, and the general 
issues presented are substantially the same as in 
Kirshenbawm v. Massaccusetts Bonding & Ins. Co., ante, 
p. 368, wherein the suit was on a policy of burglary in- 
surance covering the same store and stock of goods cov- 
ered by the policy here in suit. In the suit on the policy 
of burglary insurance, plaintiffs sought to recover for 
loss of goods taken from their store early on the eve- 
ning of September 28, 1919, while in this suit plaintiffs 
allege a second breaking and entry of their store later 
in the evening of the same day. The circumstances sur- 
rounding the second breaking are substantially the same 
as those surrounding the original breaking and we do not 
deem it necessary again to review them at length. We 
adhere to the findings there made. 

There is, however, presented a question of procedure. 
At the close of all the testimony, defendant requested 
the court to direct a verdict for defendant or to discharge 
the jury and enter findings and judgment for defendant. 
The court sustained the motion, dismissed the jury, and 
entered judgment for defendant. 

In addition to the general complaint against the judg- 
ment, plaintiffs contend that the court erred in dismiss- 
ing the jury and entering the judgment. As we under- 
stand this branch of the argument, plaintiffs would have 
the court follow the procedure which has so long pre- 
vailed in this state of directing the jury, through its 
foreman, to sign and return a verdict. In Segear ». 
Westcott, 83 Neb. 515, where each party moved for a di- 
rected verdict, the trial court dismissed the jury and 
rendered judgment. On review this court said: “We 
think that the mere fact that the court discharged the 
jury and thereupon rendered a judgment under the cir- 
cumstances in this case is of no great moment. It was 
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irregular, but not prejudicial. Where a verdict is di- 
rected by the court, the action of the jury is ministerial 
in its nature. The rendition of the verdict is at most 
a mere form, for, if the jury should return a verdict con- 
trary to the direction, it would be the duty of the court 
to immediately set the same aside.” 

In the instant case the jury were dismissed and judg- 
ment entered on motion of defendant alone, but the pro- 
cedure followed is no more prejudicial to the interests 
of plaintiffs than it would have been had a form for a 
verdict been handed to the jury with directions from the 
court that it be signed by the foreman and returned by 
the jury as its verdict. The difference in procedure is a 
cifference in form only and does not affect the sub- 
stantial rights of the parties. 

The record is found free from error, and the judgment 
is 

AFFIRMED. 


BrerRTHA POLENSKE, APPELLANT, V. ADOLPH POLENSKE, 
APPELLEE. 


Firep JANUARY 26, 1922. No. 21491. 


1. Landlord and Tenant: Lesser IN Possession: CLAIM or TITLE. 
As a general rule, before a lessee may dispute his lessor’s title 
and claim title in himself, he must yield possession of the leased 
premises. 

2. Decision Limited. The proposition of law set forth in the fifth 
paragraph of the syllabus in Stone v. Blanchard, 87 Neb. 1, ex- 
plained and limited. 


AppEaL from the district court for Madison county: 
WILLIAM V. ALLEN, JUDGE. Reversed. 


M. B. Foster, for appellant. 
Willis E. Reed and William L. Dowling, contra. 


Heard before Lerton, Day and Duan, JJ., Corcoran 
and Goss, District Judges. 
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LetrTon, J. 

Plaintiff began an action in forcible entry and detainer 
in the justice court against the defendant to recover pos- 
session of 160 acres of land. She complains that on or 
about March 8, 1917, she leased the premises to defen- 
dant for the term of one year, which period has elapsed, 
but the defendant unlawfully and forcibly retains pos- 
session. Defendant did not enter a plea of guilty or not 
guilty, but, instead, filed a somewhat lengthy answer 
setting up an oral contract with his father, who then 
owned the land, which was consented to by plaintiff, 
his mother, that if defendant would pay to his father dur- 
ing his lifetime, and after his death to his mother, the 
sum of $200 a year, or such further sums as might be 
necessary for their support, or that of his widow, in pro- 
portion to payments by the other children, he would de- 
vise the land to defendant. He pleads that he has car- 
ried out and is willing to carry out the requirements of 
the contract; that he went into possession of the land 
under this agreement 14 years ago; that he has made 
lasting and valuable improvements upon the premises; 
and that plaintiff carried out this agreement until 1918. 
He admits that he executed the written lease, but alleges 
it was made to satisfy plaintiff’s caprice, and was not 
intended to discharge or satisfy the oral agreement. The 
county court found for the plaintiff and rendered judg- 
ment accordingly. Defendant appealed to the district 
court, where substantially the same answer was filed, 
and evidence was taken. At the conclusion of the evi- 
dence both parties moved for a directed verdict. The 
court discharged the jury and, after consideration, found: 
“That in good faith defendant, Adolph Polenske, at the 
commencement of this action, was holding said premises 
in such a manner that a question of title has been raised 
ousting this court in this proceeding of jurisdiction to 
proceed further in the case.” The action was then dis- 
missed at plaintiff’s cost. Plaintiff appeals. 

The evidence shows that the farm was the family home 
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of the father and mother of defendant; that during the 
father’s lifetime he made arrangements with his chil- 
dren to take over separate tracts of land; each of the 
children was to pay the sum of $200 a year, or such sum 
as might be necessary for support to their parents, who 
then removed to Madison, Nebraska, where the father 
died in 1907; that defendant entered into possession of 
the premises in 1904. Defendant paid $200 a year until 
March, 1916, when his mother desired a greater income. 
He then signed a lease and agreed to pay, and did pay, 
$250 a year. In March 1917, a new lease was executed 
in which the rent was fixed at $400 for that year. At the 
expiration of the latter lease the plaintiff desired to raise 
the rent to $700 a year, when defendant refused to exe- 
cute another lease, but offered to continue to pay $400. 
This action was br ought after this refusal. 

The father executed a will in which he attempted to 
distribute his property equally among all his children. 
By this will he left all his property to his wife for life; 
the will devised the remainder in separate tracts of his 
real estate to designated sons and daughters, charged 
with such money payments as would seem to equalize the 
distribution. The remainder in the land in controversy 
was devised to defendant, subject to a payment of $1,000 
to one of his sisters. No mention is made in the will of 
any annual payments to be made, or of any interest in 
the land other than the remainder. ~ 

Several assignments of error are made, but the es- 
sence of plaintiff’s contention is that the court erred in 
permitting the defendant to introduce evidence of title 
and right of possession in himself, without impeaching 
the lease for fraud, misrepresentation, mistake, or other- 
wise; and, further, that the lease operated as a complete 
estoppel against defendant to dispute his landlord’s title. 

The rule is that a tenant under a lease is estopped 
from disputing his landlord’s title while still in posses- 
sion of the leased premises, but that he may show that 
the lease was obtained by fraud, mistake, or duress, and 
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is therefore void. There is a well-recognized exception to 
the rule, under which the decision in the case of Bowman 
v. Goodrich, 94 Neb. 696, falls, that, where the landlord’s 
title has been declared to be insufficient by the judgment 
or decree of a court, or his title has been lost by virtue 
of a sale under such judgment or decree, the tenant may 
attorn to the then owner of the paramount title, and 
may set up such title and attornment as a defense to the 
action by his lessor. 

In Stone v. Blanchard, 87 Neb. 1, the fifth paragraph 
of the syllabus is as follows: “If title to real estate is 
sought to be recovered or drawn in question in an action 
of forcible entry and detainer, questions of estoppel af- 
fecting the right of defendant to assert such title, cannot 
be decided by the justice of the peace.” 

That case was not a controversy between a landlord 
and tenant. As applied to the issues and facts in that 
case the statement is correct, but the holding is too broad 
and should be limited to cases of forcible entry and de- 
tainer not involving the relation of landlord and tenant 
which are authorized by the statute, for otherwise a 
gross injustice might be perpetrated. For instance, one 
who leases land to another may have been in possession 
for years under a title, somewhat defective if questioned 
_ by a third party claiming an interest in the property, but 
good as against his tenant, and yet, if the tenant were 
not estopped to dispute his title and the lessor was com- 
pelled to bring an action in ejectment in order to oust 
him, it might be impossible for the lessor to maintain the 
action. In such an action he must recover on the 
strength of his own title, and not on account of defects 
in that of the occupant, and the lack of strict legal proof 
of heirship, or of the execution of a deed in his chain of 
title, might allow a wrongdoer to hold possession indef- 
initely. 

If one who is already in possession accepts a lease 
from a third party, the presumption is that he is yielding 
the possession which he held under claim of right, and 
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taking possession and holding it thereafter under and by 
virtue of the lease. : 

The courts are divided upon the question whether, if 
the possession is not obtained by virtue of the lease, a 
tenant may question his landlord’s title, but the’ ma- 
jority hold that even in such cases the general rule ap- 
plies. A collection of the cases may be found in a note 
to Stevenson v. Rogers, (103 Tex. 169) Ann. Cas. 1912D, 
“101. See, also, 16 R. C. L. 659, sec. 146. 

Where it is clear that the lessee executed the lease, 
a, justice of the peace may determine all questions as to 
whether the lessee is wrongfully holding over his term, 
either by expiration of the term by nonpayment of rent, 
or by any other breach of the contract which may render 
his possession unlawful. If the lessee asserts a bona fide 
claim of title, he may still litigate it in the proper forum 
after he has yielded possession to the lessor. He is not 
entitled to occupy the inconsistent position of being the 
owner of the land and at the same time the tenant of 
another owner. 

Defendant complied with the terms of the leases which 
required payment of a different sum of money as rent 
from that which he had formerly paid, and it was only 
when rent was raised a third time that he refused to pay 
and asserted title. It is shown that he had made im- 
provements on the land. Since he is the owner of the 
remainder any fixtures made a part of the realty event- 
ually inure to his benefit. Such as are personal prop- 
erty he is entitled to remove. Furthermore, a court of 
equity is open to protect his rights, whatever they may 
be. 

Under the admited facts, the justice had power to 
determine whether he was guilty of holding over his 
term. The judgment of the district court is 

REVERSED. 
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EMit DOLD, APPELLANT, V. ERSON MUNSOR ET AL., 
APPELLEES. 


Frrep Janvasy 26, 1922. No. 21906. 


1. Jury: Trrat sy Jury Deniep. In this an action to recover the 
possession of real] estate, to cancel a mortgage thereon executed 
by defendant, and to quiet the title of plaintiff, in which action 
the defendant admits plaintiff’s title, but prays for specific per- 
formance of an alleged contract of sale to defendant, and to quiet 
the title in him, plaintiff is not entitled to a trial by jury as a 
matter of right, and it was not error to refuse it. 


2. Evidence: Srconpary Evmence. Where plaintiff denies that a 
written contract, which defendant testifies is in his possession, 
ever existed, or that he ever had such a paper, such a denial 
furnishes sufficient foundation for the introduction of secondary 
evidence of the contents of the paper, without the service of a 
notice to produce the paper, or the issuance and service of a 
subpcena duces tecum. 


3. Appeal: Trrat pe Novo. Although the issues of fact in an equity 
case are required to be tried de novo upon appeal to this court, 
where the evidence is conflicting, this court will consider the 
fact that the trial court had the opportunity of seeing and hear- 
ing the witnesses, and will give consideration to this fact and to 
its findings in determining which witnesses are most worthy of 
belief. 


AppEAL from the district court for Sherman county: 
Bruno O. Hostetter, Juper. Affirmed. 


Lamont L Stephens and Clifford L. Rein, for ap- 
pellant. 


Aaron Wall, J. 8. Pedler and R. H. Mathew, contra. 


Heard before Lerron, Day and Dran, JJ., BeGLtey and 
HOsTETLER, District Judges. 


LETTON, J. 

This action was brought to recover possession of a cer- 
tain lot in the town of Ashton, to set aside a certain 
mortgage upon the premises executed by the defendant 
Munsor to Swenson. Brothers Company, and to quiet 
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plaintiff’s title as against the claims of Munsor and 
the mortgagee. Defendants admit that the legal title 
to the property is in the plaintiff, but the cross-petition 
of Munsor alleges that by an arrangement made in 1915, 
verbally, and afterwards merged into a written contract, 
Dold agreed to furnish money to buy a lot and erect a 
store building thereon for the use and benefit of Munsor, 
and that Munsor was to pay the cost of the lot, the build- 
ing and other improvements, and to pay interest at the 
rate of 7 per cent. per annum of this amount, payable 
monthly, and that on January 1, 1921, provided $500 or 
more had then been paid on the purchase price, Dold 
was to execute a deed to the property to Munsor, and 
take back a mortgage to secure the unpaid balance of 
the purchase price and interest. It is alleged that the 
written contract was never delivered to Munsor, and 
that he paid $800 on the contract price, and made $400 
worth of improvements on the property. He prays for 
an accounting, that he may have specific performance 
of the contract, and that his title be quieted. 

The facts are somewhat peculiar. The reporter’s note 
states that Munsor is an Armenian who speaks very 
broken English. Plaintiff’s testimony is to the effect 
that he leased the building to Munsor at a monthly rental 
of 7 per cent. upon the cost price, which rent amounted to 
$15.20 a month at first, and $15.70 after additional im- 
provements had been put upon the building, and that 
he paid rent until July, 1919, and has paid no rent since. 
The testimony of Munsor is that Dold offered to furnish 
the money to buy a lot and erect a building for his use 
as a store, to be paid for as alleged in the cross-petition. 

Munsor and Ayoub, a clerk employed by him, a fel- 
low Armenian or Assyrian, who seems to be much more 
accomplished in the use of English than Munsor, both 
testify that a contract was written out by Dold, brought 
to the store and left with them for a short time, and 
afterwards taken by Dold; that several payments were 
made on the principal, the receipt of which was in- 
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dorsed on the contract by Dold. Dold denies that any 
contract of sale either oral or written was ever made, 
and denies that any money was paid except as rent. A 
number of receipts in Dold’s handwriting are in the 
record, which recite that they are “for interest on build- 
ing.” Munsor and Ayoub testify that Munsor asked for 
a copy of the contract, and that Dold said, “No, you don’t 
need no copy, whatever you pay I will mark it on the 
back of this contract just the same as a receipt;” that, 
when the taxes were spoken of, Dold said that he would 
pay the taxes, and at the end of 5 years, when Munsor 
got the deed, they would figure up and settle the amount 
due, giving proper credits for all money paid. Ayoub 
testified that in July, 1919, Munsor was about to sell the 
property to one Gehring, but -Dold refused to make a 
deed; that afterwards Dold offered to sell the building to 
Gehring, and that Munsor objected, saying it was his 
building, and the sale was not consummated on that ac- 
count, and that after that Dold did not call for the in- 
terest, and no interest has since béen paid. On re- 
buttal Dold denied any such conversations, and the agent 
‘with whom Munsor testified he had some negotiations 
for the purchase of the lot denied this, and said that all 
of his transactions as to the lot were with Dold. 

The court decreed specific performance of the contract, 
gave Dold a first lien for the balance found due, and pro- 
vided that in default of payment the contract be fore- 
closed, and the premises sold to pay this and the amount 
due the other cross-petitioner. 

- The evidence is in hopeless conflict. The store was 
broken into and the books in which Munsor testifies the 
cash payments were entered were stolen. It is impos- 
sible that all the testimony of Ayoub can be true, because 
it is, in part, self-contradictory. The written document 
which he produced, and upon which he testified he in- 
dorsed the payments made on the principal at the time 
they were made, bears internal evidence that the entries 
were not made at that time. The strongest evidence in 
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favor of Munsor is that furnished by the 23 receipts in 
the handwriting of Dold, which recite the payment of in- 
terest “on store building,” or words of like effect, by 
Munsor. The receipts are in accordance with the terms 
of the alleged contract. It seems incredible that, if the 
relation between the parties was merely that of landlord 
and tenant, the receipts would not be for “rent,” instead 
of for “interest.” An attempt is made to explain this by 
saying that 7 per cent. upon the cost of the building and 
lot was to be the monthly rental; but, when considered 
in connection with other circumstances in the record, 
this is not a satisfactory explanation. The trial court 
had the witnesses before him, and was better able to 
judge of the truthfulness of their testimony than this 
court. Giving consideration to this, we have reached the 
same conclusion as to the facts which that court did. 

Several errors are assigned that must be mentioned. 
The refusal of a jury trial is alleged as error. The peti- 
tion clearly states a cause of action for equitable relief. 
It prays that the defendants be required to set up any 
claim or interest they may have in the premises; that said 
claim be decreed to be void; that the apparent lien of° 
the Swenson Brothers Company mortgage be removed; 
that the mortgage be canceled; and that the title be 
quieted in the plaintiffs. Furthermore, defendants ad- 
mit that plaintiff is the owner of the legal title, and that 
no money had been paid him since July, 1919. Under 
these admissions, plaintiff would have been entitled to a 
judgment on the pleadings, and there would be nothing 
for a court or jury to pass on, were it not for the equi- 
table issues raised by the cross-petition. Plaintiff was 
not entitled toa jury trial. 

It is assigned that the decree is not supported by 
sufficient evidence, the main contention in this respect 
being that the court admitted secondary evidence of the 
contents of the written contract, when no notice had been 
served upon plaintiff to produce it. The record shows 
that when the objection was first made it was sustained, 
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but that when it became clearly apparent to the court 
that plaintiff denied that any such contract had ever 
been in existence, that if it ever did exist it was in his 
custody and control, and that the service upon him of a 
formal notice to produce it would have been fruitless, 
the court properly permitted the witness to state its 
terms. In this there is no error. It has repeatedly 
been held that a person is excused from making a tender 
where a tender would be fruitless. The same principle 
applies to the giving of notice to produce a paper, to a 
party to the suit who testifies and contends that such a 
paper was never in existence. The law does not require 
a vain thing, and such a denial furnishes sufficient foun- 
dation for the introduction of secondary evidence of the’ 
contents of the alleged contract. Mack v. Mack, 94 Neb. 
504; Bickley v. Bickley, 186 Ala. 548, 558; Foster v. 
Pointer, 9 Car. & P. (Eng.) 718; Hamilton v. Rice, 15 
Tex. 382; Augur Steele Axle & Gearing Co. v. Whittier, 

117 Mass. 451. 
The judgment of the district court is 
AFFIRMED. 


RILEY SMITH, APPELLANT, Vv. Rice MCNULTY, APPELLEE. 
FILep JANUARY 26, 1922. No. 21948. 


1. Intoxicating Liquors: Forrerrures: INcIDENT TO CONVICTION. 
“The forfeiture of an automobile under section 2, ch. 109, Laws 
1919, is no part of the sentence imposed by the justice of the 
peace, but is an incident to the conviction of the owner or person 
in charge of the car.” Robinson Cadillac Motor Car Co. v. Rate- 
kin, 104 Neb. 369. 


CompLaint: Surriciency. A complaint which charges 
that a defendant unlawfully had in his possession, at a place 
other than his private residence, “within and being conveyed 
by a train of automobiles,” describing them, “certain intoxicating 
liquor, namely, about 3,000 pints of whiskey,” is sufficient to 
charge the defendant with the unlawful possession and trans- 
portation of the same. 
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APPEAL from the district court for Richardson county : 
JOHN B. Rarer, Jupce. Affirmed. 


Richard S. Horton, for appellant. 
R. C. James, contra. 


Heard before Morrisspy, C. J., AtpricH, Day, Dran, 
FLanspure, Lerron and Ross, JJ. 


Letrton, J. 

Plaintiff was arrested and prosecuted, as shown by the 
docket of a justice of the peace of Richardson county, 
upon the charge that he and others named in the com- 
plaint, on the 28th day of April, 1919, “did then and 
there unlawfully have in their possession at a place other 
than their private residences, to wit, within and being 
conveyed by a train of automobiles, consisting of one 
Cadillac Roadster, No. , one Cadillac, No. , 
one Cadillac, No. , and one Studebaker, No. 
certain intoxicating liquor, namely, about 3,000 pints 
of whiskey. 

“Second count: And the complainant aforesaid, upon 
his oath aforesaid, further complaint makes and says that 
the automobiles described in the first count, were on the 
28th day of April, 1919, in the county aforesaid, were, 
by the persons aforesaid, unlawfully engaged in and 
used for the transportation of intoxicating liquor.” 

The record recites: “The prisoners being before me in 
open court and all being arraigned on the charge set 
forth in the complaint entered plea of guilty. Wherefore 
the court do find the prisoners guilty as charged in the 
complaint. 

““Wherefore the court finds said defendants guilty as 
charged and that the three automobiles containing said 
intoxicating liquor are a public nuisance. It is the 
judgment of the court that said defendants pay a fine each 
‘of $100 and costs taxed at $13.20 and stand committed 
until said judgment is satisfied. It is further ordered 
and adjudged by the court that the three automobiles be 
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sold at public sale as provided by law, and that the in- 
toxicating liquor found in the possession of said defen- 
dants be destroyed.’ 

The fines were paid and defendants discharged. Smith 
began this action against the sheriff to obtain possession 
of one of the seized automobiles. 

The gist of the argument of the appellant is “that the 
appellant was not charged with the illegal transporta- 
tion of intoxicating liquor, and that no judgment upon 
such a charge was entered against him;” that plaintiff 
pleaded guilty to the illegal possession of liquor and that 
such a plea is no basis for an order to sell the automobile, 
and that the order to sell is absolutely void. This argu- 
ment is based upou a misapprehension of the record and 
of the statute. The first count charges that the liquor 
was unlawfully in the defendant’s possession, and was 
“within and being conveyed” by a train of automobiles, 
ete.; and the second count charges that the automobiles 
were unlawfully engaged in and used for the transporta- 
tion of intoxicating liquor. 

In Robinson Cadillac Motor Car Co. v. Ratekin, 104 
Neb. 369, 374, in considering section 2, ch. 109, Laws 
1919, under which this prosecution was conducted, it is 
said: ‘Upon conviction of the owner or person in charge 
of the car his guilt is imputed to the vehicle, and under 
the act it is forfeited and ordered sold by the court.” 
Paragraph 5 of the syllabus of this case is: “The for- 
feiture of an automobile under section 2, ch. 109, Laws 
1919, is no part of the sentence imposed by the justice 
of the peace, but is an incident to the conviction of the 
owner or person in charge of the car.” It is stipulated 
that at the time of the seizure, the plaintiff was the 
owner of and in possession of the property replevied. 

Under the statute every automobile engaged in, or used, 
for the unlawful transportation of intoxicating liquor 
is declared a common nuisance, and it is provided, section 
2, ch. 109, Laws 1919: “The vehicle and the liquor so 
seized shall not be taken from the possession of anv officer 
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seizing and holding the same by writ of replevin or other 
proceedings. Final judgment or conviction in such 
criminal action shall be in all cases a bar to any suits 
for the recovery of any vehicle so taken,” etc. Under 
this provision of the statute, the plaintiff has no standing 
in court for the recovery of the seized automobile. 
The judgment of the district court is 
AFFIRMED. 


Girard H. Way, APPELLEE, VY. GEORGIA CASUALTY CoM- 
PANY, APPELLANT. 


Frep January 26, 1922. No. 22442. 


Appeal: Finpines: Review. Findings of the district court in deter- 
mining issues of fact in proceedings under the workmen’s com- 
pensation law will not be disturbed on appeal unless clearly 
wrong. 


APPEAL from the district court for Lancaster county: 
Witrarp E. Stewart, Jupce. Affirmed. 


Brogan, Ellick & Raymond and Casper Y. Offutt, for 
appellant. 


H. N. Mattley, contra. 


Heard before Morrissey, C. J., Lerron, Ross, Dran, 
ALDRICH, Day and FLANsBuRG, JJ. 


Ross, J. 

This is a proceeding under the workmen’s compensa- 
tion law. In a motorcycle accident plaintiff broke his 
right arm and his right leg and fractured his skull March 
3, 1921. He claims he was at the time engaged in the 
service of his father, C. IF’. Way, in the capacity of an 
employee of the Elm Park Grocery, in Lincoln, at $25 
a week. Defendant is charged with liability as an in- 
surer. The claim was presented to the compensation 
commissioner and rejected. Plaintiff appealed to the dis- 
trict court, where he was awarded $645, including $260 
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for hospital expenses. He was also allowed $10 a week 
for 11 weeks. From this judgment defendant has ap- 
pealed. 

Two questions are presented by the appeal: The first 
is that the evidence is wholly insufficient to sustain a 
finding that plaintiff was an employee of his father 
within the meaning of the workmen’s compensation law; 
the view of defendant being that plaintiff and his father 
were partners in the grocery business. The second point 
is that the evidence fails to show the injuries arose out 
of and in the course of the employment of plaintiff, who, 
as contended by defendant, was not on duty at the time 
of the accident. These propositions were clearly pre- 
sented in the brief of defendant and were ably argued at 
the bar, but it is nevertheless the unanimous opinion that 
there is a reasonable view of the evidence in which it 
sustains the findings of the trial court on both issues of 
fact. The appeal, therefore, is controlled by the familiar 
rule that findings of the district court in determining 
issues of fact in proceedings under the workmen’s com- 
pensation law will not be disturbed on appeal unless 
clearly wrong. 

AFFIRMED. 


Martin L. LYONS, APPELLEE, V. DONAHUE-RANDALT & 
COMPANY, APPELLANT. 


Firep January 26, 1922. No. 21871. 


1. Commission Merchants: Custom anp Usace. A commission mer- 
chant has the right to rely and act upon custom and usage in 
selling live stock consigned to him. 


: Instructions. Held, it was reversible error 
for the trial court to give instruction No. 12, disregarding the 
custom and usage of the defendant commission merchants. . 


APPEAL from the district court for Donglas county: 
JAMES T. BEGLEY, JUDGE. Leversed. 
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Crofoot, Vinsonhaler, Fraser, Connolly & Stryker, for 
appellant. 


Raymond T. Coffey and F. J. Byrd, contra. 


Heard before Morrissey, C. J., Letron, Rose, Dean, 
AvpricH, Day and FLanssure, JJ. 


ALDRICH, J. 

This is an action at law to recover damages from Dona- 
hue-Randall & Company of Omaha, commission mer- 
chants engaged in the selling of live stock for hire. 

On the 31st of October, 1918, the plaintiff shipped to 
defendant 136 head of cattle for sale. They arrived in 
due course of time in fair condition and were accepted 
by the defendant as usual for sale. On or about No- 
vember 1, 1918, the defendant firm notified the plaintiff 
that the cattle had been sold, but it was afterwards as- 
certained that this was a mistake and plaintiff was then 
notified. The cattle had not been sold. The plaintiff 
immediately notified Randall, a member of the defendant 
firm, that he wanted the cattle sold at once. It appears 
of record that the defendant had an offer of $7.75 a 
hundredweight before these cattle had opportunity to 
have any drink and feed whatever. This offer was re- 
spectfully refused. 

It may be stated here that it is contrary to custom and 
general usage of the stock-yards to sell live stock with- 
out an opportunity to water and feed them. 

This commission merchant into whose hands these 
cattle had been consigned, and in whose possession and 
care they were, received no proper offer, as he thought, 
and so called plaintiff on the telephone and notified him 
that the market had slumped, and that he could not af- 
ford to have these cattle sold on such a market, and that 
they ought to be sent over to Ralston to be fed up until 
ssuch time as the market got better, to which the plaintiff 
replied that he should use his best judgment. But plain- 
tiff also in course of this discussion insisted that the 
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cattle be sold, that it was not the first time that he had 
taken a loss and that it probably was not the last. The 
defendant went ahead, using his best judgment, as he 
supposed, and shipped the cattle to Ralston and ran up 
a bill of about $1,200 for the care and feed of these cattle. 
Later defendant had the cattle brought back to Omaha 
and sold them for considerably less than the original 
offer. 

There is a square conflict between the testimony of the 
plaintiff and the defendant Randall on the important 
facts. In this it is evident that the jury believed the 
plaintiff and it is not for us to disturb that finding. 

It does not anywhere appear in the record that de- 
fendant paid for two cattle for which it failed to ac- 
count. This, of course, should be paid. 

In our opinion there was reversible error in the court’s 
instruction No. 12, given on its own motion. Among 
other things, it permitted the jury to assess damages 
“sustained by reason of the negligence or gross careless- 
ness of defendant, if any, in failing to accept bids or 
sell said cattle on the market when received.” The 
record shows there was no negligence in refusing to sell 
the cattle when received, that the offer refused was to buy 
the cattle before they had been fed and watered. 

As we have before indicated, it is. the custom and usage 
of the commission merchants to feed and water live stock 
before selling to offset to some extent the shrinkage 
caused by shipping. The defendant had the right to and 
should use its best judgment in making a sale and in re- 
fusing the offer made, and in so doing it acted according 
to the custom and usage of the business and exercised 
sound judgment. In view of this discussion, we are of 
the opinion that instruction No. 12, as given, was re- 
versible error. 

The cause is reversed and remanded. : 

REVERSED. 
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KATHERINE O’BRIEN, APPELLEE, V. PATRICK E. SULLIVAN, 
APPELLANT. 


Firep Januapy 26, 1922. No. 21856. 


1. Appeal: Insrructions. “Stating the issues to the jury by copy- 
ing the pleadings in the instructions is a practice not to be 
commended, but, where it appears that such a course has not 
resulted in prejudice to the rights of the complaining party, 
it is not a sufficient ground for reversal.” Tobler v. Union Stock 
Yards Co., 85 Neb. 413, followed. 


2. Damages: PrErRsonaL IngurresS: ORDER FOR PHYSICAL EXAMINA- 
tion. In an action for damages for personal injuries, it is proper 
for the trial court to order a physical examination of the injured 
party by competent physicians and surgeons, to ascertain the 
character and extent of the alleged injuries. In such case, the 
application for the examination must be timely made. , 


3. Appeal: Danaces: PuHysican EXxaMINaTION: DISCRETION oF 
Court. Where a request for a physical examination of the in- 
jured party is made after the trial has commenced, it is within 
the sound discretion of the trial court whether such request be 
granted. In such case, the ruling of the court will not be dis- 
turbed unless, under all of the circumstances, there appears to 
be an abuse of such discretion. 


4. Evidence examined, and held sufficient to support the judgment 
of the trial court. 


ApPEAL from the district court for Hayes county: 
CHARLES E. Exprep, Jupce. Affirmed. 


C. A. Ready, Lambe & Butler and Walter D. James, 
for appellant. 


Scott & Scott, contra. 


Heard before Lerton, DEAN and Day, JJ., ALLEN and 
Beciey, District Judges. 


Day, J. 

Plaintiff recovered a judgment against the defendant, 
who is her brother, for $1,500 damages for inflicting 
an assault and battery upon her. The defendant appeals. 
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Three grounds are urged for a reversal of the judg- 
ment. 

It is first urged that the court erred in giving instruc- 
tion No. 1, in which the claims made.by the plaintiff as a 
basis for her action are set forth. The particular com- 
plaint made is that, in stating the issues on behalf of the 
plaintiff, the court practically copied the plaintiffs peti- 
tion, and that the account of the affray was stated in such 
extravagant language as to be prejudicial to the defen- 
dant. The instruction states that the plaintiff alleges 
that the defendant “unlawfully, wilfully, maliciously and 
violently set upon the plaintiff and struck, beat, bruised 
and wounded her, thereby inflicting upon her great, 
severe and permanent injuries, and cut, bruised and 
wounded the plaintiff's nose, jaw, face, mouth, neck, 
arms, and chest, and loosened and broke and knocked out 
her teeth, broke two of her ribs, wrenched her arm, and 
bruised and injured her on and about the upper portion 
of her body.” J ollowing this description, the instruction 
further charges that from the effects of such treatment 
the plaintiff suffered great pain and mental anguish, and 
will continue to de so in the future. It is quite apparent 
that a number of superfluous adjectives are used in char- 
acterizing the nature of the assault, and perhaps sume 
exaggeration has been used in describing the extent of 
the injuries inflicted. While this court has on a number 
of occasions looked with disfavor upon the practice of 
copying the pleadings in stating the issues to be deter- 
mined by the jury, especially when they are long and in- 
volved and are liable to create confusion in the minds of 
the jury, yet, unless it appears that such instructions re- 
sulted in some prejudice to the rights of the complaining 
party, it will not be sufficient ground for reversal. Tob- 
ler v. Union Stock Yards Co., 85 Neb. 413. The instruc- 
tion was short and uninvolved, and free from objection 
except in the use of somewhat extravagant language. 
Considering the whole instruction in the light of the 
testimony, to which reference will be hereinafter made, 
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we do not regard it as such a violation of the rule requir- 
ing the issues to be stated in clear and simple language 
as to result in any prejudice to the defendant. 

The next assignment of error is directed against the 
action of the court in overruling the defendant’s motion 
that the plaintiff be required to submit to a physical 
examination by a competent physician for the purpose of 
ascertaining the character and extent of her injuries. It 
is now well settled by the weight of authority that trial 
courts have the inherent power to require the plaintiff, 
in an action to recover damages for personal injuries, to 
submit his or her person to a reasonable private physical 
examination by competent physicians and surgeons to 
ascertain the nature and extent of the alleged injuries. 
14 R. C. L. 696, and cases cited. This court has spoken 
on the subject in State v. Troup, 98 Neb. 333, as follows: 

“In an action for damages caused by injuries to the 
person, the trial courts have power to order an expert 
examination of the person of the party injured, when the 
circumstances of the trial make it necessary to do so 
and no substantial harm can result therefrom.” 

In the present case, however, the ruling of the trial 
court seems to have been based upon the fact that the 
application for a physical examination was not timely 
made. It appears that after the case was called for 
trial, and ‘the impaneling of the jury commenced, a 
motion was made for an order for a physical examination 
of the plaintiff. The motion was overruled, “on account 
of the delay in the trial of the case that would result 
from a physical examination being had at this time, and 
no reason being shown for the delay in making said appli- 
cation.” It is plain that whether the court should stop 
the progress of a trial for the purpose of ordering a physi- 
cal examination, especially when no reason is shown why 
the application was not sooner made, is a matter which 
rests in the sound legal discretion of the trial court, and 
unless such discretion has been abused, the action of the 
court will not constitute reversible error. Under the 
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record in this case, we are not prepared to say that the 
ruling of the court on the motion was an abuse of dis- 
cretion. If a personal examination is desired, the better 
practice is to make the application before the trial be- 
gins, and to have experts agreed upon by the parties or 
appointed by the court. Stuart v. Havens, 17 Neb. 211; 
City of Chadron v. Glover, 43 Neb. 732. 

Lastly, it is urged that the evidence is not sufficient to 
support the judgment, and that the verdict was the result 
of passion and prejudice brought about in part at least 
by the extravagant statement of the issues. One of the 
physicians who examined and treated the plaintiff for her 
injuries testified that she had suffered a fractured rib, 
and discolored tissue, and that she breathed with diffi- 
culty. The plaintiff testified that the defendant struck 
her a number of times; that he broke two of her teeth 
out, and knocked two loose; that he beat her all over; 
that he broke her rib; that the bruises produced a lump 
which, the doctor said, would probably start a cancer; 
that he struck her on the nose, face, jaw, and under the 
ear, and that at the time of the trial, some two years 
after the affray, she was still having her nose treated. 
The defendant’s theory was that the plaintiff was the 
aggressor. In giving his version of the encounter, the 
defendant stated that he never struck the plaintiff at all; 
“TI had no occasion to; I put my open hand up and pushed 
her back; I was not even out of humor.” 

It will serve no good purpose to detail the evidence 
further. Suffice it to say that we are satisfied that the 
assault upon the plaintiff was entirely unjustifiable; 
that the evidence is sufficient to support the judgment; 
and that there is nothing in the record to warrant us in 
holding that the verdict was the result of passion and 
prejudice. 

Finding no reversible error in the record, the judg- 
ment is 

AFFIRMED. 
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E. W. Poast, APPELLEE, V. OMAHA MERCHANTS EXPRESS 
& TRANSFER COMPANY, APPELLANT. 


Firep January 26, 1922. No. 22193. 


1. Master and Servant: Ingurnies To SERVANT: COMPENSATION. 
Where an employee, working under the provisions of the work- 
men’s compensation act, before the 1921 amendment became ef- 
fective, sustains an injury resulting in temporary total dis- 
ability, he is entitled to recover compensation under subdivision 
1, sec. 3662, Rev. St. 1913, as amended by chapter 85, Laws 
1917, during the period of total disability, not exceeding 300 
weeks, and, in addition thereto, when it becomes ascertainable 
that the injury will result in a certain percentage of permanent 
partial loss of the use of the injured member, the employee is 
entitled to compensation for such loss under the provisions ot 
subdivision 3 of said section 3662, Rev. St. 1913. 


2. Evidence examined and held to sustain the judgment of the trial 
court. 


Apprrat from the district court for Douglas county: 
ArtHur C. WAKELEY, JUDGE. Affirmed. 


Kennedy, Holland, DeLacy & McLaughlin, for appel- 
lant. 


Bigelow, Peterson & LaViolette, contra. 


Heard before Morrissey, C. J., Lerron, Ross, Dian, 
AvpricH, Day and FLanspure, JJ. 


Day, J. 

This action is based upon the provisions of the work- 
men’s compensation act, sections 3642-3696, Rev. St. 
4918, as amended by chapter 85, Laws 1917. 

It appears that the plaintiff, while in the employ of 
the defendant, on January 31, 1919, sustained an injury 
resulting in a comminuted fracture of the tibia and fibula 
of the left leg just above the ankle joint. There is no 
question but that this injury arose out of, and in the 
course of, the plaintiff's employment. At the time the 
plaintiff was receiving a weekly wage of $24.40, and 
under the law was eutitled to receive compensation at 
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the rate of $12 a week. Following the injury the plain- 
tiff was taken to a hospital, where he remained, receiv-_ 
ing needful medical attention, until February 21, 1919, 
when he was permitted to return to his home. About the 
middle of April he began walking with crutches, and a 
short time thereafter began walking with the use of a 
cane. On July 28, 1919, he had so far recovered as to 
1esume work, and applied to the defendant, in whose em- 
ploy he had been for 21 years, for employment, but was 
not able at that time to secure work with the defendant. 
He did, however, secure employment as a freight handler 
with a railroad company, and continued work in that 
capacity until October 21, 1919, when, singularly enough, 
he again sustained a fracture of his left leg at the same 
point as the prior injury. Following the injury of Jan- 
uary 31, the defendant paid compensation to the plain- 
tiff at the rate of $12 a week up to June 27, a period of 
21 weeks, at which time it was the theory of the defen- 
dant that the plaintiff had entirely recovered, and that 
they were under no legal obligation to make further pay- 
ments. After plaintiff had received the second injury, as 
above indicated, he filed with the compensation commis- 
sioner in December, 1919, a petition praying for com- 
pensation for permanent partial disability resulting from 
the injury sustained on January 31. Before the com- 
pensation commissioner the plaintiff was awarded an 
additional sum of $42.80, together with medical and hos- 
pital expenses. From the award of the compensation 
commissioner the plaintiff appealed. Upon the trial in 
the district court there was a finding and judgment that 
the plaintiff had suffered a loss of 35 per cent. of the 
normal use of his foot as a permanent partial disability ; 
that under the law he was entitled to compensation for 
such permanent partial disability at the rate of $12 a 
week for 43 3-4 weeks, making an aggregate sum of $525, 
beginning June 27, 1919; and in addition he was awarded 
the sum of $7 hospital expenses. This sum of $525 was 
allowed in addition to the compensation paid by the de- 
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fendant for the period from January 31,.1919, to June 
.27, 1919, a period of 21 weeks. From this judgment the 
defendant appeals. 

It is first urged by the defendant that the evidence is 
not sufficient to support the finding and judgment that 
the plaintiff suffered a permanent partial disability as a 
result of the injury of January 31, 1919. Upon this ques- 
tion the medical testimony was somewhat at variance. 
There was testimony which supported the plaintiff's 
theory ‘that he had sustained a permanent partial dis- 
ability in the use of his foot. One of the physicians gave 
it as his opinion that the plaintiff had lost 35 per cent. 
of the normal use of his foot; that the plaintiff in using 
his foot stood upon the outer edge of the foot, and was 
not able to stand squarely upon it; that the foot was out 
of alignment; and that the injury was permanent. Other 
physicians gave it as their opinion that the injury was 
not of a permanent character. There being testimony in 
the record which supports the judgment, the rule is well 
established that, where there is a conflict of evidence, the 
judgment will not be set aside unless it appears to be 
clearly wrong. Under the facts of this case we are not at 
liberty to disturb the judgment upon the ground that the 
evidence does not support it. 

It is the main contention of the defendant that the 
total amount of plaintiff’s recovery is limited to compen- 
sation for 43 3-4 weeks, and it is argued that, inasmuch 
as the defendant has heretofore paid to the plaintiff com- 
pensation for 21 weeks, during the period of his total] -dis- 
ability, therefore it should be required to pay only for 
the additional period of 2234 weeks. The question thus 
presented turns upon the meaning of section 3662, Rev. St. 
1918, as amended by chapter 85, Laws 1917, which was the 
law in force at the time of the injury. That section of the 
statute establishes a schedule of compensation to be paid 
for injuries to employees resulting in disability, and is 
divided into several subdivisions. Subdivision 1 pre- 
scribes that there shall be paid to the injured employee 
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“for the first 300 weeks of total disability” 66 2/3 per 
cent. of the wages received at the time of the injury, not 
exceeding, however, $12 a week. This subdivision does 
not contemplate that compensation should be paid for a 
tull period of 300 weeks, unless there is a total disability 
for that length of time. It is clearly the meaning of this 
subdivision that the payments should continue during 
the time of total disability. Subdivision 3 prescribes a 
schedule of compensation to be paid for the loss of 
various members and provides that the compensation so 
fixed “shall be exclusively as follows:’ Then follows a 
number of short subparagraphs declaring what compen- 
sation shall be paid for the loss of various members, 
among them, “for the loss of a foot 66 2/3 per centum 
of daily wages during 125 weeks.” Another subpara- 
graph provides: “In all cases involving a permanent 
partial loss of the use or function of any of the mem- 
bers mentioned in subdivision 3 of section 3662, the 
compensation shall bear such relation to the amount 
named in said subdivision 3 of section 3662 as the dis- 
abilities bear to those produced by the injuries named 
therein.” These several provisions of the act must be 
construed together, giving effect to each of them if 
possible to do so. Under subdivision 1 of section 3662, 
it appears that it was the manifest intention of the leg- 
islature that in all cases. the injured employee is en- 
titled to compensation for injuries resulting in a total 
disability. It is a matter of common knowledge that 
most of the industrial accidents result in total disability 
for some time at least. Where the employee, for in- 
stance, suffers a broken limb, it is certain that he will 
be totally disabled for an indefinite period. Whether 
guch an injury will ultimately result in the total loss 
of the member, or whether it will result, in a permanent 
partial loss of the use of the member, or whether a com- 
plete restoration to normalcy will be effected, cannot at 
the outset be foretold with any degree of certainty. 


520 NEBRASKA REPORTS. [Vot. 107 


Poast v. Omaha Merchants Express & Transfer Co. 


During this period of total disability and uncertainty of 
the ultimate outcome, the injured employee is entitled 
to compensation under the first subdivision of section 
3662. When the time arrives when it becomes ascer- 
tainable that he will suffer a total loss of the use of the 
member, or a permanent partial loss of the use of the 
member, then the injured employee is entitled to com- 
pensation under the provisions of subdivision 3 of sec- 
tion 3662. That this must have been the intention of 
the legislature, as applied to this class of injuries, is, 
we think, made clear by a simple illustration: Suppose 
that an employee receives an injury to his foot of such a 
character that it is uncertain whether it will be neces- 
sary to amputate the member. In order to save the foot 
he is treated by physicians and surgeons for a period 
of one year, during which time he is under constant 
treatment, and totally incapacitated for work. During 
this period he is paid as for a total incapacity at the 
rate of $12 a week, aggregating $624. At the end of the 
year it develops that the efforts of the physicians and 
surgeons have been successful; the employee’s foot has 
been saved from amputation, and he is left with a 10 per 
cent. permanent loss of the use of the foot, which, under 
the provisions of subdivision 3 of said section 3662, 
would entitle him to receive compensation for 121% 
weeks, aggregating $150. It -becomes apparent in the 
illustration given that, if the limit of the employee’s re- 
covery is $150, he has been overpaid, and would be owing 
his employer the difference between these two amounts, 
or $474. This was not the spirit of the law. <A fair con- 
struction of the law would imply that where an employee 
sustains an injury resulting in temporary total disability, 
but of such a character that the extent of the disability 
cannot then be determined, the employee is entitled to 
receive compensation under subdivision 1 of section 
3662 until such time as a cure is effected, or until it can 
be determined definitely what percentage of permanent 
partial loss the employee will suffer, when the provisions 
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of subdivision 3 of section 3662 apply. This we under- 
stand to be the purport of the decisions in Hall v. Ger- 
mantown State Bank, 105 Neb. 709, and Ulaski v. Morris 
dé Co., 106 Neb. 782. There are some classes of injuries 
in which it may be determined at once that the injured 
party will lose the injured member. Many cases in which 
the first treatment calls for amputation arise. In such 
cases it is at once ascertainable that the ultimate result 
of the injury will be the loss of the member. In such 
cases it seems to be within the contemplation of the 
statute that the employee is limited in his recovery to 
the number of weeks prescribed in subdivision 3 of 
section 3662 for the loss of the member. The case of 
Abel Construction Co. v. Goodman, 105 Neb. 700, falls 
within this latter rule. In that case, as we understand 
it, the loss of the eye was complete at the time of the 
accident. : 

From the foregoing discussion, it follows that the 
judgment of the district court is right, and it is, there- 
fore, 


AFFIRMED. 


JOHN FUTSCHER ET AL., APPELLEES, V. CITY OF RULO 
ET AL., APPELLANTS. 


Firep JanuaRy 26, 1922. No. 22871. 


1. Municipal Corporations: AssEsSMENTS: PowrR TO Levy: Con- 
STRUCTION. The power delegated to a city to construct local im- 
provements and levy special assessments for the payment thereof 
is to be strictly construed against the city, and every reason- 
able doubt as to the extent or limitation of such power is re 
solved against the city. 


EXPENDITURES FOR WATER-WORKS: CONSTRUCTION OF 
Statute. Held, that section 5119, Rev. St. 1913, granting power 
to a city of the second class to make expenditures in the acquisi- 
tion of a water-works system, by reason of the peculiar terms of 
the statute and by reason of the apparent underlying spirit of the 
act, leaves uncertain the matter of limitation of expenditures to 
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be paid by levy of special assessments, and that such doubt is 
resolved against the city and in favor of the taxpayer. 


InyuncTion. Where, under such statute, sub- 
stantially all the property in the city has been included in one 
taxing district under a plan to construct a standpipe and water- 
mains and hydrants, and pay for the same through special assess- 
ments, at such cost as to bring the expenditures for the entire 
water system beyond an amount equal to 20 per cent. of the tax- 
able property in the city, held, that the city, in so doing, ex- 
ceeded the lawful limitation of taxation fixed by the statute, 
and that its action may be enjoined at the instance of the tax- 
payers. 


SrecIAL ASSESSMENTS: CONSTITUTIONAL LIMITATIONS. 
Special assessments may equal, but must not exceed, the bene- 
fit to the property taxed. The excess in the-cost of a local im- 
provement beyond the actual benefits which the property as- 
sessed receives cannot be charged against that property with- 
out taking from the owner a portion of his property without 
due process of law and without just compensation. 


APPEAL from the district court for Richardson county: 
JouN B. Raper, Jupcn. Affirmed. 


John Wiltse, for appellants. - 
Frank A. Hebenstreit and J. LE. Leyda, contra. 


Heard before Morrisspy, C. J.. ALDRICH and FLANS- 
purG, JJ., Hostetter and Mornineg, District Judges. 


FLANSBURG, J. 

This was an action to enjoin the city of Rulo from 
entering into a contract for the purchase and installation 
of water-mains, fire hydrants and a standpipe, and 
from levying the cost thereof as a special assessment 
against the property in the district claimed to be es- 
pecially benefited by such improvement. -The trial court 
granted a permanent injunction, and the defendant has 
appealed. 

The defendant city of Rulo is a city of the second 
class, and its authority to act in the matter involved 
is based upon certain provisions of section 5119, Rev. 
St. 1913. 
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This section of the statute was amended in 1917 
(Laws 1917, ch. 103) and also in 1919, at the latter 
time by three separate and distinct acts, bearing no 
reference to one another (Laws 1919, chs. 46, 48, 52). 
It has been decided that chapter 46, Laws 1919, has 
superseded the other amendatory acts and is now the 
statute which is in effect. Morgan v. City of Falls City, 
103 Neb. 795. 

The section referred to covers several pages of the 
statute, and there are embodied therein, in an incoherent 
and strangely disarranged fashion, matters having to do 
with the taking over and control of private water-works 
systems; the construction and acquisition of water- 
works by the city, both for fire protection and-for the 
use of water consumers; the publication of notices to 
bidders and the letting of contracts; the matter of bor- 
rowing money and issuing bonds and of meeting their 
payment through a general tax; the matter of charging 
‘the cost of construction of portions of the plant by spe- 
cial assessment to property benefited; the matter of 
holding elections by the voters to authorize the issuance 
of bonds; the matter of the extraterritorial power of the 
city to do certain acts incidental to the establishment 
and operation of a water system; the matter of fixing 
rates and charges for the use of water; the mattter of 
collecting and applying all income from rents and prof- 
its arising from the operation of such plants; and the 
matter of providing a water commissioner, defining his 
duties and salary, and fixing the method of his appoint- 
ment and removal. 

'The provisions particularly involved here give the 
city the power by ordinance, “to provide for the pur- 
chase of steam engines or fire-extinguishing apparatus 
and for a supply of water for the purpose of fire pro-- 
tection and public use and for the use of the inhab- 
itants of such cities and villages by the purchase, erec- 
tion or construction of a system of water-works, water- 
mains or extension of any system of water-works now 
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or hereafter established or situated in whole or in part 
within such city or village,” and, when authorized by 
a vote of the electors, to “borrow money or issue bonds 
for the purpose not exceeding twenty per cent. of the as- 
sessed value of the taxable property within said city or 
village according to the last preceding assessment there- 
of, for the purchase of steam engines or fire-extinguish- 
ing apparatus, and for the purchase, erection or con- 
struction and maintenance of such water-works, mains, 
portion or extension of any system of water-works or 
water supply,” and to “levy and collect a general tax 
in the same manner as other municipal taxes may be 
levied and collected, to an amount sufficient to pay the 
interest -and principal of said bonds heretofore or here- 
after issued as the same mature, on all the property 
within such city or village as shown and valued upon the 
assessment rolls,” and further provides that, “the ex- 
pense of erecting, locating and constructing reservoir 
and hydrants for the purpose of fire protection, and the’ 
.expense of constructing and laying water-mains, pipes or 
such parts thereof as may be just and lawful, may be 
assessed upon and collected from the property and real 
estate especially benefited thereby, if any, in such man- 
ner aS may be provided for the making of special as- 
sessments for other public improvements in such cities, 
towns and villages.” And by section 5120, it is further 
provided that such cities “owning their’own system of 
water-works are hereby authorized and empowered to 
borrow money or issue bonds, not exceeding five per 
centum of the assessed value of the taxable property 
within said city or incorporated village according to the 
last preceding assessment, in addition to the amount of 
indebtedness now authorized by law for water purposes, 
for the purpose of extending, enlarging or improving its 
system of water-works as the needs of said city or in- 
corporated village or its inhabitants may require; and 
levy and collect a general tax * * * in the same 
manner as other municipal taxes may be levied and col- 
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lected, to an amount sufficient to pay the interest and 
principal of said bonds as the same mature.” 

A special election was held in the city of Rulo, and by 
vote of the electors the city was authorized to expend 
not to exceed $13,000 for the purpose of constructing 
@ water system, exclusive of water-mains, hydrants, and 
a standpipe. The assessed valuation of all the property 
in the city of Rulo was approximately $67,000, and the 
$13,000 authorized expenditure was, therefore, nearly 20 
per cent. of such total assessed value. Upon receiving 
this authority from the electors, the city council pro- 
ceeded to let a contract for the construction of pumps, 
buildings, filter-plants aud other water-plant appurte- 
nances, the cost of which, by the contract, was to be 
$11,995. This left the matter of a standpipe and water- 
mains entirely unprovided for. The city council, then, 
by unanimous yote, in order to provide for those por- 
tions which had been omitted, and which were essential 
to a complete water-works system, passed a resolution 
describing the entire city of Rulo as a special assessment 
district, setting forth a plan for the erection of a stand- 
pipe and the construction of water-mains and hydrants 
throughout the city, the estimated cost of all of which 
was $30,033.86, and which cost was proposed to be as- 
sessed against the property in the city, according to 
benefits. By the two methods, then, of general taxation 
and special assessment, the city proposed to expend 
some $42,000 for the construction of a water-plant, mains 
and reservoir, which is approximately 60 per cent. of 
the total assessed value of the taxable property in the 
city, when, if the city had pursued the one method alone 
of paying for the identical properties by general taxa- 
tion, its expenditures would unquestionably have been 
limited to 20 per cent. of such assessed value. 

By the provisions of the statute referred to the city 
is given authority to construct an entire water system, 
including pumps, reservoir and mains, and to pay for 
the same by general taxation. It is limited in that 
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authority to the extent that it may issue bonds to the 
amount of 20 per cent. of the taxable property in the 
city, and provide for the payment of these bonds through 
the assessment of a general tax. Counsel for the de- 
fendant contends that, though the city would be limited 
im its expenditures, should it undertake to proceed to 
establish an entire water system, including the plant 
and the mains, and pay for the same by general taxa- 
tion, still the city has the right to build part of the 
plant and pay for the same by general taxation to the 
full limit of expenditures mentioned, and may then 
supplement the plant by providing a reservoir, mains 
and hydrants, to be paid for by special assessment, with- 
out regard to any limit of expenditures, -and even 
though the tax should be confiscatory. 

The pumps, standpipe, filter-plants and station are, 
in their nature, improvements of a general public char- 
acter, conferring a like benefit over the city generally, 
and are only to a small degree, except, perhaps, under 
special circumstances, improvements of a local character 
which would confer special benefits upon any particular 
property in the city. The legislature could, had it seen 
fit, have provided that those particular portions of the 
water system should be constructed and paid for by 
general taxation, and could have provided a limit to the 
expenditures to be made for that purpose; and the leg- 
islature could have provided that the water-mains and 
such portions of the plant, which are constructed 
throughout the city and are strictly in the nature of 
local improvements, conferring special benefits upon one 
property or another, as might happen to be adjacent to 
such improvement, should be paid for by special assess- 
ments, without limitation as to the amount of such spe- 
cial assessments, except that they should not exceed in 
amount the value of the benefits conferred upon the 
property taxed. The provisions of the statute do not 
so segregate those two classes of property improvements. 
The provision for raising funds to provide a water sys- 
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tem by general taxation is not confined to the purchase 
and establishment of such portions of the plant only as 
are of general public benefit, but is so comprehensive as to 
allow the water-mains and the entire water system to 
be constructed and paid for by general taxation. On 
the other hand, the provision for special assessments is 
not confined to raising funds for the construction of 
those portions of the plant only—such as mains, pipes 
and hydrants—which are in their nature strictly local 
improvements, and which confer special benefits upon 
those particular properties in the immediate vicinity 
of those improvements, but the provision for special as- 
sessments also covers the construction of a reservoir 
which, like the pumping plant, is under ordinary circum- 
stances of general public benefit to all property in the 
city, rather than of special benefit, to certain particular 
properties. The two methods, then, of providing the 
water system, either by general tax or by special as- 
‘sessment, are not divided by the statute so that those 
portions of the plant, which are of a general public 
nature, shall be borne by general taxation, and those 
portions, which are of a loca] nature and confer special 
benefits, shall be borne by special assessment. In order to 
construct a reservoir and pay for the same by special 
assessment, the city has therefore found it necessary 
to include the entire property in the city in one dis- 
trict, so as to be able to distribute the tax generally over 
all the property in the city. 

The distinction in principle underlying the levy of a 
general tax and the levy of special assessments is lost 
sight of when the improvement proposed is of such a 
character and of such general benefit to the entire city 
that all the property in the city must be included with- 
in a single taxation district, so as to make it possible 
that the special assessment may be made. Village of 
Morgan Park v. Wiswall, 155 Ill. 262; Pomroy v. Board 
of Public Water-Works, 55 Colo. 476; Hughes v. City of 
Momence, 164 Ill. 16; O’Neil v. People, 166 Ill. 561; 


528 NEBRASKA REPORTS. [Vot. 107 


Futscher v. City of Rulo. 


Village of Grand Ridge v. Hayes, 271 Il. 481; City of 
Springfield v. Springfield Consolidated R. Co., 296 Tl. 
17; 28 Cyc. 1115. 

If the legislature intended to prohibit the city from 
exceeding an expenditure equaling 20 per cent. of the 
taxable property in the city in the construction of 
hydrants, water-mains and a reservoir, when the cost 
was to be paid by general taxation, then, certainly, es- 
pecially in view of the uncertainty found in the statute, 
it logically follows that the legislature may also have in- 
tended to prohibit any expenditure beyond that limit, 
when the cost of such improvements was to be paid by 
special assessment. In either event, it is the same 
character of public improvements to be constructed and 
the same property owners who are to be compelled to 
pay the tax. The purpose of the statute was to protect 
the taxpayer against excessive expenditure in the pur- 
chase by the city of a water system, and to preserve 
his property from a burden greater than 20 per cent. 
of its assessed value. It makes little difference to him 
whether the tax which he is called upon to pay is a 
general tax or a special assessment. The obvious pur- 
pose of the statute, to the end of giving him protection, 
would be thwarted by a holding that the city authorities 
might, by special assessment covering the entire prop- 
erty in the city, do what they were clearly prohibited 
from doing by a general tax. Birdseye v. Village of 
Clyde, 61 Ohio St. 27. 

The power to construct and even to enlarge a water- 
works system already constructed is, by the statute, 
very carefully safeguarded, when the cost is to be paid 
by general taxation, both by limit of expenditure and by 
a requirement that authority be first given by the elec- 
tors at a special election, held for the purpose, and it is 
reasonable to assume that the legislature did not in- 
tend that those safeguards should be rendered nugatory 
by vesting the absolute power in the city council to 
purchase the same improvements and incur expenditures 
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beyond the given limit when it proposed to pay the cost 
thereof by levy of special assessments. , 

We recognize the rule that ordinarily a limitation 
upon the authority to levy a general tax does not limit 
nor concern the matter of taxing by special assessments, 
since, as we have said, taxation for local improvements 
is and must be limited to the value of the benefits con- 
ferred upon the property taxed. Wickliffe v. City of 
Greenville, 170 Ky. 528. But in practical operation 
such limitation as to special assessments, unless the 
property owner is alert to make objection, does not al- 
ways protect him. It is, therefore, entirely feasible and 
the legislatures sometimes do fix a definite limit, aside 
from the limitations as to the value of the benefits, and 
make provision that special assessments shall not ex- 
‘ceed, in any case, a certain proportionate value of the 
property. In this particular statute, the matter of ac- 
quiring a water-works system and the matter of limita- 
tion of expenditures, as well as thé provisions for gen- 
eral taxation and special assessments, are so embodied 
in the same section of the statute as to give rise to some - 
uncertainty and leave in doubt the real intention of the 
legislature. There is no specific provision that special 
assessments shall be in accordance with and not to ex- 
ceed the benefits, but the wording is that so much of the 
expense “as may be just and lawful” may be levied 
against the property benefited. That is a phrase of 
ambignous meaning, in view of the previous evident in- 
tention to make a limitation of expenditures in the ac- 
quisition of a water-works system. Throughout the 
statute there is apparent an idea, on the part of the 
legislature, that expenditures for the purpose of the 
acquisition of a water-works system shall be limited 
and the property owner safeguarded. Even an expendi- 
ture for extensions equaling 5 per cent. of the: assessed 
value of the property is not allowed to be incurred, 
under section 5120, Rev. St. 1913, except by consent of 
the electors by vote at special election, and it is declared 
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that the tax to cover that expenditure may be “in ad- 
dition to the amount of indebtedness now authorized 
by law for water purposes.” 

It must be remembered in this connection that, when 
the city creates an improvement district and contracts 
for the construction of water-mains and a standpipe, it 
becomes primarily liable upon those contracts, the con- 
tracts become an obligation and result in an indebted- 
ness of the city, even though the plan adopted is to 
levy special assessments in order to raise the funds to 
pay such indebtedness. Moss v. City of Fairbury, 66 
Neb. 671. 

It may be further pointed out that the statute does 
not affirmatively declare that district water bonds shall 
not be issued when the plan of procedure is by special 
assessment. If it is necessary and proper to provide 
for the issuance of bonds to cover a $13,000 expenditure, 
to be paid for by general taxation, it would seem as 
necessary to authorize the issuance of special assess- 
ment bonds to provide for an expenditure of $30,000, 
which is to be met by special assessment. When the 
right is given to a municipality to provide expensive 
public improveineuts, the right to borrow money and issue 
bonds, when found necessary to carry out the purposes 
of the statute, has been held to have been impliedly 
granted. State v. Babcock, 25 Neb. 278; State v. Bab- 
cock, 22 Neb. 614. 

In fact, one of the methods of meeting the cost of 
“other public improvements’—paving and repaving— 
in cities of this class is by the issuance of special as- 
sessment bonds. The provision of the statute now 
under consideration, with regard to the levying of spe- 
cial assessments to cover the cost of water-works, re- 
cites that the same procedure shall be followed as is 
provided for making special assessments for “other 
public improvements” in such cities. It is to be noted 
that there is more than one method for making assess- 
ments for other public improvements. Assessments for 
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sidewalks, sewers and parking have a different plan of 
procedure than that provided for paving and repaving, 
and the reference in the statute now involved is not 
specific as to which of the particular methods must be 
followed. In the case of paving and repaving, district 
bonds are allowed. If the legislature intended that dis- 
trict bonds might be issued to cover the cost of ex- 
penditures, when they were to be paid by special assess- 
ment, then it seems inconsistent that it should prohibit 
bonds from being issued beyond the extent of $13,400, 
when they were to be paid by general taxation, and 
should allow bonds to the extent of over $30,000, when 
they were to be paid by special assessment. 

Special assessments may equal, but must not exceed, 
the benefit to the property taxed. The excess in the 
cost of a local improvement beyond the actual benefits 
which the property assessed receives cannot be charged 
against that property without taking from the owner 
a portion of his property without due process of law 
and without just compensation. Sayles v. Board of 
Public Works, 222 Mass. 93. It is difficult to under- 
stand, though the record does not set out the facts, how 
a water system, established in the city of Rulo, would 
confer benefits to the extent of over 60 per cent. of the 
assessed value of the property there. Whatever excess 
in the cost of that plant would exceed the benefits ac- 
cruing to the property, obviously, could not be charged 
against the property, but would be an expense which, if 
one which the city could legally assume, would have to 
be borne by general taxation. To that extent again the 
-limit on the power of general taxation becomes involved. 

The right delegated to a city to construct local im- 
provements and levy special assessments for the pay- 
ment thereof is strictly construed against the city, and 
every reasonable doubt as to the grant of power is re- 
solved against such grant. Missouri, K. € T. R. Co. v. 
City of Tulsa, 45 Okla. 382; Albers v. City of St. Louis, 
268 Mo. 349; 28 Cye. 1106; Hutchinson v. City of 
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Omaha, 52 Neb. 345; Oshkosh City R. Co. v. Winnebago 
County, 89 Wis. 435. 

There is a very serious doubt as to whether or not 
the legislature intended that the city should be limited 
in its expenditures in the acquisition of a water-works 
system to an amount not to exceed 20 per cent. of the 
assessed value of the property in the city, even when it 
proposed to raise the funds for such expenditures by 
special assessments, and it is our opinion that the doubt 
as to that matter should be resolved against the city. 

For the reasons given, the judgment of the lower court 
ig 

AFFIRMED. 


La Run BroGHAMER ET AL., APPELLANTS, V. CITY OF 
CHADRON ET AL., APPELLEES. 


Firep January 26, 1922. No. 22421. i 


1. Municipal Corporations: MEETING oF BoarD oF EQUALIZATION: 
Notice: PresuMPTION. In an attack upon the proceedings of a city 
council, acting as a board of equalization, when that part of the 
municipal records introduced in evidence shows that a notice of 
the meeting of the board was ordered published, and when the 
complete record of the proceedings is not introduced in evidence 
and no portion offered to show that such notice was not pub- 
lished, it will be presumed by the court that the notice was 
published and was in all respects regular. 


PLAN OF ASSESSMENT. Where the council, os 
a poard of equalization, adopted the’ zone plan for the appor- 
tionment of assessments, so that all property in the district 
within the zone nearer to the paving was assessed a higher per 
cent. of the tax, and the zone next farther removed a medium 
per cent., and so on, reducing the amount by zones until the 
property in the farthest zone was required to pay the least pro- 
portionate part, and when there was no evidence introduced or 
preserved by complaining’ property owners which would show 
that the assessment resulting was not in accordance with nor in 
excess of benefits, the court, in an error proceeding reviewing 
the action of the board of equalization, will presume that the 
plan adopted was a proper one. 
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OpsEcTIons: Review. Ordinarily the 
reoniiel> of fhe plan of apportionment of the tax and the neces- 
sity of expenditure for those things which might, within the dis- 
cretion of the board, have been considered by it essential and in- 
cidental parts of the main project will not be reviewed on error, 
where the complaining parties did not appear before, nor make 
objections to, the board, since the board is entitled to a fair 
opportunity while it is in session to avoid error and to meet such 
objections. 


APPEAL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


Allen G. Fisher, W. T. McMillan and Thomas BE. Dun- 
bar, for appellants. 


J. B. Townsend, E. D. Crites and F. A. Crites, contra. 


Heard before Morrisspy, ©. J., AtpricH, Day, Dgan, 
FLAnspurG, Lerron and Ross, JJ. 


FLANSBURG, J. 

This was an error proceeding to the district court for 
Dawes county, taken from an order made by the city 
council of the city of Chadron, acting as a board of 
equalization, which order fixed special assessments total- 
ing $281,203.93, to meet the cost of paving constructed 
in paving district No. 1 in that city. The district court 
affirmed the action of the board, and the plaintiffs have | 
brought their appeal to this court. 

Very many of the objections raised by the plaintiffs 
find no basis in the record. None of the plaintiffs ever 
appeared before the board of equalization. They pre- 
sented no evidence and entered no objections. The only 
objection ever made was by their lodging an appeal in 
the district court, after the board had acted and after 
the assessments had been finally determined and the 
amounts thereof published. Furthermore, the transcript 
of the city council, pertaining to the matters in the pav- 
ing district in question, is incomplete and purports, on 
its face, to be only extracts from such proceedings. In 
certain material respects, then, we do not have the com- 
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plete record of the proceedings upon which the council, 
as a board of equalization, based its findings and order. 

The plaintiffs’ first objection is that there was no 
notice given of the sitting of the board of equalization. 
The minutes of the council, produced in evidence, how- 
ever, show that the clerk was ordered by the council to 
publish such a notice, and plaintiffs’ attorneys in their 
brief admit the publication of such notice, but claim only 
that it was defective in substance. The notice actually 
published has not been produced, nor has it become a part 
of the record before us. In the absence of any showing 
we will presume that the notice was in all respects 
regular. 

Plaintiffs further object that neither a proper method 
of equalization of assessments nor the method prescribed 
by the ordinance creating the district was followed, and 
that certain items of expenditure were unauthorized and 
were illegally included in the making of the assessments. 

They contend that the original ordinance provided that 
the cost of the improvement should be levied according to 
the front-foot rule, and also that only such tracts of land 
or lots should be assessed as directly abutted upon the 
pavement. There is nothing in the original ordinance so ° 
indicating. On the other hand, it is provided that the 
cost of the improvement shall “be charged and assessed 
-in the manner and to the extent as provided by law.” 
When the council met as a board of equalization it had 
full authority to adopt whatsoever method it deemed wise 
and just as a plan for equalization. It devolved upon 
the plaintiffs to show that, by the plan adopted, injus- 
tice or discrimination resulted, or that the assessments 
so fixed were not in accordance, with benefits, or that the 
properties were assessed to a greater amount than the 
benefits actually conferred. This proof the plaintiffs 
did not attempt to offer, and they have furnished evider:ce 
of no facts to serve as a basis for a finding that the as- 
sessments were not equitable and proper. The plan, 
however, which was followed in arriving at the amount 
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of the respective assessments, can be gathered from the 
record. In general, the paving district included property 
extending to a distance of 250 feet on either side of the 
proposed paving. Instead of assessing the cost of this 
paving at so much a square foot for all the property in 
the district, that property which was nearer to the pav- 
ing was assessed a greater percentage of the cost than 
the property which was farther away. The same method 
was followed in fixing the assessment for the paving con- 
structed on side streets. This was done by arranging 
the district into zones, so that all property within the 
zone nearer to the paving was assessed a higher per cent. 
of the tax; the next zone farther removed a medium per 
cent., and so on, reducing the amount by zones until the 
farthest zone was required to pay the least proportionate 
part. The plan is one quite ordinarily followed. With- 
out any specific proof that it worked inequitably, or was 
not in accordance with nor in excess of benefits, we can- 

not say that the council has not acted fully within the 
’ geope of the discretion vested in it. On the other hand, 
the plan and method of procedure would, on its face, 
seem to be one which would ordinarily bring equitable 
results, 

The plaintiffs contend that certain items of expen- 
citure, made to cover the cost of drainage, grading, en- 
gineering and interest on borrowed money, were wrong- 
fully and unlawfully included as part of the cost of con- 
struction of the pavements. It is the rule, however, that 
all expenses which are necessarily incident to the making 
of the authorized improvement may be included in the 
cost. 28 Cyc. 1153. The record shows the amount of these 
expenditures and that they were made for the purposes 
above enumerated, but it does not show the specific 
nature and the character of the things provided by that 
expense and their relation to the main improvement. It 
is apparent that some provision for drainage must be 
made; some amount of grading must be done; that en- 
gineering services are necessary in the construction of such 
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paving improvements; and that interest may have to be 
paid on money necessarily borrowed. Where the council 
may have had reasonable basis for believing that those 
things were necessary and incidental to the main project, 
the court is unable, without proof, to say that the council 
erred in its judgment, or that the matters and things 
done in the execution of the work were not incidental 
and essential to the construction of the pavements, and 
cannot say that the council, in its determination, acted 
outside of the authority conferred upon it by the statute 
in such special assessment proceedings. : 

Throughout the proceedings it appears that the coun- 
cil had jurisdiction. It is not contended that the ordi- 
nance creating the district was not duly enacted. The 
petition of property owners for the creation of the dis- 
trict was not necessary under the law as amended. Laws 
1917, ch. 95, sec. 1 (4916). The board of equalization 
had jurisdiction, and no evidence was offered, either be- 
fore that board, or in the district court, to show that the 
council, in making the expenditures for the matters above © 
complained of, exceeded its authority, or went beyond the 
discretion vested in it in determining what was a neces- 
sary and incidental expense to the curbing and , paving 
of the streets in the district. 

Where the council has jurisdiction as a board of equali- 
zation, and the matters coming before it and upon which 
it acts involve the exercise of its discretionary powers, 
and where the property owners do not appear and object, 
nor in any way attempt to direct or assist the board to a 
true determination of the questions in which they are 
interested, it is too late for them, for the first time, to 
raise those questions upon an appeal or error proceed- 
ings in the district court. This is the rule followed with 
regard to proceedings before boards of equalization gen- 
erally. Reichenbach Land € Loon Co. v. Butler County, 
105 Neb. 209; Brown v. Douglas County, 98 Neb. 299; 
State Bank v. Seward County, 95 Neb. 665; Nebraska 
Telephone Co. v. Hall County, 75 Neb. 405, and the same 
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rule obtains with regard to the matter of proceedings for 
the levy of special assessments, conducted by a city coun- 
cil, sitting as a board of equalization. Chicago, R. I. & 
P. R. Co. v. City of Centerville, 172 Ta. 444. 
The judgment of the district court is therefore 
AFFIRMED. 


FarMers Grain & GENERAL SHIPPING ASSOCIATION, 
APPELLEE, VY. ST. ELMO JORDAN, APPELLANT. 


Firep JANUARY 26, 1922. No. 21862. 


1. Trial: Direction or VeErpict. Where the plaintiff has clearly 
made out his case, and there is no evidence to the contrary, and 
the evidence is neither conflicting nor contradictory, and is not 
of such a nature as to warrant different conclusions by reason- 
able men, and but one rational conclusion could be drawn there- 
from, it is the duty of the trial court to direct a verdictt for the 
plaintiff. 


2. Buling of trial court sustaining objection to cross-examination 
held proper. 


APPEAL from the district court for Harlan county: 
Harry S. Duncan, JupGe. Affirmed. 


Walter D. James, Bernard MceNeny, James G. Thomp- 
son and Lambe ¢ Butler, for appellant. 


0. B. Shelburn and Stewart, Perry & Stewart, contra, 


Heard before Lerron, Dean and Day, JJ., ALLEN and 
BeGiey, District Judges. 


BgGciey, District Judge. 

This is an action brought by appellee, hereinafter 
called plaintiff, to recover money alleged to have been 
converted by appellant, hereinafter called defendant, to 
his own use. 

The plaintiff, in its petition, alleged that defendant 
was employed by the plaintiff as manager of its grain and 
coal business at Ragan, Nebraska, under a written con- 
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tract; that defendant had charge of the books and ac- 
counts of plaintiff, including the money in said business, - 
and that defendant drew checks upon the account of the 
plaintiff to pay necessary bills; that defendant converted 
10 his own use the sum of approximately. $6,000. Defen- 
dant alleged in his answer that, pursuant to a gen- 
eral usage and custom known to plaintiff and_ its 
officers, and under the specific direction of plaintiff’s 
board of directors, he used sums of money in the conduct 
and protection of plaintiff’s business and within the scope 
of his employment; and also pleaded a general denial. 
In reply, plaintiff set up that the transactions referred to 
in defendant’s answer were of a gambling nature, un- 
authorized by plaintiff, beyond the scope of authority of 
defendant as such manager, wltra vires and unlawful, and 
dlenied generally the allegations of the answer. 

The plaintiff’s evidence establishes that defendant en- 
tered the employ of plaintiff on or about January 
8, 1919, under a written contract, by the terms of 
which defendant was to manage the Farmers Grain & 
General Shipping Association elevator at Ragan, Ne- 
braska, under the direction of the board of directors, 
and to give his undivided time to the work at the ele- 
vator, and to receive as compensation the sum of $125 
a month; that defendant had no other contract or au- 
thority from the officers or board of directors of the 
plaintiff company; that shortly after his employment de- 
fendant began a series of speculations in futures, or trans- 
actions of a gambling nature, upon the board of trade, 
in his own name; that he invested therein the sum of 
about $450 of his own funds; that on June 16, 1919, the 
defendant wrote a check upon the funds of the company 
for the sum of $200 and used the proceeds of the same 
to cover his losses in said gambling transactions; that, 
in order to deceive the officers of the plaintiff company, 
le entered upon the stub of the checkbook the words 
“oats purchased,” while on the general books of the com- 
pany he entered the amount as having been expended for 
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the purchase of corn; that thereupon he caused the ac- 
count upon the board of trade to be transferred to the 
plaintiff's name; and on July 7, 1919, he drew another 
check; under like circumstances, for $100 and applied 
the proceeds of same to the same purpose; that there- 
after, on August 16 and 28 he drew checks upon the 
company’s funds for $450 and $750 respectively, and 
applied the proceeds thereof to the same purpose; that 
in drawing these checks he took the same from the hack © 
of the company’s checkbook, where the officers would not 
be able to detect that checks had been used; that on No- 
vember 1st, 4th, and Sth he wrote three checks upon the 
company’s funds, aggregating $5,000, and applied the 
proceeds to the same purpose, and also tore these checks 
from a portion of the check book not in use; and that 
by this means he prevented the officers of the plaintiff 
company from discovering that he had converted plain- 
tiff’s money to his nse until the.auditor secured the orig- 
inal checks from the bank and presented his report; that 
in addition thereto he converted cash from the com- 
pany’s assets in the sum of $280.11, and also the balance © 
due on a ear of corn sold, in the sum of $131.69, making 
a total of $6,911.80 he converted to his own use without 
the knowledge and consent of the plaintiff; that the sum 
of $1,666.64 has been received back from the Updike 
Grain Company, leaving a balance due the plaintiff from 
the defendant by reason of said conversion in the sum of 
$5,245.16. 

The defendant offered no testimony at the trial, and 
at the close of the testimony, on motion of the plaintiff, 
the court directed a verdict in favor of the plaintiff for 
the sum of $5,245.16, with interest thereon at the rate 
of 7 per cent. per annum from November 11, 1919, the 
date of the discovery of the conversion. From an order 
overruling a motion for a new trial, the defendant has 
appealed. 

The defendant contends that the court erred in di- 
recting a verdict for the plaintiff. In Knuffke v. Bar- 
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tholomew, 106 Neb. 763, we hold: “All issuable facts 
which the evidence properly admitted on behalf of one 
party to an action tends to establish may be considered 
proved, where the other party offers no proof.” In this 
case the plaintiff’s issuable facts were established by the’ 
books of the plaintiff, the canceled checks, the evidence 
of the secretary of the company, and the expert account- 
ant who examined the books, and we think they are 
clearly proved. The evidence is neither conflicting nor 
contradictory, and is not of such a nature as to warrant 
different conclusions by reasonable men. But one ra- 
tional conclusion could be drawn therefrom, and the 
court properly directed a verdict for the plaintiff. Ameri- 
can Surety Co. v. Musselman, 90 Neb. 58; Jones v. Chi- 
cago, B. & Q. R. Co., 102 Neb. 853; Farmers State Bank 
v. Butler, 101 Neb. 635. 

Defendant contends that the court erred in refusing to 
permit the expert accountant, on cross-examination, to 
testify concerning the general usage and custom among 
elevators in general, and this one in particular, regarding 
transactions known as “hedging.” We have examined 
the evidence and conclude that the exclusion of this cross- 
examination was proper, as it was not touched upon in 
the direct examination, and the question of the usage and 
custom among elevators was raised by the answer and 
constituted an affirmative defense. 

The judgment of the district court is, therefore, 

AFFIRMED. 


CuHarLes T. ALTIS vy. STATE OF NEBRASKA. 
Firep January 26, 1922. No, 22076. 


1. Husband and Wife: ABANDONMENT: ELEMENTS oF OFFENSE. To 
constitute an offense under the provisions of section 8614, Rev. 
St. 1913, whether as to wife, or child, or both, abandonment with- 
out good cause and failure or refusal to support are each ma- 
terial elements, each must exist without good cause, and be so 
charged in the information. 
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Z. Criminal Law: Instructions: Omission or ELEMENT oF OF- 
FENSE. An instruction purporting in itself to be complete and 
to authorize either a conviction or acquittal, as the jury may 
find the facts therein stated, and which omits all reference to an 
element of the offense essential to a conviction, or to any other 
instruction covering such element, is erroneous. 


Error to the district court for Lancaster county: 
Wiiiarp FE. Stewart, JupGn. Reversed. 


W. W. Towle and George A. Adams, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and Charles S. 
Reed, contra. 


cy 


Heard before Letron, DEAN and Day, JJ., Buack- 
LEDGE and TEWELL, District Judges. 


BLACKLEDGE, District Judge. 

Plaintiff in error was convicted in the district court for 
suancaster county, upon a charge of having abandoned 
and failed to support his wife and children, and pros- 
ecutes error to this court. 

The objection was urged at the trial and by motion in 
arrest of judgment, and is now presented to this court, 
that the information does not state facts sufficient to 
charge the plaintiff in error with an offense against the 
laws of this state, in that the element of want of good 
cause is omitted. he charging part of the information 
is as follows: 

“That Charles T. Altis, late of the county aforesaid, 
on or about the 1st day of March, A. D. 1920, in the 
county of Lancaster, and the state of Nebraska, then and 
there being, did then and there unlawfully and felon- 
iously abandon his lawful wife, Jennette M. Altis, and his 
three minor legitimate children, under the age of six- 
teen years, to wit, Cecil Altis, aged 10 years, Doris Altis, 
aged 6 years, and Imogene Altis, aged 4 years; and did 
then and there and thereafter wilfully and feloniously 
and without good cause neglect and refuse to provide 
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for his said wife and his said children, although he, the 
said Charles T. Altis, is a strong able-bodied man amply 
able to provide and furnish suitable support and main- 
tenance for his said wife and his said children.” 

The cause is prosecuted under section 8614, Rev. St. 
1913, the provisions of which have been at different times 
construed by this court. In Cuthbertson v. State, 72 Neb. 
727, the court had under consideration an information 
charging desertion and failure to support in reference to 
the wife only, and therein the court held, and states in 
the syllabus of the case: “The information must clearly 
state that both the abandonment and the defendant’s 
neglect or refusal to maintain or provide for his wife 
were without good cause.” In State v. Hoon, 78 Neb. 
618, the court considered an information charging aban- 
donment and failure to support as to both wife and child. 
The language of the information is not set out in the 
opinion, but it clearly appears that the court there held 
that there were two elements constituting the offense: 
First, an abandonment of wife and child without reason- 
able cause; and, second, a refusal to provide. In this 
case, because the abandonment had taken place before 
the statute became in force, it was held that the pros- 
ecution could not be maintained. In Goddard v. State, 
73 Neb. 739, the court, by Barnes, J., uses this language 
in the opinion: “Before the state can ask for a convic- 
tion under the statute in question, it must appear beyond 
a reasonable doubt that the defendant’s neglect to pro- 
vide for or support his wife and child, or children, must 
not only be wilful, but without good cause.” It is there- 
fcre obvious that, although in the section of the statute 
under consideration, the words, “without good cause,” 
occur but once, yet they have been construed by the court 
as qualifying both the element of abandonment and of 
failure to support, whether applied to wife or child. The 
rule, therefore, as announced in Newby v. State, 75 Neb. 33, 
is applicable. Thereinitissaid: “The rule is well settled 
that to charge a statutory offense the information must 
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contain a distinct allegation of each essential element of 
the crime as defined by the law creating it. In charging 
a statutory offense it is always necessary, and generally 
sufficient, to charge it in the language of the statute, 
or its equivalent. While the precise words of the statute 
need not be used, it is necessary that words equivalent. 
in meaning be employed. 1 Bishop, Criminal Procedure 
{4th ed.) sec. 614; Maxwell, Criminal Procedure, 145; 
Cuthbertson v. State, (2 Neb. 727.” Applying these rules 
to the information in the instant case, there being a total 
- failure to allege therein, either as to the wife or children, 
that there was an abandonment without good cause, it is 
clear that the information is insufficient to charge’ the of- 
fense, and the objections of the plaintiff in error should 
have been sustained. 

Exception was taken and complaint is now made to 
the giving of instruction No. 5, which instruction is as 
follows: 

“You are instructed that if you believe from the evi- 
dence beyond a reasonable doubt, that the defendant both 
abandoned his said family and wilfully neglected or re- 
fused to support them at or about the time charged in the 
information, then you will find him guilty; otherwise, it 
will be your duty to acquit him.” 

This instruction in itself purports to be complete and 
to authorize either a conviction or an acquittal of the de- 
fendant accordingly as the jury may find the facts stated 
in the instruction. There is no reference to any other 
element of the offense, or to any other instruction in 
which another element is considered. It could not matter 
that the court in another instruction informed the jury 
that it was necessary for the state to establish that the 
defendant did wilfully neglect or refuse, without good 
cause, to provide for his family, or that in another in- 
struction it quoted the language of the statute. These, 
at most, would only raise a conflict in the instructions 
and the jury would not know which they should follow. 
It is more than probable that, finding here a short, con- 
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cise statement which, in and of itself, authorizes either 
a conviction or an acquittal upon the facts therein stated, 
the jury would conclude that they did not need to look 
further, and that the element of good cause was not ma- 
terial to be considered in the case. Such an instruction 
has been held in McAleer v. State, 46 Neb. 116; Bergeron 
v. State, 53 Neb. 752, and Goldsberry v. State, 66 Neb. 
312, to be erroneous, and its giving in this case was prej- 
udicial error. 

The judgment is therefore reversed and the cause re- 
manded for further proceedings according to law. 

REVERSED. 


Roxina CULLEN HANLEY, APPELLANT, V. FIREPROOF 
BUILDING COMPANY, APPELLEE. 


Fivep January 26, 1922. No. 21849. 


1. Municipal Corporations: Care or Sip—ewaLks. The law of this 
state imposes upon the various municipal corporations thereof 
the duty of at all times keeping their streets and sidewalks in 
a reasonably safe condition for travel by the public. 


2. : Common Law Rute. Under the common law 
no duis devolved upon an abutting owner to keep the side- 
walks adjacent to his property in a safe condition. 

3. VIOLATION OF ORDINANCE: REMEDY. Where 


the provisions of an ordinance impose upon property owners the 
performance of a part of the duty of the municipality to the 
public and are for the benefit of the municipality as an organized 
government, and not for the benefit of the individuals compris- 
ing the public, a breach of such ordinance is remediable only at 
the instance of the municipal government, and no right of action 
accrues-to an individual citizen especially injured thereby. 


APPEAL from the district court for Douglas county: 
CHARLES LeEsiin, JUDGE. Affirmed. 


Crofoot, Vinsonhaler, Fraser, Connolly & Stryker, for 
appellant. 


Kennedy, Holland, DeLacy & McLaughlin, contra. 
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Heard before Lerton, Dean and Atpricu, JJ., Cun 
ENTS (E. P.) and DILworrtH, District Judges. 

CLEMENTS, District Judge. 

This is an action brought by the appellant against the 
appellee to recover damages resulting from personal -in- 
jury. The plaintiff in her amended petition alleges in 
substance that the defendant owned an apartment house 
at the northwest corner of Eighteenth and Dodge streets 
in the city of Omaha; that section 17 of Thomas’ Revised 
Ordinances of Omaha made it the duty of owners of 
property to remove such ice and snow as may fall and 
accumulate upon sidewalks adjacent and contiguous to 
their property within six hours after the cessation of any 
storm or fall of snow; that prior to the 8th day of Jan. 
nary, 1920, the defendant had constructed cement side- 
walks along said building and parallel with said Dodge 
and Eighteenth streets; that the sidewalk adjoining this 
apartment house on Dodge street slopes sharply to the 
east; that on or about said 8th day of January, 1920, the 
plaintiff was a tenant of defendant and was living in said 
apartment; that prior to said day snow and ice-had fallen 
and accumulated on this sidewalk; that small boys used 
said sidewalk and the ice and snow on the same for 
‘ coasting; that such use made said sidewalk dangerous to 
pedestrians, all of which was known to defendant; that 
the defendant negligently and carelessly failed to remove 
said snow and ice as required by law; that on or about 
said 8th day of January, 1920, plaintiff left said apart- 
ment and went upon said sidewalk, and while on said 
sidewalk was violently run into and against by a sled 
used by a small boy coasting down said sidewalk, and 
she was thrown to the ground and injured. Then fol- 
lows allegations as to the extent of plaintiff’s injuries and 
damage, and prayer for judgment. 

In view of the disposition of the case by the trial judge, 
it will be unnecessary to fully set out the allegations of 
defendant’s answer. The defendant says, among other 
things, that the plaintiff cannot maintain an action 
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against it for the reason that her cause of action, if any, 
is against the city of Omaha, and that the amended peti. 
tion does not state a cause of action, and demurs to each 
and every allegation therein contained. Trial was had to 
a jury November 20, 1920. At the close of plantiff’s evi- 
dence defendant moved the court to instruct a verdict for 
the defendant, and this was done. The cause was Gis- 
missed and judgment rendered for defendant. A motion 
for a new trial was overruled, and plaintiff brings the 
cause here on appeal. 

An examination of the evidence introduced by the 
plaintiff discloses that it fairly substantiates the allega- 
tions of her petition. It follows that the correctness of 
the course taken by the trial judge depends upon whether 
or not the petition states a cause of action. 

The defendant contends that the action of the trial 
judge was correct for two reasons: First, because one 
citizen of Omaha cannot maintain an action against an- 
other citizen for injuries received upon the sidewalks 
of the city, and which were occasioned or contributed to 
by the failure to remove snow and ice in compliance with 
the ordinance of said city; second, because the petition 
on its face discloses that the failure to remove the ice 
and snow was not the proximate cause of plaintiff’s 
injury. We shall find it necessary to consider only the 
first of these reasons. 

This precise question has never been before this court, 
but the following principles are well established: “The 
law of this state devolves upon the various municipal 
corporations thereof the duty of at all times keeping their 
streets and sidewalks in a reasonably safe condition for 
travel by the public, and no municipal corporation, by 
any act of its own, can devolve this duty on another so 
as to relieve itself from a liability resulting from its 
failure to perform such duty.” Davis v. City of Omaha, . 
47 Neb. 836. See, also, City of Omaha v. Jensen, 35 Neb. 
68; City of Beatrice v. Reid, 41 Neb. 214. Under the 
common law no duty devolved upon an abutting owner 
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to keep the sidewalks adjacent to his property in a safe 
 ecndition for travel. 13 R. C. L. 415, sec. 341. 

It is apparent from the foregoing that, if the plaintiff 
has a cause of action against the defendant by reason of 
the facts set out in her petition, it is by virtue of some 
statute, charter provision, or valid ordinance. The plain- 
tiff in effect admits this and in her petition pleads sec- 
tion 17 of an ordinance of the city of Omaha, which is as 
follows: 

“It shall be the duty of the occupant, as well as the 
duty of the owner, of any lot or land or real estate in the 
city of Omaha to clear the sidewalks contiguous thereto 
of all snow and ice within six hours after the cessation of 
any storm or fall of snow; provided, however, if such 
storm or fall of snow take place and occur in the night 
time, then and in that case the owner shall have until 
twelve o’clock noon next following to clear said side- 
walks of said snow and ice; said snow and ice shall be 
removed into the traveled portion of the street and so 
spread over the surface of the street as not to interfere 
with public travel thereon, and no portion thereof shall 
be placed or spread within three feet of the curb line 
on said street.” 

The plaintiff in her brief has not favored us with a 
very clear statement of the theory by which she claims a 
right of action between individuals can accrue by virtue 
of this ordinance, and we confess that we have been un- 
able to deduce this theory from the argument. It has 
been held in some jurisdictions, and has been earnestly 
argued by able jurists, that in a state with a Constituticn 
’ like ours the legislature cannot constitutionally delegate 
to a city power to enact a law that would create a right 
of civil action between citizens inter se. The best ex- 
position of this doctrine is found in the dissenting opinion 
of Judge Marshall in the case of Sluder v. St. Louis Tran- 
sit Co., 189 Mo. 107, 110, 145, 5 L. R. Aun. s. 186. In 
this opinion Judge Marshall has collected the holdings 
of the states that have adopted this rule. The weight 
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of authority seems to be, however, that municipalities by 
virtue of their police powers have authority to pass or- 
dinances for the protection of lives and property and which 
relate primarily to the duty of those whose conduct they 
regulate, for the benefit of persons traveling the streets, 
who have a right to rely upon the observance of these 
ordinances, and that the violation of any statutory or 
valid municipal regulation, established for the benefit of 
private persons, is of itself sufficient to prove such a 
breach of duty as will sustain a private action for negli- 
gence brought by a person belonging to the protected 
class, if the other elements of actionable negligence occur. 
Sluder v. St. Louis Transit Co., 189 Mo. 107; Bott v. 
Pratt, 33 Minn. 323. It must be noted, however, that the 
cases that support this rule carefully differentiate be- 
tween such ordinances and ordinances where the duties 
enjoined are due to the municipality or to the public at 
large. As to this class of ordinances the authorities are 
alniost, if not quite, unanimous that no cause of action 
arises to an individual against one who neglects to per- 
form the duties enjoined. Sluder v. St. Louis Transit 
Co., supra; Bott v. Pratt, supra; Jackson v. Kansas City, 
Ft. 8S. & M. R. Co., 157 Mo. 621, 80 Am. St. Rep. 650; 
Heeney v. Sprague, 11 RB. 1. 456, 23 Am. Rep. 502; Phil- 
adelphia & R. R. Co. v. Ervin, 89 Pa. St. 71, 33 Am. Rep. 
726; Flynn v. Canton Co., 40 Md. 812, 17 Am. Rep. 603; 
Kirby v. Boylston Market Ass’n, 14 Gray (Mass.) 249, 
74 Am. Dec. 682; Hay v. City of Baraboo, 127 Wis. 1; 
Selleck v. Tallman, 93 Wis. 246; Toutloff v. City of Green 
Bay, 91 Wis. 490; Moore v. Gadsden, 93 N. Y. 12; Field- 
ers v. North Jersey Street R. Co., 68 N. J. Law, 343; City ° 
of Rochester v. Campbell, 123 N. Y. 405; City of Hart- 
jord v. Talcott, 48 Conn. 525. 

In Fielders v. North Jersey Street R. Co., supra, the 
court say: “We find running through the adjudicated 
cases a rule of construction almost universally adopted, 
that where the provisions of an ordinance are intended 
not for the benefit of protection of individuals compris- 
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ing the public, but for the benefit of the municipality as 
an organized government, and more particularly if they 
impose upon property owners the performance of a part 
of the duty of the municipality to the public, a legis- 
‘lative intent is indicated that a breach of such ordinance 
shall be remediable only at the instance of the municipal 
government or by enforcement of the penalty prescribed 
therein, and that there shall be no right of action to an 
individual citizen especially injured in consequence of 
such breach.” 

It remains for us to determine to which class of or- 
dinances the one in question belongs. Was it passed by 
the city of Omaha to provide for the safety and protect 
the lives of persons traveling the streets, or was it passed 
by such city for the purpose of imposing upon property 
owners a part ‘of the duty of the municipality to the 
public for the benefit, not primarily of the individuals 
comprising the public, but of the municipality itself. 
This question is easily answered. Keeping in mind that 
the fee of the streets and sidewalks is in the municipality, 
that the duty of keeping such streets and sidewalks in 
safe condition for travel rests primarily upon the mu- 
nicipality, that the accumulation of ice and snow on the 
sidewalks, while an inconvenience, is not necessarily a 
menace to the safety or life of pedestrians, that its re- 
moval from the miles of sidewalks usually found in a 
city is impracticable and almost impossible by ordinary 
governmental agencies, it seems clear that the duty of 
the lot owners to remove the snow and ice is imposed by 
the city as a means of carrying out its obligation to 
keep the sidewalks in condition for travel, and is owed 
to the general public in its corporate capacity, and not 
to the individuals composing such public. 

This view is amply sustained by the authorities. In 
Wielders v. North Jersey Street R. Co., supra, the court, 
immediately following the quotation set ont above, say: 
“The most conspicuous cases of this sort are those that 
deny liability to private suit for violation of the duty im- 
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Posed by ordinance upon abutting property owners to 
maintain sidewalk, pavements, or to remove ice and snow 
from the walks’’—citing Moore v. Gadsden, 93 N. Y. 12; 
City of Rochester v. Campbell, 123 N. Y. 405; Kirby v. 
Boylston Market Ass’n, 14 Gray (Mass.) 249; City of 
Hartford v. Talcott, 48 Conn. 525; Flynn v. Canton Co., 
40 Md. 312, and Z'aylor v. Lake Shore & M. 8. R. Co., 
45 Mich. 74. In Jackson v. Kansas City, Ft. 8. & M. R. 
Co., supra, many other cases holding the same rule are 
collected and reviewed. , 

The appellant has cited a number of cases to the effect 
that the landlord owes a duty to a tenant to keep walks 
and approaches to a building, constructed for the use of 
many tenants, in a safe condition. An examination of 
these cases shows that the walks and approaches involved 
were upon the private property of the landlord. They 
are therefore not in point and of no assistance in this 
case. 

The appellant contends that the accumulation of ice 
and snow on the sidewalk in question constituted an 
“attractive nuisance,” and he has cited authorities to this 
effect. We do not see how this changes the situation. 
Tf, as we have found, the defendant owed no duty to the 
plaintiff to remove the ice and snow, then he would owe 
ler no duty to prevent the creation of an “attractive 
nuisance” by the accumulation of ice and snow, and, 
owing no duty to her, he cannot be made liable to her 
for the failure to perform a duty he owed to the mu- 
nicipality. 

Both the appellant and the appellee have devoted the 
larger part of their briefs to the question of “proximate 
cause.’ They have ably and exhaustively argued this 
question and have cited many cases to support their 
views, but as we have found that appellant has no cause 
of action against appellee for the injuries complained of, 
and that her action, if any, must lie against the city of 
Omaha, it is not necessary at this time to determine what 
was the proximate cause of the injury. 
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The judgment of the trial court is 
AFFIRMED. 


BENJAMIN If. HENNING, APPELLEE, V. RAN STANFIELD 
ET AL., APPELLANTS. 


Finep. JANUARY 26, 1922. No. 21812. 


Trial: Direction or VeERpDIcT. Evidence examined, and held that the 
court properly instructed the jury to return a verdict in favor 
of the plaintiff. 


APPEAL from the district court for Burt county: 
CHARLES A. Goss, JUDGE. Affirmed. 


J. A. Singhaus, for appellants. 
W. M. Hopewell and J. A. Miller, contra. 


" Heard before Lerrox, Day and Dgan, JJ., CLEMENTS 
(E. P.) and Ditwoxrth, District Judges. 


DitwortH, District Judge. 

This is an action in replevin, brought by appellee, Ben- 
jamin I*. Henning, against Ran Stanfield, sheriff of Burt 
eounty, Nebraska, and Harry Deaver, appellants, and 
John A. Singhaus, to recover possession of a threshing 
machine and various attachments. 

At the conclusion of plaintiff’s direct evidence in the 

trial court, John A. Singhaus moved that the action be 
dismissed as to him. This motion was sustained, and the 
action dismissed as to Singhaus, and proceeded against 
the other two defendants. 
- When both sides had rested, the plaintiff moved the 
court for an instructed verdict in his behalf. This mo- 
tion the court sustained, and so instructed the jury. The 
only question before this court is as to whether the evi- 
dence warranted snch action on the part of the trial 
court. ; 

It appears from the evidence that appellant, Harry 
Teaver, in July, 1918, entered into a contract with the 
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Minneapolis Threshing Machine Company for the pur- 
chase of a threshing machine outfit for the sum of $1,655. 
The machine was to be delivered to him at Tekamah. He 
paid $300 cash on the purchase price, and gave his notes, 
secured by a chattel mortgage on the machine, for the 
balance. He was to and did, also, pay the freight, 
amounting to $98. The machine was delivered to Deaver 
as agreed. He took it out to his farin some miles in the 
country. The machine proved unsatisfactory and failed 
to perform the work as warranted. Whereupon Deaver 
notified the agent of said company of such fact, and asked 
that the machine be made to run satisfactorily. This 
the company failed to do. After waiting some time for 
the company to fix the machine, he wrote the agent of 
said company who had sold him the machine, stating 
that he did not want the machine, and that it was being 
held for them at his place, or that he would take it back 
to Tekamah for them. To this he received no response. 
Over a year later thé company foreclosed the chattel 
mortgage, given it by Deaver to secure the notes given for 
the purchase of the machine. It had the machine hauled 
to Tekamah and advertised for sale under the mortgage. 
Deaver attempted to enjoin the sale, but was not suc- 
cessful. The machine was sold to appellee, Henning, for 
$800, payment being made by check, which was after- 
wards cashed. 

Deaver then commenced an action’ against the company 
to recover the amount of cash paid by him on the ma- 
chine, including the freight charges, amounting in all to 
$398. The machine was attached as the property of the 
company. Thereupon Henning commenced this action 
in replevin, and the machine was turned over to him 
upon his giving the proper bond, and was by him taken 
away. 

It is insisted that Henning is not a bona fide pur- 
chaser; that he was the agent or servant of the com- 
pany, and that the purchase of the machine was for the 
sole benefit of the company. The sole question, there- 
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fore, is as to whether the sale of said machine to ap- 
pellee was bona fide. 

We have carefully considered the evden and are 
satisfied that the trial court could not properly have done 
otherwise than instruct the jury to return a verdict in 
favor of the plaintiff. The evidence on the part of plain- 
tiff, showing a bona fide purchase on his part, was clear 
and positive, while the evidence attempting to show other- 
wise could only be drawn by inference from circum- 
stances proved, which were not inconsistent with the 
bona fide intention of the plaintiff in making the pur- 
chase, and which were not sufficient to constitute such a 
conflict of evidence as to demand a determination by a 
jury. 

The evidence shows that the Sachse-Bunn Company, 
agricultural implement dealers at Sioux City, Iowa, were 
the agents who sold the machine to Deaver for the Minne- 
apolis Threshing Machine Company, and conducted the 
proceedings for the foreclosure of the mortgage thereon. 
Appellee lived in Le Mars, Iowa, and was engaged in the 
work of repairing tractors. He did all that kind of work 
which was required by the Sachse-Bunn Company. - At 
the same time he did similar work for others. He had 
an arrangement with the Sachse-Bunn Company that he 
could do his own work at their place of business. He 
was employed by that firm to go to Tekamah and assist 
in the sale of the machine to Deaver at that place, which 
he did in part. He went to Tekamah with one of that 
firm to attend the sale. He bid $800 for the machine, 
and, being the highest bidder, secured the machine. He 
gave his check in payment for same, which was after- 
wards cashed, and the machine was shipped to Le Mars, 
Jowa, in the car ordered by the Sachse-Bunn Company 
before the sale. They turned the car over to him, and 
also furnished him the necessary bonds required in the 
litigation herein. En route he diverted the car to 
Cherokee, Iowa, where the Sachse-Bunn Company had a 
branch house. The attorney for appellants discovered 
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the machine there, and he was solicited to buy the same 
by one of the agents in charge of the place of business. 
‘I'he machine was then offered as a second-hand one. 
it was stated that, when fixed up, the guarantee of the 
Minneapolis Threshing Machine Company would be back 
of it. 

These are the circumstances which are relied upon to 
show that the appellee is not a bona fide purchaser. 
They are not sufficient. The inferences to be drawn from 
them are not irreconcilable and inconsistent with appellee 
being the actual bona fide purchaser of the machine, and 
do not present such a conflict of evidence that should be 
left to a jury to decide. 

The trial court in ruling on the motion for an in- 
structed verdict very fully and properly stated the sit- 
uation, when it said: 

“In this case there is no dispute whatever that Mr. 
Deaver bought a machine, and there is no dispute in the 
evidence that he bought a machine for a substantial sum 
cf money with certain warranties which have not been 
fulfilled. He was dissatisfied with the machine after 
making payment of $300 on account of the machine, and 
$98 for freight, total $398. In testing the machine he 
found it would not meet the warranties and he was dis- 
satisfied and he asked the concern who delivered it to 
him to put it in shape so it could be used. They made 
attempts to do that, but were unable so to do, and there 
is evidence tending to show that he turned it back to 
them; that is, tendered it back and offered to return it 
to Tekamah to the place where he got it, and left it sub- 
ject. to their orders at his place. Later the machine was 
brought into Tekamah and stood there for some time, 
and the company, evidently not being satisfied to accept 
tender of the machine back and cancel the indebtedness 
on it, foreclosed their mortgage on it. It was sold to 
the plaintiff in this case. Now, there is no doubt that, 
if the evidence in this case were such as in the case that 
was brought here by Mr. Deaver against the Minneapolis 
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Threshing Machine Company, he would be entitled to 
recover the amount that he had paid with interest, and 
it is unfortunate that he did not get his money before 
this sale was made so as to be saved all the trouble of 
this lawsuit and any subsequent trouble that might at- 
tain. But, be that as it may, the evidence in this case 
shows that this machine was sold under a foreclosure to 
the plaintiff in this case, and that he paid for it. I have 
allowed the defendant the very widest latitude, in fact, 
almost unprecedented latitude, in my experience in seek- 
ing to find evidence to upset the bona fides of that pur- 
chase, and we have gone right to- the edge of error, if 
not beyond it, in allowing the defendant to produce evi- 
dence, or to lead to evidence of fraud or lack of good 
faith that would impeach the title of the plaintiff in this 
case to this machine, and the comments that went with it. 
He gave his check on the 7th day of November, the date 
of that sale. The evidence is undisputed that the check 
was paid through the bank, and there is no evidence here 
that in any way impugns the motive or intent of the 
plaintiff in this case. He stands in just as good a condi- 
tion under the evidence in this case as the most honest man 
in this community would stand. Indeed, it is very un- 
usual under the circumstances of this case for one away 
from home to be able to show sach a clear bill of health 
as the plaintiff has shown in this case. His evidence was 
clear, unconfusing, and convincing, that he entered into 
this thing in good faith, and the evidence, having gone 
over the wide latitude that I have allowed Mr. Singhaus 
as representing his client to take in this case, fails to 
shake that in any particular in my judgment. I do not 
believe there is a question of fact in the minds of rea- 
sonable men to differ on in this case, that the evidence in 
this case does not show but what the plaintiff has a good 
title to this machine, and I am not sure but if I were to 
allow this case to go to the jury and they should find a 
verdict for the defendants in this case that it would be 
reversed by the supreme court, and I feel that there is 
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nothing left for me to do but to instruct this jury, as the 
law provides, where there is no question of fact upon 
which reasonable men can differ, to return a verdict for 
the plaintiff in this case.” 
We find. no error in the proceedings in the district 
court, and the judgment is 
AFFIRMED. 


GEORGE DIRKS ET AL., APPELLEES, V. ENSIGN OMNIBUS & 
TRANSFER COMPANY, APPELLANT. 


Fitep JAnoary 26, 1922. No. 21859, 


1. Negligence: Instruction. In an action involving the question of 
negligence on the part of the defendant, and contributory negli- 
gence on the part of the plaintiff, it is not error on the part of 
the court to instruct the jury as to the effect of defendant’s vio- 
lation of a statute or ordinance, and make no reference to the 
plaintiff in regard thereto, when the evidence fails to show any 
such violation on the part of the plaintiff. 


2. Master and Servant: NEGLIGENCE OF CHAUFFEUR: EviIpENcE. In 
order to hold the owner of a car liable for the tortious acts of 
another driving or operating the same, it must be shown that 
the party driving or operating the car was at the time the 
servant or agent of the owner, and was driving or operating the 
ear in the owner’s service. The fact that the person operating 
or driving the car had been recently in the employ of the owner, 
that the car was being used in the manner and in the locality 
where the owner usually used the same, and for a purpose not 
inconsistent with the owner’s business, is evidence of employ- 
ment and service to be considered by the jury. 


8. Corporations: ADMISSIONS oF AGENTS. Admissions made by the 
officer or agent of a private corporation, relative to any matter 
over which he has control or authority to decide and act upon, 
are binding upon the corporation 


APPEAL from the district court for Lancaster county : 
Euuiorr J. CLEMENTS, JUDGE. Affirmed. 


Maz V. Beghtol, Carl E. Sanden and Carlisle L. Jones, 
for appellant. 


‘Claude 8. Wilson and Albert S. Johuston, contra. 
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Heard before Lerron, Day and Dean, JJ., Di-wortu, 
District Judge. 


DitwortH, District Judge. 

Appellees are partners, doing business at Deshler, Ne- 
braska, under the firm name of Deshler Motor Company. 
On February 20, 1920, at about 1 o’clock p. m., appellee 
Fred W. Lentz was driving a Dodge automobile eastward 
on A street in Lincoln, Nebraska. With him were three 
Jadies and a child. <A street runs east and west, and is 
intersected by Twentieth street running north and south. 
Lentz states, and it is not disputed, that he was driving 
along the south side of A street at about 12 or 14 miles 
an hour; that when he got within about 12 feet of Twen- 
tieth street he saw a Ford truck coming south along the 
east side of that street; that the truck was a car length 
or two south of the alley in the block between A and B 
streets; that he considered he had plenty of time to 
cross Twentieth street, and when he was almost to the 
center of the intersection he realized the rate of speed 
the truck was running, which was from 25 to 30 miles 
an hour; that all he could then do was to go ahead and 
try to get out of the way; that he started his car up, 
but had not proceeded a car length before the truck 
struck his car at about the middle, throwing it over on 
the curb at the southeast corner of the intersection; that 
the truck struck the Dodge head-on; and that there was 
plenty of room for the truck to have gone to the rear of 
the Dodge. The ladies in the car with Lentz gave the 
same account as to how the accident occurred. Lentz 
immediately after the collision asked the driver of the 
truck why he ran into him. The driver replied that the 
brakes on the truck were out of order and he could not 
stop it. Lentz says he examined the brakes on the truck 
and found that they were out of order, and would not: 
work so as to hold the machine. Major Gross, a police 
officer, who came on the scene within 10 minutes after 
the accident, asked the.driver of the truck how fast he 
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was going and why he did not stop. The driver replied 
that he was going 25 miles an hour, and that the brakes 
on the truck were out of order. The Dodge car was 
badly wrecked, and this action was started to recover 
for damages done the car, in the sum of $1,000. 

The appellant filed an answer to the petition of the 
appellees, in which, after admitting that plaintiffs are 
partners and defendant is a corporation, denies each and 
every allegation of the petition. It also alleges further 
that “any damage or injury caused to the plaintiff by the 
collision referred to in plaintiff’s petition was caused 
solely by the gross negligence of the plaintiff himself, 
and not by any negligence on the part of the defendant.” 
Appellant introduced evidence of how the collision hap- 
pened. 

O. H. Lewis was called as a witness by the appellant. 
He testified that he was a salesman in the employ of the 
Marshall Oil Company, had driven a car about eight 
months, and on the day of the accident was driving his 
Ford car east on A street behind the Dodge car, and was 
about three-fourths of a block or a block away from the 
scene of the accident when it occurred. He corroborates 
Lentz as to the rate of speed the latter was driving until 
he got to about the width of the courtroom of the inter- 
section with Twentieth street, when he saw appellee start 
his car up to between 20 and 25 miles an hour; that he 
also noticed the Ford truck at that time, and it was 
about the same distance north of the intersection as the 
Dodge was west thereof; that the speed of the truck was 
between 15 and 18 miles an hour; and that he saw the 
truck try to slow down and turn to the east and “side- - 
swat” the other car. 

There is a jog in Twentieth street at its intersection 
with A to such an extent that the east line of Twentieth 
street north of A street would be the west line of 
Twentieth street south of A. Appellant showed by its 
employees that the brakes were tested when the truck 
was dragged into the repair shop, and were found to 
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work all right. The jury in rendering its verdict, in 
favor of the appellees, determined that it was the negli- 
gence of the driver of the truck that caused the collision. 
From the evidence we do not see how the jury could have 
determined otherwise. 

Appellant complains of instruction No. 8 given by the 
court on its own motion. While admitting that the in- 
struction stated the law correctly, yet appellant insists 
that, in referring to the defendant (appellant) solely, 
it was prejudicial. The instruction complained of reads 
as follows: 

“In determining whether the driver of the truck was 
guilty of negligence you may consider the provisions of 
the Nebraska statute regulating the use of motor vehicles 
on the streets of cities, which statute provides that so 
motor vehicle shall be operated within any city or village 
at a rate of speed greater than is reasonable and prope’, 
having regard for the traffic and use of the road and the 
condition of the road, nor at a rate of speed such as to 
endanger the life or limb of any person. In this con- 
nection you may also consider the provisions of the ordi- 
nances of the city of Lincoln relating to the use of streets 
and the operation of vehicles which have been intro-’ 
duced in evidence herein; and if you find, from a pre- 
ponderance of the evidence, that the driver of the truck in 
question, at the time of the collision in question, was vio- 
lating any of said provisions of the statute of the state 
of Nebraska or said ordinances of the city of Lincoln, 
then such violation will be evidence of negligence on his 
part from which you may find that he was guilty of 
negligence.” 

This instruction relates solely to the violation of the 
state law or city ordinance regulating motor vehicles by 
the driver thereof, and tells the jury that, if they find that 
the driver of the truck was at the time of the collision 
violating any such law, they could then find him guilty 
of negligence. The objection offered is that it is made 
to apply to.the driver of the truck, and not to ap- 
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pellees. It is true that the instruction refers to the 
driver of the truck only, but it was proper under the facts 
as shown by the evidence. Whatever negligence the ap- 
pellee Lentz may have been guilty of, it was not shown 
that it resulted from the violation of any state law or 
city ordinance. Therefore, such an instruction would 
not be applicable to appellees. 

On the other hand, the undisputed evidence and the 
physical facts show that the driver of the truck was vio- 
lating the ordinance of the city of Lincoln at the time. 
The ordinances of the city of Lincoln were introduced 
in evidence. They provide that the operator of a motor 
car approaching an intersection shall yield the right of 
way to any vehicle approaching from the right. This the 
driver of the truck did not do. The speed should not ex- 
ceed 20 miles an hour. The driver of the truck admitted 
that he was going at least 25 miles an hour. Motor 
vehicles must use the right-hand side of the street. The 
fact that the Dodge car lay on its side at the southeast 
corner of the intersection shows clearly that the truck 
must have been coming along the left-hand side of 
Twentieth street. The evidence warranted the instruc- 
tion as given. The record does not show that appellant 
asked to have it modified before given, or offered any in- 
struction to cover the subject as he thought it should be. 
He is not in a position to now complain. 

Appellant raises the question as to whether the driver 
of the truck was in its employ at the time, and was en- 
gaged in its business. These are questions of fact, to 
be determined as other questions of fact by the jury. It 
is conceded that the truck in question was owned by 
the appellant, and was being operated by the driver with 
its knowledge and consent. It is shown by the evidence 
offered by the appellant that the driver was an “extra 
man” employed by appellant by the hour. Appellant in- 
sists that at the particular time under consideration the 
driver was not in its employ, and was not engaged in its 
business, 7. e., baggage and passenger transfer. 
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In order to hold the owner of a machine liable for 
negligence of an employee driving or operating it, the 
burden is on the plaintiff to show that such person is the 
agent, servant or in the employ of such owner, and was 
at the time operating or driving the same in the service 
of the owner. Quite frequently this is very difficult, 
if not impossible, for the plaintiff to prove. The knowl- 
edge is often solely in the other party, or under such 
party’s control, and can only be obtained from unwilling 
and unfriendly witnesses. This places the plaintiff in an 
unfair and unjust position. To obviate this, the courts 
of several states have announced the proper rule to be 
that, when the plaintiff has shown who was the owner 
of the car, that the driver was or very recently had been 
in the employ of such owner, and that at the time of the 
tortious act complained of the car was being driven or 
’ operated in the locality in which the owner used such 
car, and the use of the car at such time was consistent 
with the business engaged in by the owner of the same, 
then the burden is on the owner to show that the driver 
was not.at the time in his employ, or was not engaged 
in driving or operating the car in his service. The case 
of Long v. Nute, 123 Mo. App. 204, cited by appellees in 
their brief, states the correct rule very clearly in these 
' words: 

“Where a servant, who is employed for the special pur- 
pose of operating an automobile for the master, is found 
operating it in the usual manner such machines are 
cperated, the presumption naturally arises that he is 
running the machine in the master’s service. If he is 
not so running it, this fact is peculiarly within the knowl- 
edge of the master, and the burden is on him to over- 

throw this presumption by evidence which the law pre- 
- sumes he is in possession of. It would be a hard rule, in 
such circumstances, to require the party complaining of 
the tortious acts of the servant to show by positive proof 
that the servant was serving the master and not himself, 
and the fact that the chauffeur made a detour from the 
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direct route from defendant’s home to the fair grounds 
does not change the presumption or relieve the master’s 
liability for injuries caused by careless driving.” 

The same rule is held by the court of Washington, in 
Burger v. Tazicab Motor Co., 66 Wash. 676; and of 
Oregon in West v. Kern, 88 Or. 247, L. R. A. 1918D, 920; 
also by the courts of Georgia, Pennsylvania, Texas and 
. Colorado. 

As further evidence of the employment and services of 
the driver of the truck, appellee Lentz, Robert Kimball, 
husband of one of the ladies in the Dodge car at the 
time of the collision, and F. R. Elston, each testified to 
a conversation had with the president of appellant com- 
pany, at its office, on the second day after the occur- 
rence, regarding the same; that Terry, the president of 
appellant company, then stated that he considered one 
driver as much at fault as the other, and, when the © 
speed of the truck was mentioned, he stated that the 
truck could not have been going 25 miles an hour be- 
cause it had stopped at a house upon the hill to deliver a 
trunk, and therefore could not have picked up that much 
speed in so short a distance. Terry denies making any 
such statement or admission, and is supported by a 
number of employees of the company, who testified that 
they were present and heard no such statement made. 
They state, however, that the conversation took place on 
the afternoon of the collision. They are positive as to 
the time.- On the other hand, appellee Lentz, Kimball 
and Elston are positive the conversation took place the 
second day after, and that they were there but once. 
Appellant’s employees were so indefinite as to other 
parts of the conversation heard by them that it may be 
they were mistaken as to the date or the persons who 
were present. 

Appellant insists that, even if Terry did make such 
admission or statement, the appellant company would 
not be bound by them, and that they should not be con- 
sidered as evidence. We do not consider such to be the 
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rule. He was the president of the company, had charge 
of its affairs, and it was his duty as an officer of the com- 
pany to investigate, consider and pass upon the matter 
under consideration, and decide as to the position of the 
company in relation thereto. Any statements that he 
might make in regard thereto would be binding upon the 
company. 22 C. J. 388. 

Appellant called as a witness one Hampton, one of its 
employees, who at the time of the collision had charge 
of the drivers for the company and directed their move- 
ments. He testified that the name of the driver of the 
truck was Brown; that Brown was an extra man, one 
whom they hired by the hour when they needed addi- 
tional drivers; that Brown had worked some that morn- 
ing for the company; that at noon on the day of the acci- 
dent Brown asked to borrow the truck to go on a personal 
errand to see about getting a job; that he let him have 
the truck for that purpose; that Brown did not take a 
trunk with him for delivery. 

In this case there is a conflict of evidence as to the 
employment and service of the man Brown, who was not 
called as a witness. It was for the jury to decide. 
While we might not have come to the same conclusion as 
“the jury, relative to the employment and service of 
Brown, yet there was evidence to support their finding, 
and we shall not disturb the same. 

We find no error in the trial of this case, and the judg- 
ment of the district court is, therefore, 

AFFIRMED. 


ELIZABETH TIBRNAN, APPELLANT, V. CHRISTOTHER TIER- 
NAN, APPELLEE. 


Finep JANUARY 26, 1922. No. 21985. 


Husband and Wife: ANTENUPTIAL AGREEMENT. Parties contemplating 
marriage entered into an agreement, whereby their property 
rights after marriage were settled or attempted to be settled. 
Among other things, the agreement provided: “In consideration 
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of said marriage and covenants herein, the party of the first part 
gives to the party of the second part during her natural life, 
provided in event she survives the party of the first part, so 
long as she shall remain single and the widow of the party of the 
first part, the following described real estate.” Held, that the 
true intent of the parties in making such agreenient was that the 
woman should have maintenance during her life, and that such 
provision of the agreement gave her the right to possession of 
the real estate and the rents and profits arising therefrom, in the 
event she survived the man; such arrangement commencing at the 
time of his death and continuing as long as she lived as his 
widow. 


APPEAL from the district court for Lancaster county: 
WitittamM M. Morninc, Jup¢e. Affirmed. 


H. R. Ankeny. and Cosgrave | & Campbell, for eee 
Doyle, Halligan & Doyle, contra. 


Heard before Letton, Day and Dran, JJ., CLEMENTS 
(E. P.) and DirwortH, District Judges. 


DitwortH, District Judge. 

Appellant and appellee were married in 1915. Ap- 
pellee was a man well along in years, while the appellant 
was middle-aged. He was quite wealthy and she was 
in very moderate circumstances. Before the marriage 
took place they entered into an agreement, wherein they 
settled their property rights when married. This agree- 
ment reads as follows: 

“This agreement made this 9th day of April, A. D. 
1915, by and between Christopher Tiernan of Lincoln, 
Nebraska, party of the first part, and Elizabeth Schulte 
of Lincoln, Nebraska, party of the second part, wit- 
nesseth : 

“Said parties are engaged to be married and anticipate 
becoming husband and wife in the near future. Each of 
said parties is the owner of real estate and personal 
property. The party of the first part is the father of 
living children by former marriage. 

“Now, therefore, in consideration of said con- 
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templated matrimony between said parties, and the pay- 
ment of the sum of one dollar by each of said parties to 
the other, it is mutually convenanted and agreed by and 
between said parties; neither of said parties shall ever be- 
come liable for any debt contracted by the other party. 

“Each of said parties hereby quitclaims, renounces and 
1elinquishes all claim of interest, and all interest in the 
property, real, personal, or mixed, of the other, both as 
to the property in possession and that which may here- 
after be acquired by either of said parties, and quit- 
claims, conveys and renounces all interest in the rents 
or profits of the property of the other, and will forever 
refrain from interference in the management of said 
property, and the collection of rents and profits thereof. 
The intention being to leave the separate property of 
each of the parties to this contract free from: acquiring 
any interest therein by the other party, by rcason of said 
marriage. 

“Tach party hereto shall sell and convey any real estate 
owned by him or her without the other joining in the 
conveyance. 

“Fach of said parties hereby releases, relinquishes, 
and conveys all right of inheritance of every nature and 
description in the property of the other, whether home- 
stead, child’s share, dower, courtesy, widow’s settlement, 
and every other right which may or would result or be 
acquired by said marriage, but for this contract.. The 
said parties each renounce the right to administer the 
estate of the other. 

“In consideration of said marriage and covenants 
herein, the party of the first part gives to the party of 
the second part during her natural life, provided in 
event she survives the party of the first part, so long as 
she shall remain single and the widow of the party of 
the first part, the following described real estate, to wit: 
East one-half of lot nine (9) in block sixty-three (63) in 
Little’s Addition to the city of Lincoln, Nebraska. At 
the death of the party of the second part, or in case she 
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survives party of the first part, and marries, said grant 
to her shall ipso facto terminate, and C. W. Tiernan, 
owner of the fee, subject to above grant shall instantly 
take full possession of said property. 

“The said Elizabeth Schulte, party of the second part, 
‘in consideration of the above property for her, the 
covenants and agreements herein, does hereby release, 
convey, and quitclaim to said Christopher Tiernan, all 
interest I may acquire by virtue of said marriage in and 
to all his property, both real, personal, and mixed, now in 
his possession or that he may hereafter acquire, re- 
nouncing forever all claim in law or equity, all right of 
homestead, survivorship, all estate of inheritance, dower, 
ehild’s part, widow’s allowance, all rights which may be 
created by any future change in the law of inheritance, 
all rights under the present law of inheritance, whether 
in the state of Nebraska or elsewhere. 

“Should said betrothal, when consummated in mar- 
riage, for any reason prove infelicitous, and a separation 
take place, which God forbid, the foregoing renunciation 
of all claim to the property of said Christopher Tiernan, 
shall likewise apply to such condition, and I here now 
renounce all right to alimony, maintenance, or separate 
support, and further forever renounce all right to any 
interest of any nature or description in or to the prop- 
erty of said Christopher Tiernan, under any and all 
vicissitudes which can or may arise. 

“No possible future condition, whether foreseen or 
anticipated or not, shall ever be deemed an exception 
or waiver to this my renunciation of all and every right 
in or to any part of the property of said Christopher 
Tiernan, with which said marriage to him would or 
might clothe me, but for this agreement. I shall not 
inherit any property or money from him. No allowance 
shall be made from his estate to me. 

“My right to administer his estate is renounced. These 
covenants are irrevocable.” 

The marriage was consummated, but ended unfort- 
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unately. Where the fault lies we are unable to say, for 
that part of the case is not before us. 

After many disputes, and some litigation, between the 
parties, appellant commenced this action. She sets out 
three causes of action in-her petition. The first asks for 
separate maintenance and support because of cruelty, 
abandonment and nonsupport on the part of appellee. 
The second cause of action sets out that paragraph of 
the agreement which reads: “In consideration of said 
marriage and covenants herein, the party of the first 
part gives to the party of the second part during her 
natural life, provided in event she survives the party of 
the first part, so long as she shall remain single and the 
widow of the party of the first part,” and asserts that 
the same gave her a life interest in the property men- 
tioned therein, commencing at the date of their mar- 
riage. The third cause of action is for an accounting 
of the rents and profits for said premises from the date 
of the marriage, and prays for judgment therefor in the 
sum of $15,000. 

Appellee filed an answer, admitting the marriage of 
the parties, and denying all claims as to acts of cruelty, 
abandonment and failure to support, as set out in ap- 
pellant’s first cause of action; and pleads res judicata 
as to the second and third causes of action; also, that said 
contract or agreement herein referred to “was made for 
the purpose, in the event of the death of this defendant, 
of providing the income from said property for the plain- 
tiff during the remainder of her life, or until she re- 
married, and not otherwise, and was so thoroughly 
understood and considered by the plaintiff and de- 
fendant.” Further answering, the appellee states that 
appellant was guilty of extreme cruelty toward him, in- 
stances of which are cited, and that she had abandoned 
him. Appellee prays that the action be dismissed as to 
appellant’s cause ‘of action, and that he be granted an 
absolute divorce from her. 

Appellant filed a reply, denying every allegation of the 
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answer, except that relating to the marriage, and of the 
entering into of the agreement set forth in the petition; 
and alleging that the construction of the agreement, 
as alleged by the answer to have been understood and 
considered by the parties, is without force and effect, for 
the reason that said provision is void and against public 
policy and in violation of the marriage contract, con- 
travenes the purposes and objects of the marriage, and 
tends to induce a separation and divorce of the parties. 

Trial was had and decree rendered in favor of appellant, 
granting her separate maintenance, and $125 a month 
alimony from May 1, 1920. Judgment was entered 
against appellee for $1,150, amount of the alimony 
unpaid to March 1, 1921. Such monthly payments were 
to continue during the joint lives of the parties. It was 
also decreed that the title to the east half of lot 9, of 
block 63, Little’s addition to Lincoln, be confirmed and 
quieted .in plaintiff for such period as she remains un- 
married after the death of defendant, and that she re- 
cover the possession, rents and profits from the same 
after the date of the death of said defendant, and for so 
long a period as she remains unmarried; that she take 
nothing by her action for accounting; dismisses appellee’s 
cross-petition for absolute divorce; and allows appellant 
$400 attorney’s fees. 

Appellant appeals from that part of the decree relating 
to the construction of the contract and accounting, but 
not from that part granting separate maintenance and 
alimony, and brings the case to this court upon the 
record alone, no bill of exceptions having been prepared 
or settled. : 

: Appellee insists very strongly that the appeal in this 
instance should be dismissed, for the reason that full 
consideration cannot be given the subject matter without 
the evidence being before the court. There is consider- 
able force in this position, and if we had not come to a 
conclusion affirming the decree of the trial court on its 
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merits, we would have given the objection raised by ap- 
pellee more consideration. 

The trial court gave proper construction to that part 
of the antenuptial agreement under consideration, read- 
ing as follows: “In consideration of such marriage and 
convenants herein, the party of the first part gives to 
the party of the second part during her natural life, 
provided in the event she survives the party of the first 
part, and so long as she shall remain single and the 
widow of the party of the first part.” 

Section 6195, Rev. St. 1913, provides that in every 
conveyance the true intention of the parties shall be 
carried out. In construing this agreement it devolves 
upon us to ascertain the intention of the parties in enter- 
ing into it. To do this properly the conditions and cir- 
cumstances surrounding the transaction should be con- 
sidered. Appellee was a man possessed of considerable 
property, and was 78 years of age. Appellant had no 
means of her own to speak of; it being intimated in the 
argument, and not disputed, that at the time of this 
agreement she was doing menial work in order to sup- 
port herself. On the one hand, we have an old man who 
needed care and attention and the comforts of a home; 
on the other, we find a woman who had no home and no 
means of support other than that derived from her daily 
work. They entered into this agreement, and it is evi- 
dent from the face of the agreement, when considered 
with the conditions surrvanding the parties, that the ob- 
ject and purpose of this paragraph under consideration 
was that appellant should be provided with maintenance 
during her entire life. Under this agreement she had 
a home with appellant as long as they remained husband 
and wife. During such time it was his duty to provide 
such a home for her and maintenance. At his death this 
contract steps in and takes the place of his obligation as 
a husband, and makes provision for the maintenance of 
appellant so long as she remains single. In the event 
of her remarriage, the duty of providing her with a home 
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and maintenance would fall. upon the man she married. 
This agreement was legal in every way, and, as construed 
by the court, was one of great benefit to appellant. It 
provided maintenance for her as long as she lived. 

The trial court properly construed this agreement, and 
the decree entered by it should be sustained. We find no 
error on the part of the trial court in the disposition of 
this case, and its action is therefore 

AFFIRMED. 


FRANK BrwUc8, APPELLANT, V. GROVER C. ALBAUGH ET AL., 
APPELLEES. 


Firep JANuARY 26, 1922. No. 21623. 


1. Deeds: Unpove INriuence. The undue influence which will 
avoid a deed is an unlawful or fraudulent influence which con- 
trols the will of the grantor. The affection, confidence and grati- 
tude of a parent toward a child or grandchild, or other rela- 
tives, which inspires the gift, is a natural and lawful influence, 
and will not render it voidable unless this influence has been so 
used as to confuse the judgment and control the will of the 


donor. 

2. Detivery. “The delivery of an instrument is a ques- 
tion of fact to be determined by ascertaining the intention of the 
parties thereto.” Home Fire Ins. Co. v. Collins, 61 Neb. 198. 

3, Acceptance. The recording of a deed by the 


grantor is evidence both of delivery and acceptance, if the con- 
veyance is beneficial to the grantee. 


AppEAL from the district court for Pawnee county: 
JoHN B. Raper, Jupce. Affirmed. 


John C. Dort and W. J. Davidson, for appellant. 
Barton & Barton, contra. 


Heard before Morrisspy, C. J., Rose, Atprica and 
Frianspure, JJ., Graves and WEstc#, District Judges. 


Graves, District Judge. 
This is an appeal from the finding and decree of the 
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‘district court for Pawnee county, dismissing the petition 
of the plaintiff and appellant and quieting title in Elmer 
L, Albaugh to the N.E.14 of the N.W.%4, and in Grover C. 
Albaugh to the N.W.% of the N.W.144, of section 1, town- 
ship 1, range 12, in said county, in the state of Ne- 
braska, and decreeing that the mortgage of Margaret 
Wishart Miller, executed by Grover C. Albaugh, was a 
first lien on the lands described therein. 

The action was in the nature of a bill in equity in- 
stituted by plaintiff to set aside certain deeds of warranty 
executed by Margaret Lowrie on April 20, 1909, and 
duly recorded on April 22, 1909, conveying title to the 
respective parcels of land to said Elmer L. and Grover C. 
Albaugh, who were grandchildren of Mrs. Lowrie, the 
plaintiff being a son of Mrs. Lowrie by her first husband, 
The action was comnienced in April, 1917, and based on 
alleged fraud and undue influence of one George W. 
Albaugh, a son-in-law, over said Margaret Lowrie, and 
that the deeds to said Elmer L. and Grover C. Albaugh 
were never delivered. 

The evidence discloses that Margaret Lowrie, two sons 
by a former marriage, and her husband, came to Pawnee 
county and settled upon the north half of the north half 
of section 1, township 1, range 12, as a homestead, about 
the year 1867; that the plaintiff, Frank Bruce, and a 
brother two years older, then boys 138 and 15 years of 
age, respectively, lived with their parents and indus- 
triously improved and tilled said land; that, later, two 
daughters were born to Mr. and Mrs. Lowrie; that the 
elder of the Bruce boys died at the age of 22, unmarried; 
that the plaintiff married in about the year 1878, and 
rented the homestead, living with the family, and 
so continued to live until the year 1890, at which time 
George W. Albaugh married Janie Lowrie, and also 
moved in with the Lowrie family. Troubles arose be- 
tween Mr. Bruce and Mr. Albaugh, resulting in Mr. Bruce 
renting a farni in the neighborhood, and a year or two 
later moving permanently to the state of Oklahoma. 
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Sometime in March, 1883, John Lowrie and his wife, 
Margaret Lowrie, separated, at which time John Lowrie 
conveyed the land in controversy, and the N.W.14 of the 
N.E.1%4 of said section 1 to his wife, Margaret, retaining 
the N.E.¥4 of the N.E.14 of said section 1. Afterwards 
Margaret Lowrie purchased the S8.W.14 of the N.E.14 of 
said section 1. In June, 1903, Margaret Lowrie con- 
veyed to George W. Albaugh the W.14 of the N.E.14 of 
said section 1, for the consideration of $1,600, taking 
a mortgage back for the sum of $1,000, which mortgage 
was released of record January 16, 1906, and on the same 
date George W. Albaugh executed a mortgage to Mar- 
garet Lowrie on the N.W.14 of the N.E.14 of said section 1 
for the sum of $500, which mortgage was released on 
March 5, 1907, and on the same day George W. Albaugh 
executed a mortgage to Margaret Lowrie, on the last 
above-described land, in the sum of $1,000, which was 
released on the 2d day of December, 1912. 

To George W. Albaugh and wife, Janie, were born two 
sons, September 8, 1892, Grover C. Albaugh, and in 
April, 1903, Elmer L. Albaugh, and on the 22d day of 
May, 1903, Janie Albaugh died. 

On March 14, 1916, Grover C. Albaugh, then un- 
married, executed a mortgage to secure the sum of 
$1,500 to defendant, Margaret Wishart Miller, upon the 
N.W.14 of the N.W.14 of said section 1, which mortgage 
was duly recorded and is in full force and effect. It is 
stipulated that this mortgage was taken by Mrs. Miller 
without notice or knowledge of the claims of Frank 
Bruce on said lands. 

Plaintiff alleges that the alleged fraud was not dis- 
covered until September 15, 1916. It will be observed 
that all of the mortgages executed by George W. Al- 
baugh to Margaret Lowrie and released, as disclosed by 
the record, conveyed all or a part of the W.14 of the N.E.14 
of said section 1, and not the land in controversy, the 
title to which was retained by Margaret Lowrie until she 
executed the deeds in controversy on April 20, 1909. It 
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is stipulated by the parties to this suit that Margaret 
Lowrie had and held the contract with the commissioners 
for the care of the poor of Pawnee county from 1884 to 
and inclusive of the year 1912. The plaintiff, Frank 
Bruce, was born in about 1854, as he was 13 years of 
age when the family moved to the homestead, and evi- 
dently arrived at the age of 21 years in 1875, and worked 
without remuneration on the farm, for his mother, for 
three years, until his marriage in 1878, after which he 
rented the farm of his mother, paying as rent therefor 
“one-third of the grain and hay,” as stated in his testi- 
mony, until the trouble with George W. Albaugh in 1890, 
at which time he testifies his mother told him, “I have 
rented the place to George Albaugh and I would have 
to go.” 

This case is tried de novo, and the writer has carefully 
read the testimony of all the witnesses. The record dis- 
closes that after October, 1890, George W. Albaugh and 
wife, Janie, continued to live with Margaret Lowrie up 
to the date of Janie Albaugh’s death in May, 1903, and 
the defendant Grover C. Albaugh was born at the home 
of Mrs. Lowrie on September 8, 1892, and Elmer L. 
in April, 1903; their mother died May 22, 1903, and 
after that time George W. Albaugh and his two boys con- 
tinued to operate the farm and live at the home of 
Margaret Lowrie. Mr. Albaugh married a second time 
in 1905 and continued to live with Mrs. Lowrie and 
the boys until his death on the 7th day of February, 
1916. Mrs. Lowrie died in September following. Their 
relations .were agreeable and harmonious except an 
episode related by the witness Ida Jones. 

The witness for the plaintiff, John Marshall, referring 
to a conversation with George Albaugh with reference to 
improvements he was making, testified: “TI said, ‘George, 
JV’d hate to be putting improvements here; when the old 
lady is gone, Bruce will come in’ ” To which George Al- 
baugh is supposed to have replied: “It will be damned 
little he will get out of it.’ Referring to a conversation 
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had with Margaret Lowrie, some two or three years 
after the death of her daughter Janie: “She told me she 
was going to deed one forty to Grover, the other forty 
to Elmer, and the thousand dollars she got from George 
should go to Frank; that would make it, she thought, 
as near equal as she could divide it.” To the same effect 
is plaintiff’s witness, Mary Storant, a county charge, 
who lived with Mrs. Lowrie from 1884 until her death 
in September, 1916, and she further testified that on two 
or three occasions in the latter years of her life she 
found Margaret Lowrie in her room crying, and when 
she asked her what the trouble was, she answered, “She 
could not tell me.” The same witness, recalled by 
plaintiff, questioned by the court: “Q. Mrs. Storant, 
did you ever hear any quarrel between George Albaugh 
and Mrs. Lowrie? A. No. Q. Did you ever hear 
George use any rough or profane language toward Mrs. 
Lowrie, swear at her? A. Not when I was around. 
Q. Well, you never heard it, that is what I am getting 
at? A. No.” 

Many of the witnesses for the defense testified of hear- 
ing Margaret Lowrie at different times, before and after 
the execution of the deeds, say that she intended to deed 
“or had deeded the forty on which the buildings were lo- 
cated to Elmer, and the other forty to Grover.” And 
all the witnesses, without exception, who testify on that 
subject, assert that Margaret Lowrie had a good active 
mind and alert, and conducted her own business without 
assistance or advice, and was not easily influenced. To 
the same effect was the witness, Arthur H. Pelton, 
cashier of the State Bank of Dubois, who had business 
relations with Margaret Lowrie many years. He said, 
on the date of the execution of the deeds in controversy, 
that she came to the private office of the bank alone, and 
told him what she desired to do with the land. and he 
made out the deeds, exhibits 8 and 9; she signed and 
acknowledged the deeds, and took them to the lobby of 
the bank, where she delivered them to George W. 
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Albaugh; that Mr. Albaugh delivered the deeds, with re- 
cording fees, to the witness, with directions to have them 
recorded; that in pursuance of such directions he had 
the instruments recorded, and, when returned from the 
recorder’s office, placed the deeds with the private papers 
of George W. Albaugh, as directed. 

In view of the fact that Margaret Lowrie, long before 
the deeds were executed, told John Marshall, Mary 
Storant, Ola Albaugh, and R. H. Church, that she in- 
tended to make the conveyances, and that during the 
seven years following the execution thereof, and before 
her death, she related the fact to witnesses Henry 
Hunzeker, Louis Kaiserman, and Carrie Albaugh, it 
leaves no room for doubt that delivery of the deeds, 
as above related by the witness Pelton, was in harmony 
with the purpose and intent of Mrs. Lowrie to convey 
the title to her grandsons. 

“The delivery of an instrument is a question of fact to 
be determined by ascertaining the intention of the parties 
thereto.” Home Fire Ins. Co. v. Collins, 61 Neb. 198.° 

The question of mental capacity is not in this case. 
The plaintiff testifies that his mother was managing her 
own business and was able to get around and look after 
it until the latter two years of her life. 

The only remaining question is: Did George W. 
Albaugh have such influence with his mother-in-law as to 
cause her, contrary to her wish and will, to convey the 
property in question to his sons? There is no direct testi- 
mony that he ever tried so to do. The circumstances 
were favorable, as they lived together for about 25 
years, and no doubt he was unfriendly toward plaintiff. 
There is disclosed a close confidential ‘and friendly rela- 
tionship between Mrs. Lowrie and her son-in-law. She 
had previously conveyed to him the other eighty for 
about one-third of its value. Her motive for so doing is 
not disclosed. The $1,000 which Mrs. Lowrie said she 
intended plaintiff should have, at the same time, and tu 
the same persons she said she would deed these lands 
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to her grandsons, for some unexplained reason was not 
fulfilled. Whether she changed her mind or some other 
reason intervened is not disclosed. There is no evidence 
that Mrs.-Lowrie had ever directed George W. Albaugh 
or any other person to make such payment or made pro- 
vision therefor. Notwithstanding this omission, we are 
convinced that the natural love and affection for her 
two grandsons, whom she had mothered since the death 
of her daughter Janie, was the moving cause for the 
execution of the deeds, and clearly her purpose and 
desire. 

“Where the evidence clearly discloses competency and 
perfect freedom on the part of a grantor in making a 
deed, the court will not be justified in setting it aside.” 
Hacker v. Hoover, 89 Neb. 317. Brugman v. Brugman, 
93 Neb. 408; 18 C. J. 240. 

It follows that the decree of the district court is right 
and is 

AFFIRMED. 


Ciry oF NEBRASKA CITY, APPELLANT, V. NEBRASKA CITY 
Speep & Farr ASSOCIATION ET AL., APPELLEES. 


Fitep January 26, 1922. No. 21472. 


1. Municipal Corporations: Grant or Use or Parks. A city can- 
not by lease, estoppel, or otherwise, grant to-any person or asso- 
ciation the use and control of such part of its public park as to 
practically deprive the public continuously of its enjoyment, nor 
delegate the use and control thereof to private individuals or 


associations. 

2: : In providing for the use and control of its 
public parks, a city, by its proper officers, performs a govern- 
mental function, and is not acting in its proprietary or business 
capacity. 

3. EsToPpreL,. A city may be estopped from deny- 


ing the validity of a contract, irregularly made by it, with refer- 
ence to matters concerning its business of a proprietary char- 
acter, when it has received benefits from such contract, if it had 
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authority to make such contract in the first instance. But a city 
cannot be estopped from denying the validity of a contract which 
it had no authority to make. 


APPEAL from the district court for Otoe county: JAMES 
T. Beciey, Jupce. Reversed. 


W. F. Moran and W. W. Wilson, for appellant.’ 
L. F. Jackson, contra. 


Heard before Morrissey, C. J., Rose, ALpRicH and 
Franspurc, JJ., GRAVES and Wetcu, District Judges. 


Wetcu, District Judge. 

This action is brought by appellant, plaintiff below, to 
recover from appellees the possession and control of 30 
acres of one of the public parks of appellant, containing 
46 acres in all. 

The appellee claims the right to the possession and 
control of the land in controversy by virtue of a certain 
agreement, made on or about December 21, 1908, by the 
board of park commissioners of the city of Nebraska 
City with the Nebraska City Speed & Fair Association, 
and by the city council of the city of Nebraska City by 
resclution ratified and confirmed. This agreement pro- 
vided that, in consideration of appellee, Nebraska City 
Speed & Fair Association, constructing and maintaining 
a race track in said park, the board of park commis- 
sioners, for themselves as such board and for said city, 
did grant to said appellee for a term of 25 years the 

.grounds designated upon a plat attached thereto as a 
race track, also ground upon which the amphitheater or 
grandstand was to be erected by the city, together with 
all the grounds south of “Second corso” (which road the 
county commissioners proposed to vacate; the location of 
which road is not shown in the record herein). The 
appellee Nebraska City Speed & Fair Association, by 
‘he terms of said agreement, was to have exclusive use 
and control of said ground so granted to it, for its race 
track, except the infield in said race track; also such 
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use and control of land adjacent to such race track south 
of said “Second corso,” to be used by appellee for barns, 
sheds, and corrals. And at all times said appellee was 
to have the exclusive control and supervision of said race 
track, buildings, and grounds. It was further provided 
in said agreement that said appellee should have the ex- 
clusive control of the entire tract of land comprising 
said park, during race-meetings, fairs, and expositions, 
given by it or under its contro], and that it should have 
full power to charge admission and entry fees to such 
meetings; all receipts therefor to be the property of said 
appellee. It was also provided that the infield of said 
race track might be used for baseball, football and 
circuses, at the regular license price, and all other 
athletic amusements and sports might be held thereon, 
all of which were to be held at such times as might be 
consistent with the uses and purposes of said ground 
and buildings by said Nebraska City Speed & Fair Asso- 
ciation, and npon reasonable rules and regulations to be 
made by said Nebraska City Speed & Fair Association 
and the board of park commissioners of said city. Said 
Nebraska City Speed & Fair Association, under the 
terms of said agreement, was also to have, during the 
time covered thereby, the use of a house then situated 
on said land, without charge, for occupation by its care- 
taker, and if not so used, and a revenue was derived 
therefrom, such revenue should go to the city. And it 
was further provided that at the expiration of said agree- 
ment said appellee should have the right to a renewal. 
thereof. The appellee Tom Kastner claimed that he was 
in possession of said premises as caretaker and lessee of 
said Nebraska City Speed & Fair Association. Upon the 
execution of said agreement said Nebraska City Speed 
& Fair Association entered into possession of the land, 
the use and control of which was purported to be thus 
eranted to it, built a race track thereon, fenced the same, 
and erected barns aud sheds on land adjacent to said 
race track, expending in the aggregate therefor about 
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$11,000. Said city built an amphitheater, fenced the en- 
tire 46-acre tract, and, together with the board of county 
commissioners, built a foot-bridge across a ravine throngh 
which a creek flowed through said park. The Nebraska City 
Speed & Fair Association annually from 1909 to 1918, in- 
clusive, held an annual race-meet of three days’ duration, 
and at one time had an exhibit of stock on said grounds. 
No race-meet or other affairs have been held by said ap- 
pellee since 1918, but it has continued in possession of 
the ground claimed by it, has pastured the same with 
sheep, goats, horses and cows, including in such pasturage 
6 tract of about two acres at the northwest corner of the 
lands of said park lying south of Table creek, which was 
not included in the lands covered by said agreement. 
Appellee association, by its caretaker, has also, for the 
greater portion of the time during the two years pre- 
ceding the commencement of this action, kept locked 
a certain gate to an entrance to said park opening upon 
said two acres, which two acres are covered with large 
trees and blue grass. The said gate is also the only en- 
trance to said park to reach the race track therein, except 
one which would require the passage along and neav said 
barns to reach said race track. Appellees have thereby 
kept the public from enjoying the use and benefit of said 
race track and the grounds of said park which are in 
controversy herein, and have kept the gates opening to 
said race track locked, and the appellee Kastner, as care- 
taker and lessee of said Nebraska City Speed & Fair 
Association, has demanded a part of the gate receipts 
from baseball games, desired to be held on the infield of 
said race track, and kept the gate to said park locked 
when ball teams desired to play therein. The appellee 
Nebraska City Speed & Fair Association has rented said 
crounds to the appellee Kastner for $120 to $150 a year, 
and said Kastner has sublet the house thereon to other 
parties, receiving one-half the rent paid by him, and no 
part of said rent has been paid to said city. 

The cnly conclusion that can be drawn from the fore- 
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going facts, as to the object and purpose of said agree- 
ment, is that the same was for the purpose of giving to 
the Nebraska City Speed & Fair Association, at the ex- 
pense of the taxpayers of said’ city, grounds upon which 
to build a race track for said speed association, and 
grounds for holding its race-meets, to which it charged 
an admission. The record shows that the city of Ne- 
braska City voted bonds in the sum of $5,000 to procure 
funds for the purchase of said 46 acres, and also paid 
therefor the sum of $5,000 received by it from the sale 
of a tract of land which had some years prior thereto 
been purchased with the fund of $5,000 which had been 
placed in the hands of one W. FE. Hill by certain in- 
dividuals as trustee to be held and invested for park 
purposes in Nebraska City, and also $500 from other 
funds of the city, making the aggregate $10,500 paid by 
the said city in the purchase of the land for said park. 

If a race track, for holding race-meets, is a proper im- 
provement for a public park, it must be under the control 
of the park commissioners of the city. The city had the 
right to acquire the lands for a public park. When so 
acquired it must be used for a public park, and the public 
must be allowed access thereto, subject only to rules and 
regulations made by the board of park commissioners and 
ordinances of the city. Neither the park commissioners 
nor the city have authority to delegate to, or share with, 
appellees herein, or any person, the making of rules ani 
regulations governing the control of its public park. 
Neither the park commissioners nov the city had the 
power to grant to appellee the exclusive use and control 
of said race track. 

The appellee Nebraska City Speed & Fair Association 
contends that the city is estopped from denying that the 
said agreement with the city is valid, and from claiming 
that it is void for want of power in the city to grant to 
appellee the use of said premises, by reason of the fact 
that in pursuance of said agreement, with knowledge of 
said city, said appellee has made, and was permitted 
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Ly said city to make, the improvements in said park made 
by it and expend the sum therefor heretofore mentioned. 
It also claims, that by virtue of a proposition made to 
said city, whereby 24 acres of land. purchased with the 
aforesaid trust fund of $5,000 was turned over to the city, 
and by it sold for $5,000, which sum was applied in the 
purchase of the land in controversy herein, the Nebraska 
City Speed & Fair Association was to have privileges in 
said park granted to it by said agreement. The propo- 
sition so submitted to the mayor and council of said city 
of Nebraska City was that the city of Nebraska City 
should purchase a tract of Jand in area of at least 40 
acres, the title thereto to be in said Nebraska City, to be 
used for gencral park purposes, but especially to be de- 
voted to athletics, driving park, stock show, and chau- 
tauqua purposes, and stated that at least the sum of 
$5,000 would be raised by the citizens of Nebraska City 
for putting the grounds so used in condition for a race 
track, baseball, football, and athletic field purposes, 
and also stated that said offer was made to the city with 
the earnest desire to secure to the city a public park 
ihat would bring to the parties offering the same 
facilities such as outlined therein, and that, “We impose 
no conditions in the acceptance; we want it to be ‘the 
property of our city absolutely for all time for pleasure 
and profit of its people.” This, in substance, was the - 
proposition accepted by the city after which said bonds 
in the sum of $5,000 were voted and issued for the pur- 
chase of said tract of land. There is nothing in said 
proposition which suggests or requires that three-fifths 
or any part of the tract of land to be acquired by the 
city for such public park should be granted to said ap- 
pellee in any manner whatever. 

A city cannot be estopped from denying the validity of 
‘a contract which it has no power or authority to make. 
Citizens Bank v. City of Spencer, 126 Ia. 101. 

Appellees contend that this rule does not apply where 
the city is not acting in its’ governmental capacity, but 
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is acting in a proprietary and business capacity, and that 
in making said contract the city was acting in its busi- 
ness capacity, and that therefore the rule of estoppel as 
to private individuals should apply to the city. 

The authority to maintain and control a public park is 
essentially a part of the machinery of government by a 
city necessary to maintain the park for the benefit of the 
public. It follows as a natural deduction that the agencies 
employed in respect to the same are governmental in 
character. The act on the part of the park commis- 
sioners in granting to the Nebraska City Speed & Fair 
Association the greater part of said park was not an act 
of the city in its private or proprietary character. It 
was an act in its governmental capacity. The signing 
of the contract may have been an act in its business capac- 
ity. But the contract itself provided for governmental 
acts and control of the larger part of said park by the 
Nebraska City Speed & Fair Association. This court has 
held in Caughlan v. City of Omaha, 103 Neb. 726, that a 
city in maintaining a public park performs a governmental 
function, as distinguished from a proprietary or busi- 
ness enterprise. By that agreement with appellee the 
maintenance and control of at least three-fifths of the 
area of said park was purported to be granted and dele- 
gated to the Nebraska City Speed & Fair Association, to 
exercise the same as it saw fit. This was delegating to it 
a governmental function. “The legislative power vested 
in municipal bodies cannot be bartered away in such 
manner as to disable them from the performance of their 
public functions.” Wabash R. Co. v. Defiance, 167 U.S. 
8& Milhau v. Sharp, 27 N. ¥. 611. 

A municipality has uo power to enter into contracts 
which curtail or prohibit an exercise of its legislative or 
administrative authority. State v. Board of Park Com- 
missioners, 100 Minn. 150. 

Maintenance of a park by a city for the sole benefit 
of the public, and not for profit or benefit of the mnu- 
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1icipal corporation, is a governmental or public function. 
Harper v. City of Topeka, 92 Kan. 11. 

The doctrine of estoppel could only be applied on ac- 
count of benefits received by the public by reason of the 
act the validity of which is questicned. The only bene- 
fit to the public by reason of the construction of this race 
track and buildings, in said park by said appellee, when 
controlled as provided for by said agreement, is the 
entertainment provided for them, at the three days’ 
annual race-meet held by appellee, for the enjoyment of 
which the public were required to pay an admission fee. 
The remainder of the year, and in fact at all times, the 
. public were excluded from enjoying said race track for 
a driveway through said park, and from the use thereof 
in any manner. They were also excluded by the acts of 
appellee from the use of two acres of the land in con- 
troversy which was suitable, by reason of its trees and 
grass, for park purposes. The city had no power to con- 
tract for the construction of a race track in its public 
park for the exclusive use of the Nebraska City Speed 
& Fair Association. It might, however, contract for the 
construction of driveways in the park for the use of the 
public and the race track therein constructed might be 
used for such driveway. 

The city had power to grant to appellee a license or 
concession to hold in said park race-meets,. for short 
periods of time, for the entertainment of the public, the 
same as it might grant a concession for providing re- 
freshments or any other amusement for the public. 
While affording such entertainment and for a reason- 
able time prior thereto, for the purpose of putting the 
race track in proper condition therefor, appellee might 
be given control of the race track. While the meet is in 
progress, and an admission fee charged, it might be 
given control, subject to reasonable rules and regula- 
tions made by the board of park commissioners, for the 
purpose of said entertainment, of the entire grounds. It 
might also, as such licensee, be given exclusive control of 
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the buildings, necessary for affording said entertainment, 
which it erected, during the entire time that it retained 
such license.. At all times, when said race track was not 
so used for the purpose of a race-meet or preparation 
therefor, the same should be open to the public for use 
as a driveway, under such reasonable rules and regula- 
tions as might be made by the city park commissioners 
and the city ordinances. Appellee could not have the 
use of said race track for the training of horses, unless 
it be for such short time immediately. preceding its 
race-meet as might be deemed proper therfor by the park 
commissioners. A city has no power to grant a con- 
cession in its public park or public property without re- 
serving to its proper officers the power of supervision and 
control of the use of the park for the benefit of the 
public. 

The said contract between appellant and said appellee 
Nebraska City Speed & Fair Association, so far as it 
grants to it the use and control of said race track and 
grounds, for the purpose of holding annual race-meets, 
may be valid as a license ov concession for providing 
such an entertainment for the public. But it is invalid 
and void so far as it attempts to give to said Nebraska 
City Speed & Fair Association the use and control of said 
1ace track and grounds of said park during the times the 
same are not used for the purpose of providing such en- 
tertainment.. When not so used the supervision, main- 
tenance and control of the same must be in the city by . 
its proper officers. Upon ceasing to conduct such enter- 
tainment or termination by the city of said concession, 
appellee Nebraska City Speed & Fair Association would 
have the right to remove all buildings in said park owned 
by it, provided such removal did not injure the premises 
for the use by the public as a park. The race track, 
however, should remain uninjured for a public driveway 
in said park. The said acts of appellee in assuming and | 
exercising the exclusive use, management and control 
of all that portion of said park south of Table creek 
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was an ouster by it of the public and of the appellant 
therefrom. Appellant is entitled to recover the posses- 
sion of said premises from appellees for use of the same 
by the public. The finding and judgment should have 
been for plaintiff. 

' The judgment of the court is therefore reversed and 
this cause remanded for further proceedings in accord- 
ance with the opinion herein. 

REVERSED. 


WILLIAM G. WEIR ET AL, APPELLANTS, VY. SIMEON Woop- 
J 2 
RUFF ET AL., APPELLEES. 


Firep Fesruary 16, 1922. No. 21888. 


Judgment by Default. Where the defendants are in default in an 
action to quiet title to real estate, the allegations of the peti- 
tion against them will be taken as true, and, if the petition 
states a cause of action, plaintiff is entitled to judgment without 
making proof of the allegations of the petition. 


APPEAL from the district court for Nuckolls county: 
Ratey D. Brown, Jupes. Reversed, with directions. 


I. H. Stubbs, for appellants. 
H. A. Brubaker, contra. 


Heard before Morrissey, C. J., ALDRICH and FLAns- 
BuRG, JJ., HOSTETLER and Mornine, District Judges. 


Morrissry, C. J. 

This is an action to quiet title to real estate, based 
upon a claim of adverse possession for the full period 
required by law to vest the occupant and claimant with 
title by prescription. Service was had by publication. 
The court found that the service was regular in every 
respect; that the time for answer and appearance of each 
defendant “is long past, and that none of. said defendants 
have answered or appeared herein, but that all are in de- 
fault.” A default was entered against each defendant. 
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Plaintiffs filed a motion praying for judgment on their 
petition. ‘This motion was overruled and plaintiffs took 
an exception. “The court thereupon requests counsel 
for plaintiffs to proceed and introduce evidence in sup- 
port of the allegations of the petition filed herein, but 
counsel for plaintiffs declines so to do and insists to the 
court that plaintiffs are entitled to a decree by default, 
in accordance with the prayer of the petition.” Plain- 
tiffs refused to offer or introduce any evidence, whereupon 
the court dismissed the action. From this ruling plain- 
tiffs appeal. 

The sole question presented is: Were the appellants 
entitled to a decree without offering evidence in support 
of the allegations of their petition? In support of their 
- claim to a judgment on the pleadings, plaintiffs cite sec- 
tion 7702, Rev. St. 1913, and Slater v. Skirving, 51 Neb. 
108. In Slater v. Shirving, supra, in a discussion of the 
subject, this court said: “While we are aware that in 
some quarters an impression prevails that on default it 
is necessary for the plaintiff to prove his cause of action, 
this impression is unfounded in law. If it were true, a 
failure to answer would operate as a general denial and a 
party answering would be in a worse plight than one in 
default. The necessity for proof on default arises only 
from the last provision of section 134 (of the Code; Rev. 
St. 1913, sec. 7702), that allegations of value or of 
amount of damages shall not be considered as true by 
failure to controvert them.” And in the syllabus of 
that case the court held: 

“Where a defendant is in default the allegations of the 
petition are to be taken as true against him, except allega- 
tions of value and amount of damage; and if the petition 
states a cause of action, the plaintiff is entitled to judg- 
ment without proof except as to the quantum of dam- 
ages.” 

In a brief amicus curie our attention is directed to the 
fact that the author of Slater v. Skirving, supra, after- 
wards wrote the chapter on equity in 16 Cyc., and at page 
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495 thereof announces the general rule to be that on 
orders pro confesso the court may in its discretion require 
proof, and that proof is required as against infant de- 
fendants, and against nonresidents served constructively 
who do not appear. And we are urged to adopt the 
general equity rule laid down in 16 Cyc. 495; it being 
argued that the case of Slater v. Skirving, supra, was a 
law action, while this is a suit in equity. The answer to 
this argument is that distinctions between actions at law 
and suits in equity have been abolished. Rev. St. 1913, 
sec. 7560. 

It being essential to the orderly adminstration of 
justice that the rules of procedure be fixed and stable, 
we adhere to the rule heretofore established and hold 
that it was error for the court to refuse to enter judg- 
ment in favor of plaintiffs upon their petition. The judg- 
ment is reversed and the cause remanded, with directions 
to enter judgment in accordance with this opinion. 

REVERSED. 


J. L. Cox, APPELLANT, V. H. P. KEE, APPELLEE. 
Forp Fresruary 16, 1922. No. 21963. 


1. Evidence examined, and held sufficient to support the verdict. 


2, Attorney and Client: AtTrorNEY as Witness. An attorney is a 
competent witness for his client, and he may properly testify to 
mere formal matters, such as to account for the possession of an 
exhibit, or the like. But if he testifies generally, it is unbecom- 
ing for him to examine witnesses, or to address the jury. 


3. Appeal: WITNESSES: Review. In order to predicate error upon 
a ruling of the court refusing to permit a witness to testify, 
or to answer a specific question, the record must show an offer 
to prove the facts sought to be elicited. 


AppraAL from the district court for Antelope county: 
WittiaAM V. ALLEN, Jupen. Affirmed. 


O. J. Frost, Williams & Kryger, Lincoln Frost and . 
J. W. Kensinger, for appellant. 
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Jackson & Rice and Fred H. Free, contra. 


Heard before Morrissey, C. J., Rose and AcpricH, JJ., 
Hosart and Paring, District Judges. 


Morrissey, C. J. 

February 28, 1916, defendant executed his promissory 
note for the sum of $3,786.80 payable March 1, 1917, 
with interest, payable to J. L. Cox and W. H. Cox. 
April 18, 1918, W. H. Cox died testate. Plaintiff’s peti- 
tion alleges the loss of the note after the same became 
due. Defendant’s answer admits the execution and de- 
livery of the note, but alleges that he paid the same on 
or about May 10, 1917, to W. H. Cox, one of the payees. 
The question of payment was thereby presented for the 
determination of the jury. From a verdict and judg- 
ment in favor of defendant, plaintiff appeals. . 

It is alleged that the verdict is not sustained by suffi- 
cient evidence. Under the circumstances the burden of 
proof was upon defendant. He testified in his own be- 
half and detailed the circumstances surrounding the al- 
leged payments, and his testimony is corroborated in the 
main by disinterested witnesses. The weight to be given 
to the testimony of these witnesses was for the jury and 
we cannot disturb the verdict for lack of evidence to sup- 
port it. 

There is the further assignment that the court erred in 
refusing to permit one of plaintiff’s counsel to testify 
generally as a witness in rebuttal unless he withdraw 
from the case as counsel. After defendant had rested, 
the attorney, who up to that period had actively con- 
ducted the trial for plaintiff, offered himself as a wit- 
ness, whereupon the court stated that the attorney might 
testify generally as a witness, but, if so, he “must with- 
draw from the case as counsel, the plaintiff being repre- 
sented by Mr. Williams of the firm of Williams & 
Kryger.” Plaintiff excepted to the ruling, and to the 
language of the court. The court then stated that he 
had no “desire to influence the jury in the slightest de- 
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gree on the evidence, but this practice of lawyers swear- 
ing generally in cases is unprofessional and must stop 
in this court.” Plaintiff excepted to this statement by 
the court. 

The attorney appears to have been unwilling to ac- 
cept the alternative offered by the court and without mak- 
ing any offer of testimony continued to conduct the 
trial. It is argued by appellant that there is no statute 
disqualifying an attorney as a witness; that no rule of 
law prohibits the attorney of a litigant from testifying; 
and that there are often cases in which it may be quite 
important, if not indispensable, that such testimony be 
admitted. In support of this contention appellant cites 
In re Estate of Normand, 88 Neb. 767, wherein it is said: 
“It sometimes happens that matters.important to the 
litigation are peculiarly within the knowledge of the at- 
torney conducting the litigation. When there is danger 
of a failure of justice for want of such evidence, the at- 
torney is justifiable in becoming a witness. Such prac- 
tice has been not uncommon in the trial courts of this 
state.” We question whether the citation given fully ~ 
sustains the point sought to be made by appellant. A 
careful study of the language used in In re.Estate of 
Normand, supra, shows that the court meant to sanction 
the practice of attorneys testifying for their clients only 
when matters important to the litigation were peculiarly 
within the knowledge of the attorney and when with- 
out such evidence there was danger of a failure of 
justice. In that opinion it is also pointed out that the 
material part of the attorney’s testimony was given in 
answer to questions propounded by the trial judge with- 
out objection by the other party. 

’ We are cited to. Jones on Evidence (2d ed.) sec. 754. 
However, section 754, 4 Jones, Commentaries on Evi- 
dence, gives a much fuller discussion of the subject than 
is found in the second edition. In the later edition it is 
said: “There is no rule of law which prohibits the at- 
torney of a party prosecuting or defending in a civil 
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action from testifying at the call of his client. In some 
cases it may be unseemly, especially if counsel is in a 
position to comment on his testimony; and the practice 
has often been severely criticised by the courts. It isa 
matter which should appeal to the professional pride of 
an attorney and his sense of his true position and duty.” 

In Stones v. Bacon, 11 Jurist (Q. B. Eng.) pt. 1, p. 44, 
the writer of the opinion said: “I shall take the general 
ground, that, where an attorney acting as advocate, cross- 
examines witnesses and addresses the jury, it is not fit he 
should be heard as a witness.” 

While the general rule in this country may not go to 
the full.extent of the English rule quoted, nevertheless, 
except as to mere formal matters, such as to account 
for the custody of an exhibit, or the like, it has long 
been regarded by the courts, and by the profession gen- 
erally, as improper practice for an attorney to cross- 
examine witnesses, address the jury, and give evidence 
himself to contradict witnesses. Frear v. Drinker, 8 Pa. 
St. 520; Alger v. Merritt, 16 Ia. 121. .It is a practice 
' which as far as possible should be discountenanced by the 
courts and it ought not to be indulged in by counsel. 
Experience has shown, however, that it is sometimes in- 
dispensable to justice that an attorney give evidence for 
his client. In such cases the most ethical course for 
counsel to pursue is that suggested by the trial court, 
viz., that counsel step aside and leave other counsel to 
conduct the trial. This is especially true where, as in 
the instant case, other capable attorneys are associated 
and the interests of the litigant will not be jeopardized 
by the withdrawal of the attorney who offers himself as 
a witness. 

There is an assignment relating to the ruling of the 
court on an objection to a question propounded to plain- 
tiff. The objection was sustained and the witness was 
not permitted to answer. As in the case of the attorney 
who was offered as a witness, no offer of testimony was 
made, and we are not able to say whether the evidence 
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sought to be elicited was relevant or material, and, in 
the absence of such offer, the rulings of the trial court 
will not be reviewed. Blondel v. Bolander, 80 Neb. 531; 
Nebraska Telephone Co. v. Jones, 60 Neb. 396. 
The record is free from error, and the judgment is 
’ AFFIRMED. 


MAUbD ROBINSON rT AL. Y. STATE OF NEBRASKA. 
FILep Fesruary 16, 1922. No. 22219. 


1. Information: SrEparATE Counts: ELection. ‘Different felonies 
of the same class or grade, subject to the same punishment, 
may be charged in separate counts of an information, and 
whether the state shall be required to elect between the several 
counts at the beginning of the trial is a matter for the sound 
discretion of the trial court.” Sheppard v. Statc, 104 Neb. 709. 


2. Larceny: Proor or VaLur. The value of articles stolen from 
a stock of merchandise may be established by proof of the price 
at which they and other like articles are being offered and sold 
at the place where the articles were stolen. 


Isrror to the district court for Lancaster county: 
WittarD E. Stewart, Juper. Affirmed. 


Richard J. Organ, W. W. Towle and Bruce Fullerton, 
for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Lerron, Dean and Franspure, JJ., Day 
and Goon, District Judges. 


Lerton, J. 

Petitioners in error were convicted of the larceny of a 
large number of articles of merchandise upon two counts, 
the first charging that the goods therein described were 
the property of Rudge & Guenzel Company, a corporation, 
and the other charging the goods therein described were 
the property of Miller & Paine, a corporation. Motions 
to quash the information were overruled. A motion for 


‘ 
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continuance and separate motions by each defendant to 
require the state to elect upon which count of the infor- 
mation it would rely for conviction were also overruled. 
The jury found the defendants guilty on both counts, 
and found the value of the property described in the first 
count to be $200, and the value of the property described 
in the second count to be $65. 

Is the evidence sufficient? The testimony shows that 
the defendants were, on the day the theft occurred, seen 
in the stores of Miller & Paine and Rudge & Guenzel; 
that soon after they left the store a number of articles 
of merchandise were missed; that in the rooms occupied 
by the defendants at a hotel in the city the stolen prop- 
erty was found in their possession, the price marks and 
identification tags being removed from a number of 
articles. The merchandise was fully identified. 

The complaint that the court erred in permitting a 
joinder of the two larcenies in the same information is 
not a ground.for reversal. The acts of larceny were 
closely connected, in time, place and manner, and both 
defendants took part in them. The question of election 
rests largely in the discretion of the trial court, and, un- 
less some prejudice has resulted from the ruling of the 
court, it will not be held that this discretion has been 
abused. Under the facts no prejudice occurred. Korth 
v. State, 46 Neb. 631; Bartley v. State, 53 Neb. 310; 
Sheppard v. State, 104 Neb. 709. 

No error is shown as to the refusal of defendants’ 
motion for a continuance. The court tried the question 
upon affidavits. These affidavits are not in the record, 
and it will be presumed that the evidence warranted the 
refusal. 

The evidence was sufficient to establish the identity of 
the goods. As to the proof of value, there is no better 
way of showing the market value of any article than the 
price at which it and others of its class are being offered 
and sold on the market. This was shown by a number 
of witnesses. It is not the cost at the place of manu- 
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facture, or even at the place where the wholesaler con- 
ducts his business, which is very often at great distance 
from the place where offered for sale, which is the 
criterion, but it is the market value at the place where 
the articles were stolen. Jensen v. Palatine Ins. Co., 81 
Neb. 523; Omaha Auction & Storage Co. v. Rogers, 35 
Neb. 61. 

Complaint is made that certain instructions requested 
were refused, and that certain of those given failed to 
state material elements of the crime. When the in- 
structions are taken as a whole, each material and es- 
sential element of the crime is specifically pointed out to 
the jury. There was no error in refusing to give those 
requested. ant 

It said that instruction No. 14 (evidently meaning 
instruction No. 15) was erroneous because the forms of 
verdict submitted only admitted of the finding of both 
defendants guilty or not guilty. There is no evidence to 
show that the blank forms of verdicts prepared for the 
jury contained. No particular form of verdict was pre- 
pared or requested by the defendants, or either of them. 
There is nothing to show that the jury were prevented 
from returning a separate verdict against each defendant, 
if they found that one of them was guilty and the other 
not guilty; or that such a form was not furnished them. 
There is no merit in this assignment. 

The evidence is clear and convincing that the accused 
committed the crime charged, and they were fairly tried 
and properly convicted. 

AFFIRMED. 


STATE, EX REL. Perer J. LONG ET AL., RELATORS, V. WIL- 
LIAM H. WeEsTOovER, District JUDGE, RESPONDENT. 


Fimep Fresruary 16, 1922. No. 22543. 


1. Judgment: Suir To VacaTe: VeNvE. A suit in equity to va- 
cate and set aside a judgment of a district court on the ground 
that it was procured by perjury and other forms of fraud must 


° 
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be brought in the court in which the judgment was rendered. 


Transcript. Under section 7996, Rev. St. 
1913, ihe transcript of a judgment in the district court of an- 
other county is “in the same plight” as the original judgment. 
It is an incident thereto and can only be vacated and set aside 
for grounds inhering in the judgment, in a suit to set aside 
the judgment. This applies also to a suit to remove an ap- 
parent cloud upon the title to lands caused by the filing of 
such a_ transcript. 


RELIEF IN Equiry. Equity acts in personam. Even 
though property is beyond the reach of the process of the court, 
and it can exert no power or control over it, it may, by a 
decree against a person over whom it had acquired jurisdiction, 
enforce action or nonaction with respect to such property, and 
while it cannot require another court of co-ordinate jurisdiction 
to set aside its judgment, alleged to have been procured by 
fraud, it may, if the facts justify it, restrain such persons from 
enforcing such a judgment and grant other adequate relief. 


Jurispicrion. Such an action is of a transi- 
tory nature and the court may acquire jurisdiction over the 
parties either by service of summons or by their general ap- 
pearance in the action. 


5. Appearance: JurRispicTion. “An appearance for the purpose of 
objecting to the jurisdiction of the court of the subject matter 
of the action, whether by motion or formal pleading, is a waiver 
of all objections to the jurisdiction of the court over the person 
of defendant, whether the defendant intended such waiver or 
not.” Perrine v. Knights Templar’s & Masons’ Life Indemnity 
Co., T1 Neb. 278. 


Original proceeding in mandamus to compel respon- 
dent to modify an order of injunction. Writ denied. 
Byron G. Burbank and Thomas Lynch, for relators. 


Sullivan, Wright & Thummel and Arthur F. Mullen, 
contra. 


Heard before Morrissry, C. J., Day, Dran, ILANSBURG, 
ALDRICH, LErTon and Ross, JJ. 


LETTON, J. 
A judgment for $75,000 was obtained in the district 
court for Douglas county by certain parties, hereinafter 
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termed “the Longs,” against other parties, hereinafter 
termed “the Krauses.” <A transcript of this judgment 
was filed in Sheridan county. Afterwards an action was 
brought by the Krauses in the district court for Sheridan 
county against the Longs, their attorneys, and the sheriff 
of the county, praying the court to vacate and set aside 
the judgment in the district court for Douglas county, 
to enjoin the Longs and any one claiming under them 
from proceeding to the collection of the judgment, and to 
quiet the title to their lands in that county against any 
claims under the judgment; it being alleged that the 
judgment was procured by perjury and other fraud on 
the part of the Longs. A temporary restraining order 
was issued and the cause set for hearing. The Longs 
brought an original proceeding in mandamus in this. 
court against Honorable W. H. Westover, judge of the 
district court for Sheridan county, praying that this 
court issue a peremptory writ of mandamus directing 
the judge to set aside the restraining order on the ground 
of want of jurisdiction. The writ of mandamus was re- 
fused. -The Longs then filed objections and exceptions 
in the district court for Sheridan county to the jurisdic- 
tion of that court over the subject-matter of the action, 
and over the persons of the defendants, no personal 
service having been had. These objections were over- 
ruled. The Krauses filed an amendment to their original 
petition, alleging their ignorance of the fraud and falsity 
of the testimony until after the Douglas county litiga- 
tion was finally disposed of, such ignorance being without | 
negligence on their part; that the Longs are and were 
nonresidents of the state; that the Krauses have no prop- 
erty in Douglas county; that the district court for Doug- 
las county has no power to grant adequate relief in the 
premises; that they have no remedy at law save in the 
Sheridan county district court; and that the original 
cause of action arose in Sheridan county. The prayer to 
the petition was also amended by leave of court. The 
prayer is now as follows: 
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“That the transcript of judgment entered in the dis- 
trict court of Douglas county, Nebraska, in favor of said 
defendants, Peter J. Long and Anna Long, and against 
John H. Krause and Herman J. Krause, be vacated, set 
aside and held for naught; and that a temporary injunc- 
tion issue enjcining the above named defendants, and 
each of them, and any and all persons claiming by, 
through or under them, or either of them, be enjoined 
from taking any steps or proceedings in Sheridan county 
toward the collection or enforcement, either by execution . 
or otherwise, of the said judgment so transcripted, or 
making any claim or demand of any nature whatsoever 
by reason thereof, and that, upon a final hearing of said 
cause, said injunction be made permanent; that the title 
of plaintiffs’ lands be quieted as against any claims by 
said defendants, or any of them, under said judgment, 
and that they have such other and further relief as may 
be just and equitable.” 

The defendants each excepted and objected to this 
amendment, “for the reason that said court has no juris- 
diction or authority to entertain said motion or make said 
order.” The matter of the special appearances was then 
taken up. The court overruled the objections to the 
jurisdiction of the court over the persons of the de- 
fendants, and over the subject-matter of the action. 
Plaintiffs demanded a default be taken, “whereupon the 
court stated that the plaintiffs were entitled to a default 
unless the defendants requested time to plead or move, 
and that such default would be entered unless defendants 
made such request; that thereupon the defendants sever- 
ally ask 20 days leave to plead or move to the jurisdiction 
of the court, which is granted.” A temporary order of 
injunction was then allowed, enjoining the collection of 
the judgment until the further order of the court, upon 
plaintiff executing an undertaking for $2,000, which was 
duly executed and approved. The Longs then brought. 
this original proceeding in this court, praying for a per- 
emptory writ of mandamus to direct Judge Westerer to 
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modify this order of injunction so that the modified order 
shall enjoin the enforcement of the judgment in Sheridan 
county “until such a reasonable time as said judgment 
defendants in the exercise of due diligence, wpon a proper 
- showing, may litigate in the district court of Douglas 
county, their said pleas that said judgment was pro- 
cured by perjury and other forms of fraud,” and also di- 
recting said judge, to proceed no further in the action, 
should the Krauses fail to commence litigation in Doug. 
las county within a time limited in the modified order of 
injunction. 

At the time the former application for a writ of 
mandamus was filed in this court, the object of the suit 
pending in Sheridan county was to vacate and set aside 
the judgment in Douglas county, to enjoin its enforce- 
ment generally, and to quiet the title to lands of the 
Krauses against any claims by defendants under the 
judgment. The court was of the opinion that’ Douglas 
county was the proper venue; that the district court for 
Sheridan county, being a court of co-ordinate jurisdiction 
with that of Douglas county, had no jurisdiction to vacate 
and set aside the judgment which was of record in the 
district court for Douglas county, but that proceedings to 
enforce the judgment in Sheridan county might properly 
be stayed while an action to set aside the judgment was 
pending in the district court for Douglas county. 

When the case again came on for hearing in Sheridan 
county, the petition was amended so as to change the 
character of the proceeding. The object now is to set 
aside the transcript filed in Sheridan county; to restrain 
the holders of the judgment from enforcing the same in 
Sheridan county; and to quiet the title to plaintiffs’ lands 
from all claims under the judgment, and for other equit- 
able relief. 

An action to set aside a judgment must be brought in 
the court which rendered the judgment, otherwise the 
records of one court would be under the control of other 
courts of co-ordinate jurisdiction. A judgment is a mat- 
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ter of record, and can only be changed, set aside or modi- 
fied by the court by whose authority the record is made, 
or by the direction of a court of higher jurisdiction in 
proceedings to review the judgment. If this were not so, 
chaos would result. Ryan v. Donicy, 69 Neb. 623, 630; 
Trimble & Blackman v. Corcy & Son, T8 Neb. 639; Carl- 
son v. Ray, 104 Neb. 18. 

In a few cases in this state where objections were not 
raised, such decrees have been rendered, but these cases 
are not authority for such a practice. Bankers Life Ins. 
Co. v. Robbins, 53 Neb. 44; Security Mutual Ins. Co. v. 
Ress, 76 Neb. 141. 

The transcript of a judgment is in the same plight. 
Section 7996, Rev. St. 1913, provides: “Such transcript 
shall at all times be affected and be in the same plight as 
the original judgment.” We have held that a motion to 
revive a transcripted judgment of the district court must 
be made in the court where the judgment was rendered, 
and it is said: “The Nebraska statute upon which plain- 
tiff relies authorizes an execution, but not a revivor. 
* * * Tt leaves the court of original jurisdiction in 
complete control of its own judgment. That court has 
power to renew the lien, to cancel it for any lawful rea- 
son, to make orders respecting parties, to direct satis- 
faction in case of payment; and to perform any other 
judicial act essential to the rights of any party to the 
suit. Orders made in the exercise of such power, affect 
transcripts in other jurisdictions in the manner described 
in the proviso to section 429a of the Code. The juris- | 
diction of the court to which the judgment is transferred 
is not the same as that of the court rendering the judg- 
ment, unless made so by statute.” Case Threshing Ma- 
chine Co. v. Edmisten, 85-Neb. 272. 

The prayer to quiet the title to lands is based upon the 
fact that the transcript is on file in Sheridan county. A 
judgment in Douglas county is not a lien on lands’ in 
Sheridan county unless a transcript of the same is on 
file in that county. The transcript is based upon and 
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is only an incident to the judgment. The title cannot 
be quieted against the cloud created by a transcript with- 
out setting it aside. Where the defect is in the tran- 
script itself, for instance, if it fails to be a true exempli- 
fication of the record, or for any other reason not con- 
cerned with the judgment itself, this may be done by an 
action in the county where it is filed; but, if the alleged 
defect inheres in the judgment itself, it can only be 
done in the court which rendered the judgment. If the 
judgment should be vacated in that court, then a suit to 
quiet the title against the apparent lien can be main- 
tained in Sheridan county. 

Respondent has cited many cases to the effect that a 
court of equity may set aside judgments for fraud. In 
only one case cited has the transcript of a judgment been 
set aside in another court. That is the case of Carlson 
v. Ray, 104 Neb. 18, and the only ground for so doing was’ 
that there is no power in a county court acting as a- 
justice of the peace to vacate its own judgment for fraud. 
The opinion recognizes the general rule to be as above 
stated, upon substantially the same grounds. 

But another kind and form of relief is prayed for. 
An injunction against the enforcement of the judgment 
is sought against the holders thereof. This is an action 
in personam and is transitory in its nature. Such a suit 
requires jurisdiction of the person, either by proper ser- 
’ yice or by appearance. In the event the Krauses are 
successful, the record of the judgment in Douglas county 
will be unaffected by the decree, but the parties defen- 
dant will be restrained from enforcing it. 

It is a maxim that equity acts in personam. Even 
though property is beyond the reach of the process of the 
court, and it can therefore exert no power or control over 
it, it may by a decree against a person over whom it has 
acquired jurisdiction enforce action or nonaction with 
respect to such property. It may compel specific per- 
formance of a contract to convey lands lying in another 
state, and it may restrain proceedings in the courts of 
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other states or countries. ‘Where the necessary parties 
are before a court of equity, it is immaterial that the res 
of the controversy, whether it be real or personal prop- 
erty, is beyond the territorial jurisdiction of the tribunal. 
It has the power to compel the defendant to do all things 
necessary, according to the lex loci rei site, which he 
could do voluntarily, to give full effect to the decree 
against him.” Phelps v. McDonald, 99 U. 8S. 298. 

In Marshall v. Holnes, 141 U.S. 589, cited by respon- 
dent, it is said, speaking of the power of the court in a 
similar action: “While it cannot require the state court 
itself to set aside or vacate the judgments in question, 
it may, as between the parties before it, if the facts justify 
such relief, adjudge that Mayer shall not enjoy the in- 
equitable advantage obtained by his judgments. A de- 
cree to that effect would operate directly upon him, and 
would not contravene that provision of the statute pro- 
hibiting a court of the United States from granting a 
writ of injunction to stay proceedings in a state court. 
It would simply take from him the benefit of judgments 
obtained by fraud.” 

The objections made by defendants to the jurisdiction 
of the district court for Sheridan county are upon the 
grounds that none of the defendants was served with sum- 
mons in the action, or found in Sheridan county, or re- 
sides therein, and that none of them appears in the action 
except for the purpose of excepting to the jurisdiction of 
the court over the subject-matter of the action, and the 
persons of each and all of the defendants. 

Being a transitory action, the court has jurisdiction 
over the subject-matter and may exercise the same when- 
ever it has obtained jurisdiction over the persons of the 
defendants. In Perrine v. Knights Templar’s & Masons’ 
Life Indemnity Co., 71 Neb. 267, 273, it was held that, in 
a transitory action, “An appearance for the purpose of ob- 
jecting to the jurisdiction of the court of the subject- 
matter of the action, whether by motion or formal plead- 
ing, is a waiver of all objections to the jurisdiction of the 
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court over the person of defendant, whether the defendant 
intended such waiver or not.” This decision has been 
followed in Brainard & Chamberlain v. Butler, Ryan & 
Co., 77 Neb. 515; Summit Lumber Co. v. Cornell-Yale Co., 
85 Neb. 468; Ldllic v. Modern Woodmen, 89 Neb. 1; 
Clark v. Bankers Accident Ins. Co., 96 Neb. 381; Legan 
v. Smith, 98 Neb. 7; Barkhurst v. Nevins, 106 Neb. 33. 

The defendants not having confined their appearance to 
challenging the jurisdiction of the court over their per- 
sons, but having challenged the jurisdiction of the court 
over the subject-matter, and the challenge not being well 
founded with respect to the prayer for restraining the col- 
lection of the judgment, submitted themselves to the 
jurisdiction of the court for its judgment upon. that ques- 
tion, and thus made a general appearance as to that part 
of the action in which the court had jurisdiction of the 
subject-matter. 

A court of equity, when it has obtained jurisdiction of 
the persons, has full power to render full and adequate 
relief through them, even to the enforcement of action 
looking toward the satisfaction or cancelation of any 
paper fraudulently obtained or executed, or the satisfac- 
tion of judgments wrongfully obtained. Jefferson v. 
Gregory, 118 Va. 61; Barnesley v. Powell, 1 Ves., Sr. 
(Eng.) 284; Loss v. Obry, 22 N. J. Eq. 52; Fall v. Fall, 
75 Neb. 120; 2 Story, Equity Jurisprudence (13th ed.) 
sec. 899, 900; Cole v. Cunningham, 133 U. 8. 107. 

The court having acquired jurisdiction, has power to 
enjoin the enforcement of the judgment, and afford other 
adequate relief within its power and jurisdiction, but it 
‘has no direct power to vacate the judgment or set aside 
the transcript until the judgmeut is disposed of. Noth- 
ing hereinbefore said is to be construed as expressing any 
opinion as to the issues of law or fact involved in the 
pending case in the district court for Sheridan county. 

WRIT DENIED. 
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Eva THAMANN EYP AL., APPELLANTS, V. JOHN MERRITT 
BY AL., APPELLEES. 


Fitep Fesruary 16, 1922. No. 21808. 


1. Evidence: Surricrency. In an action for damages resulting 
from an unlawful sale of intoxicating liquors, a preponderance 
of the evidence will sustain a recovery in favor of plaintiff, 
though the wrongful act may be punishable in a criminal court. 


2. Intoxicating Liquors: Unitawrut Saves: CrircumstantTiaL Evyr- 
DENCE. An unlawful sale of intoxicating liquors and defendant’s 
connection therewith may be proved by circumstantial evidence 
alone, and proof that the consideration for the sale vee may 
be unnecessary. 


Proor. An unlawful sale of intoxicating 
aware. may be proved without evidence of the terms of a formal 
contract. 


4, Death: ConTRIBUTING CAUSE: QUESTION FoR Jury. A _ con- 
tributing cause of death is a question for the jury, where there 
is sufficient evidence to sustain a verdict in favor of plaintiff 
on that issue. 


5. Inferences from evidential facts are questions for the jury, 
where the evidence will sustain a verdict in favor of plaintiff. 


6. Appeal; Priuia Factz Case. Where defendant does not adduce 
any proof, all facts which the evidence on behalf of plaintiff 
tends to prove will be treated as established for the purposes of 
a prima facie case in plaintiff's favor. 


7. Intoxicating Liquors: UNLAwFUL SaLes: CIRCUMSTANTIAL EvI- 
DENCE. In an action to recover damages for the wrongful act 
of defendant in selling intoxicating liquors, empty bottles and 
the labels thereon, having come from drug stores conducted by 
defendant, held admissible as circumstantial evidence of a sale, 
under the circumstances outlined in the opinion. 


8. : : DaMaGes: Recovery. In an action to. re- 
cover damages for the wrongful act of defendant in selling in- 
toxicating liquors, there may be circumstances under which 
plaintiff may recover without proof that the person fatally in- 
jured was himself the purchaser. 


9. * : 4 . Where the unlawful sale of 
intoxicating aden conéributed to the death of the person who 
consumed it, there may be a recovery for resulting damages 
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without proof that the wrongful act was the proximate cause 
of such death. 


AppraL from the district court for Douglas county: 
CHARLES A. Goss, JUDGE. Reversed. 


Murphy & Winters, for appellants. 
Ray J. Abbott and Isidor Ziegler, contra. 


Heard before Morrissey, C. J., ALDRICH, FLANSRURG 
and Ross, JJ., Firzgeratp and Wakesresy, District 
Judges. 


Ross, J. 

This is an action to recover from defendants damages 
in the sum of $10,000 for contributing to the death of 
John Thamann by unlawful sales of intoxicating liquors 
labeled “Essence of Wintergreen,” a preparation contain- 
ing 95 per cent. of aleohol—more than necessary for legit- 
imate purposes—not containing drugs in sufficient quan-: 
tities to make it unfit for use as a beverage and not being 
salable by defendants under any other exception to the 
statutory provisions forbidding the sale of intoxicating 
liquors. Laws 1917, ch. 187. Plaintiffs ave the widow 
and the minor children of decedent. It is alleged that 
the sales were made by defendant Sherman & McConnell 
Drug Company, a corporation conducting drug stores at 
various places in Omaha under state licenses, and that 
defendant Charles R. Sherman is a bondsman of the 
seller. The conducting of drug stores in Omaha under 
state licenses and the suretyship of Sherman are admit- 
ted in an answer denying the wrongful acts imputed to 
defendants. After the proofs on behalf of plaintiffs had 
been adduced, the trial court directed a verdict in favor 
of defendants, the latter not having offered any evidence. 
From a judgment of dismissal, plaintiffs have appealed. 

The only questions presented are raised by assign- 
ments that the trial court erred in sustaining objections 
to the introduction in evidence of empty bottles with the 
labels thereon and in directing a verdict in favor of de- 
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fendants. To justify the peremptory instruction, it is 
urgued that there is no proof that Sherman & McConnell 
Drug Company sold the intoxicating liquors consumed 
by Thamann, and that the empty bottles and the labels 
are not evidence of that fact—an cssential element of 
plaintiffs’ case. These questions must be considered in 
the light of the following pertinent rules of law: 

In an action for damages resulting from an unlawful 
sale of intoxicating liquors, a preponderance of the evi- 
dence will sustain a recovery in favor of plaintiff, though 
the wrongful act may be punishable in a criminal court. 

An unlawful sale of intoxicating liquors and defen- 
dant’s connection therewith may be proved by circum- 
stantial evidence alone, and proof that the consideration 
passed may be unnecessary. 

An unlawful sale of intoxicating liquors may be proved 
without evidence of the terms of a formal contract. 

A contributing cause of death is a question for the jury, 
where there is sufficient evidence to sustain a verdict in 
favor of plaintiff on that issue. 

Inferences from evidential facts are questions for the 
jury, where the evidence will sustain a verdict in favor of 
plaintiff. 

These principles are well established. Were the bottles 
and the labels properly excluded? Means of identifica- 
tion had been blown in one of the bottles in the following 
form: 

“Sherman & McConnell Drug Co., Omaha.” 

The label on the outside reads: 

“Jassence of Wintergreen. Sherman & McConnell Drug 
Co. Prescription Pharmacists. Cor. 19th and Farnam, 
Branch, Omaha, Neb.” 

There is evidence from which the following inferences 
may be drawn: Thamann was addicted to the use of in- 
toxicating liquors. He received his wages as a laborer 
December 24, 1917, and went home with the bottle in his 
pocket. At different times that day he drank the con- 
tents mixed with water and sugar. He said he had pwr- 
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chased alcohol. What he drank from the bottle was in- 
toxicating. The next day he drank the contents of an- 
other bottle labeled thus: 

“Issence of Wintergreen. Sherman & McConnell Drug 
Co. 24th and Farnam St. Branch. Omaha, Neb.” 

Vomiting followed as a result. The odor of these 
bottles when offered in evidence, and the labels thereon, 
were the same as when the intoxicating liquors were con- 
sumed. Thamann continued to drink “Essence of Winter- 
green” and as a consequence died in convulsions Decem- 
ber 31,1917. The drinking December 24 and 25 contrib- 
uted to his death. 

There is also evidence tending to prove these facts: 
The empty bottles, with the labels and the odor un- 
changed, were taken to one of the drug stores conducted 
by the Sherman & McConnell Drug Company, and were 
shown to defendant Sherman, who examined them and 
said that they had come from his line of drug stores, and 
that they had contained 95 per cent. of alcohol and 5 per 
cent. of essence of wintergreen. 

In addition, the following inferences may also be drawn 
from the proofs: Essence of wintergreen is used as a 
flavoring for beverages. It is soluable in 2 per cent. of 
alcohol. The bottles contained more alcohol than was 
necessary for legitimate purposes. The preparation did 
not contain drugs in sufficient quantities to make it unfit 
for use as a beverage. T'urthermore, it is a fair inference 
that it was not salable by defendants under any othev ex- 
ception to the statutory provisions forbidding the sale of 
intoxicating liquors. Laws 1917, ch. 187. 

Since defendants offered no proofs, all facts which the 
evidence on behalf of plaintiffs tends to prove are treated 
‘as established for the purposes of a prima facie case. 
Under all the evidential facts, were the bottles and the 
labels admissible as circumstantial evidence tending to 
show that defendants sold the intoxicating liquors labeled 
“Essence of Wintergreen” and consumed by Thamann? 
Defendants were engaged in the retail business of sell- 
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ing drugs. For that purpose they had procured a state 
license and had given a bond. The bottles had been in- 
tended for containers of drugs when sold by defendants 
at retail. Labels, in ordinary, general and well-under- 
stood use, indicate not only contents, but the name and 
the location of the retail sellers. Both the bottles and 
the labels are implements of defendants’ retail business. 
As such they came from defendants’ line of drug stores. 
Purchase from a druggist in labeled bottles is the usual 
method of procuring drugs. Retail druggists have a 
legitimate use for both alcohol and essence of winter- 
green. 

In the present instance the person who consumed the 
contents of the bottles, labeled in the manner shown, is 
dead and cannot testify. The druggists charged with the 
unlawful sales are defendants in the action for damages. 
Under the circumstances outlined, the bottles and the 
labels from defendants’ line of drug stores, the first bottle 
having been taken home by Thamann after he had drawn 
his wages a few days before his death, tend, as circum- 
stantial evidence, to throw some light on the issue of 
sales and were, therefore, admissible in evidence. Curran 
v. Percival, 21 Neb. 434; Sullivan v. Conrad, 79 Neb. 308. 

Considering the evidence erroneously excluded, was 
there error in the peremptory instruction in favor of de- 
fendants? The weight of the evidence is a question for 
the jury. There may be a recovery by plaintiffs with- 
out proof that Thamann in person was himself the pur- 
chaser. There being proof that his drinking December 
24 and 25, 1917, contributed to his death, evidence that 
it was the sole or the proximate cause thereof is not es- 
sential. Plaintiffs seem to have offered evidence making 
a prima facto case. It follows that the trial court erred 
in excluding the labeled bottles and in directing a verdict 
in favor of defendants. For these reasons, the judg- 
ment below is reversed and the cause remanded for 
further proceedings. 

REVERSED. 
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STaTE, EX REL. Crry OF LINCOLN, RELATOR, V. GEORGE W. 
MarsH, AUDITOR OF PUBLIC ACCOUNTS, RESPONDENT. 


Fitep Fespruary 16, 1922. .No. 22590. 


Municipal Corporations: Bonps: ELrecrions: PrRIMaAry AND GENERAL. 
A state-wide primary election is a “general election” at which 
a majority vote is sufficient to carry a proposition to authorize 
the issuance of municipal bonds, within the meaning of the ‘“Home 
Rule Charter’ of the city of Lineoln, though the general city 
election is held on a different date and 60 per cent. of the vote 
on such a proposition is necessary to carry it at a special election. 


Original proceeding in mandamus to compel respon- 
cent, as auditor of public accounts, to register bonds of 
relator. Writ allowed. 


C. Petrus Peterson, Charles R. Wilke and &. A. Boeh- 
mer, for relator. 


Clarence A. Davis, Attorney General, contra. 


Heard before Morrissey, C. J., ALtpricH, FLANSBURG 
and Rosg, JJ., Dickson and Sraurrsr, District Judges. 


RosE, J. 

The city of Lincoln, Nebraska, relator, invokes the orig- 
inal jurisdiction of the supreme court for a peremptory 
writ of mandamus to compel the auditor of public ac- 

_counts, respondent, to register municipal bonds of relator 
in the sum of $200,000. The bonds are called “Light 
Bonds.” They are dated January 1, 1922, and bear in- 
terest at the rate of 5 per cent. per annum, payable semi- 
annually. The proposition to authorize the issuance of 
the bonds was submitted to the electors of relator April 
20, 1920. There were 4,622 votes for and 3,533 against 
the bonds. Under the charter of relator a majority may 
vote bonds at a general election, but 60 per cent. of the 
total vote on the proposition is necessary, if submitted 
at a special election. Respondent resists the allowance 
of the writ on the sole ground that the bond proposition 
was not submitted at a general election, and did not re- 


7 


608 NEBRASKA REPORTS. [Vor. 107 


State, ex rel. City of Lincoln, v. Marsh. 


ceive an affirmative vote of 60 per cent. at a special 
election. 

Relator is governed by what is called a “Home Rule 
Charter.” Thereunder provision is made for holding 
general city elections the first Tuesday in May in odd- 
numbered years. The charter provides that a proposi- 
tion to authorize the issuance of utility bonds may be 
submitted either at “a general election” or “a special 
election called for that purpose.” The 60 per cent. vote 
essential to a bond issue is required only at a special 
election. The question therefore is: Was the majority 
vote in favor of the bonds April 20, 1920, cast at “a 
general election,” within the meaning of the city charter? 
That was the regular date on which the general state- 
wide primary election was held pursuant to statute. 
The polls were open in all voting precincts of relator and 
elsewhere in the state. The state-wide primary is part 
of the election system of Nebraska and is commonly under- 
stood to be a general election. The general law, operat- 
ing automatically as to time, fixes the date of the state- 
wide primary without any other intervening cause. The 
publie interest in the nomination of candidates for office 
is an inducement to the exercise of the elective franchise. 
The notice of the primary April 20, 1920, and of the 
bond proposition to be then submitted, was given alike 
to all voters of the city. This is clearly “a general elec- 
tion” within the meaning of the relator’s charter. It is 
thus distinguished from “a special election” called by the 
city council for the purpose of submitting to the electors 
a proposition to authorize the issuance of municipal 
bonds, where an affirmative vote of 60 per cent. is re- 
quired. ; 

The conclusion is that respondent, though prompted 
by a sense of public duty in refusing to register the bonds, 
has misconstrued the “Home Rule Charter” of the city of 
Lincoln and has pleaded no defense to the application. 

WRIT ALLOWED. 
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CynTuia A. CARSON, APPELLEE, V. HOWARD GREBPLEY 
ET AL., APPELLANTS. 


FILED FEBRUARY 16, 1922. No. 21465. 


1, Judgment: ActTion Fok ReEscission: D1isMissaL WiTHOUT PREJ- 
upicE. When a suit is begun for the rescission of a contract 
on the ground of fraud, the plaintiff may dismiss her action with- 
out prejudice, and begin an action at law to recover damages for 
the perpetration of the fraud under facts which are not incon- 
sistent with the facts in the former action, and no estoppel is 
worked thereby, where the plaintiff has acquired no benefit in 
the former action and no detriment has been caused to the de- 
fendant in such action. 


2. Election of Remedies: Motion to Dismiss: Partims. In an 
action to rescind a contract on the ground of fraud, G. and 
his wife were made. parties defendant. The action was sub- 
sequently dismissed without prejudice by plaintiff and an action 
at law to recover for the damages pleaded in the former action 
was subsequently commenced by her against G. and his son. 
A motion to dismiss the action on the ground that the former 
action was an election of remedies and was therefore a bar to 
the second action was overruled. Held, that the court did noi 
err in overruling the motion on the ground, among others, that 
the parties in both actions were not the same. 


38. Limitation of Actions: Fraup: Rescission. <A contract for an 
exchange of lands was entered into between plaintiff and de- 
fendants, the former a widow of 57 years and wholly inexperi- 
enced in business affairs. The jury found that defendants made 
false and fraudulent respresentations to her, which she believed 
and relied and acted upon, whereby she was defrauded. By their 
representations and conduct anc their treatment of the plaintiff 
generally after the exchange was made she was lulled into a 
sense of security. Subsequently she discovered the fraud and, 
within the time after such discovery which is permitted by the 
statute of limitations, she began this action. Held, that the 
action was not barred. 


4, Appeal: ConFruicTinc Eyipence. When questions of fact are sub- 
mitted to the jury without objection in respect of the theory on 
which the case appears to have been tried, the verdict will not 
be disturbed, even though the evidence conflicts, if there is 
sufficient evidence to support it. 
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Review. The record examined, and held that reversible 
error has not been shown. 


APPEAL from the district court for Saunders county: 
GEORGE 1°. Corcoran, JUDGE. Affirmed. 


J. A. Donohoe, H. A. Bryant and Sullivan, Wright & 
Thummel, tor appellants. 


William L. Dowling, contra. 


Heard before Morrissey, C. J., Lerrox, Rosz, Daan, 
AvpRICH, Day and Franspeurc, JJ. 


Dean, J. 

Plaintiff began this action November 15, 1918, in 
Saunders county, to recover the alleged value of her 
equity in a 160-acre farm on which she formerly lived 
with her family in Stanton county and cf which she al- 
leges she was.defrauded by defendants in the exchange 
of her farm for a 960-acre tract of land, m Holt county, 
owned by defendant Peter Greeley. Peter Greeley’s son, 
Howard, who is co-defendant with his father in ‘the 
present case, assisted his father in conducting the negotia- 
tions between the parties. Besides being defrauded of 
her farm plaintiff pleaded that defendants were indebted 
to her for the value of certain permanent improvements 
placed by her on the Holt county land, approximating 
$1,000 in value, while it was in her possession. Plain- 
tiff recovered a verdict for $14,651.70. Subsequently, 
under the court’s order, she filed a remittitur in the sum 
of $633.80. Judgment was thereupon rendered against 
defendants for $14,017.90, from which they appealed. 

Defendants’ answer denied all the material allegations 
of plaintiff respecting representations of fraud, deceit, 
and the like, and alleged that plaintiff by a former suit 
for rescission of the contract, which was dismissed with- 
out prejudice before this action was begun, had made 
her election as between inconsistent remedies and that 
she could not now maintain this action for damages grow- 
ing out of the contract. They further alleged that plain- 
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tiff’s action.was barred by the statute of limitations, and 
further that she was estopped from maintaining her 
action by reason of her own negligence in failing to make. 
timely inquiry and examination with respect to the 
quality of the 960-acre tract of which she complained in 
her petition. 

The record discloses these material facts: A written 
contract for the exchange of the respective properties was 
made by the parties October 18, 1913. In the contract 
the value of Mrs. Carson’s Stanton county farm was 
fixed at $14,400, Jess an incumbrance of $4,500, and Mr. 
Greeley’s Holt county tract at $38,500. When the con- 
tract was cxecuted plaintiff gave to defendant a mort- 
gage for $28,600 on the Holt county land, drawing annual 
interest at the rate of 5 per cent.” The mortgage was 
given te secure the payment to Peter Greeley of the re- 
inainder of the unpaid’ purchase price on the 960-acre 
tract over and above the agreed value of her interest in 
her Stanton county farm which she conveyed to Greeley. 
Shortly ‘after the contract was executed the parties re- 
spectively went into possession of their newly acquired 
properties.” In May, 1915, only $400 of the annual in- 
terest charge of $1,430 having been paid by Mrs. Carson, 
Mr. Greeley began an action to foreclose his mortgage. 
In the foreclosure suit Mrs. Carson filed a disclaimer of 
any interest in the land there involved and tendered -a 
deed of conveyance to Greeley. Doon 

About a ‘month after the foreclosure action was begun, 
namely, in June, 1915, plaintiff, who had been living: on: 
the Holt county tract with her family for a little more 
than a year, namely, from -October, 1913, moved away: 
and, -Jtime 15, 1915, she began an action in Stanton 
county for a rescission of the contract on the ground of- 
fraud. In that suit she also tendered to Greeley a deed: 
of conveyance of the Holt county land, and prayed that 
the contract, the deed to the Stanton county farm and 
the mortgage given by her on the Holt county land be 
declared null and void and that the title to the Stanton 
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county farm be quieted in her. In the Stanton county 
action, Mrs. Carson obtained an order restraining Greeley 
from proceeding with his foreclosure action in Holt county, 
to prevent a multiplicity of suits, as alleged, and to the 
end that all of the matters in dispute between them might 
be settled in one action. Issues were joined and the case 
remained, untried and undetermined, on the Stanton 
county docket until July 8, 1916, when her action was 
dismissed without prejudice. It may here be noted that, 
in her Stanton county suit, only Peter Greeley and his 
wife were named ag parties defendant. 

Subsequently, November 15, 1918, after the dismissal of 
the Stanton county suit, Mrs. Carson brought this action 
in Saunders county against Peter Greeley and his son, 
Howard, defendants herein. Mrs. Greeley was not made 
a party to this action. 

In the present suit plaintiff alleged generally that de- 
fendants falsely and fraudulently represented to her that 
the 960-acre tract was all good tillable land, when in fact 
only about 200 acres could at all be farmed, and that they 
showed to her only the best of the land to induce her to 
make the trade; that the soil was good and had a sub- 
soil of clay formation, and that it was not underlaid with 
gravel or sand, which was untrue; that for more than 20 
years past it had produced an average of from 35 to 40 
bushels of corn and oats to the acre and other grains in 
like proportion, which was a gross misstatement of fact; 
that the hay land produced a ton to the acre, when in fact 
it would not produce half a ton; that the land could easily 
be divided into quarter-section farms, each one a tillable 
farm in itself, which was impractical and impossible be- 
cause it was mostly unproductive and unsuitable for 
farming purposes; that the farm was equipped with an 
irrigation project consisting of two artificial lakes, 
stocked with fish, and ditches capable of irrigating 100 
acres, all of which was untrue, and when in fact not to 
exceed five acres could be irrigated; that there was a 
growing orchard of about 20 acres producing $2,000 


Vor. 107] JANUARY TERM, 1922. 613 


a 


Carson v. Greeley. 


worth of fruit a year, when in fact it did not contain 20 
acres and the quantity of fruit produced in any year was 
almost negligible. Plaintiff charged that all and singular 
of the representations made by the defendants with re- 
spect to the desirability and the good quality of the Holt 
county tract of land, its productivity, and the like, were 
falsely and fraudulently made by them with the intent on 
their part and for the sole purpose of deceiving, cheat- 
ing and defrauding her. She further pleaded that she 
relied upon all of the representations made by the de- 
fendants to her and believed that they were true and 
acted thereon. 

The evidence introduced on the part of Mrs. Carson 
tends strongly to corroborate the material allegations of 
her petition. On the part of defendants the material 
testimony offered by Mrs. Carson was denied, and with 
respect to the value of the Holt county land evidence was 
introduced tending to prove that its value was much 
greater than that placed thereon by plaintiff. However, 
these questions of fact were decided by the jury ad- 
versely to defendants’ contention and, we may here ob- 
serve, there is evidence to support the verdict, sc that 
the questions that remain for determination are ques- 
tions of law solely. 

Defendants argue that, nothwithstanding plaintiff’s 
action to rescind was dismissed, without prejudice, be- 
fore this action was begun, she is estopped from main- 
taining her present suit because she had already elected 
her remedy and could not now elect another. In sup- 
port of their argument on the question of election of 
remedies defendants cite First Nat. Bank v. McKinney, 
47 Neb. 149. That was an action brought for the vescis- 
sion of a contract for the sale of a stock of goods while 
at the same time a law action was pending, and of course 
undetermined, which had been brought to recover the 
_purchase price of the same goods. It was there held 
‘that the remedies, in equity and at law, were not con- 
eurrent. The McKinney case is not controlling here be- 
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cause plaintiff, in the present case, abandoned her action 
in equity before she began this action. On the question 
of election, in view of the facts and the law, we conclude 
that the argument of defendant is nét tenable. We note, 
however, that the authorities are divided on this ques- 
tion. 

On other grounds, too, defendants’ argument is not 
tenable. In the present case the equity action did not 
change the status of the parties on the merits. The bet- 
ter and more reasonable rule is that no estoppel is worked 
where the plaintiff has acquired no benefit by bringing 
an action to rescind and no detriment has been caused 
to the other party thereby. 9-R. C. L. 960, sec: 7. Nor 
are the facts:-which are pleaded in the present case in- 
consistent with the facts pleaded in the former ee ha 

In Register v. Carmichacl, 169 Ala. 588, 34 L. KR. 

n. s. 309, this rnle is announced: “But an ‘elenton,, e 
be conclusive, must be efficacious: to some extent at least. 
The mere bringing of a suit is not determinative of the 
right. The party against whom the estoppel is pleaded 
must have received some benefit under his election.” The 
note to the Register case, beginning at page 309 (34 L. 
R. A.) collates the authorities for and against the rule 
there announced, and points ont that the clear weight of 
authority, though there is some conflict in the decisions, 
seems to sustain the position faken by the court in that 
case. a , 

Kehoe v. Patton, 21 R. I. 223, holds that the mere bring- 
ing of a suit in equity, without proceeding to a final 
decree, was not in itself an election of remedies. 

In Howe v. Martin, 23 Okla. 561, it is said: “A person 
induced by false and fraudulent representations to pur- 
chase or exchange for property has three remedies. He 
may, first, upon discovery of the fraud, rescind the con- 
tract absolutely, and sue in an action at law, and re- 
cover the consideration parted with upon the fraudulent 
contract, and in such a case he must restore, or offer to 
restore, to the parties sued whatever he has received by 
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virtue of the contract; or, second, he may bring an action 
in equity. to rescind the contract, and in such a case it is 
sufficient for plaintiff to restore, or make offer in his 
position to restore, everything of value which he has 
received under the contract; or, third, he may affirm the 
contract, retain that which he has received, and bring 
an action at law to recover the damages sustained by 
reason of his reliance upon the fraudulent representa- 
tions.” 

In view of the record before us, and in view of the law, 
neither as a matter of justicé nor as a matter of law 
should the fact alone that Mrs. Carson began an action 
in equity, which was subsequently dismissed under the 
facts herein discussed, deprive her of her legal remedy 
for damages which were occasioned by the fraud which 
she charges was prepetrated by the defendants. Mrs. 
Carson had more than one remedy, and the position 
which she took in the equity action which was subse- 
quently dismissed did not estop her from later asserting 
the same and additional relevant facts, not inconsistent 
with the former action, against the same defendant and 
his agent who was made a co-defendant in the present 
case. 

Defendants’ argument that Mrs. Carson cannot main- 
tain this action is not well founded for another reason. 
The parties defendant in the equity action, as hereinbe- 
fore pointed out, are not the same as the parties defen- 
dant in the present law action. /stes v. Worthington, 
30 Fed. 465, is a suit where a plea averring-the pendency 
of another snit was overruled because it was not shown 
that the second suit was “between all the same parties.” 
To substantially the same effect is Pullman Co.:v. Hoyle, 
52 Tex. Civ. App. 534; 1 C. J. 53, sec. 59. 

Clearly the equities, in the broadest sense, are with 
the plaintiff. When this suit was begun-Peter Greeley 
had foreclosed the mortgage on the Holt county land, 
upon which Mrs. Carson had placed about $1,000 worth 
of improvements, as the proof shows, and bought it in for 
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about $3,500 less than the mortgage given to him by Mrs. 
Carson. He had also sold her Stanton county land to an 
alleged innocent purchaser. In fact, as charged by 
counsel, Greeley recovered all the land which he sold 
to Mrs. Carson, together with the improvements placed 
thereon by her, and he acquired and sold her Stanton 
county farm besides. So that, by virtue of her trans- 
actions with the Greeleys, it plainly appears that Mrs. 
Carson lost her Stanton county farim and, so far as the 
present record discloses, she and her family, a part of 
them minor dependents, were left penniless. 

When the contract was entered into Mrs. Carson was 
57 years of age. She had then been-a widow about four 
years. Her family, residing with her at the time, con- 
sisted of four boys and two girls, the eldest, a youth 
named David, had just turned 21. Aside from working 
on his mother’s farm David never had any business ex- 
perience. The proof shows that he never bought nor 
sold a piece of land. Mrs. Carson and her children lived 
on the Stanton county farm for many years, all of her 
‘children having been born there. In passing it may be 
noted that defendants alleged generally in their answer 
that plaintiff relied on her own judgment and that of her 
son David when she made the trade. 

David testified that he received a letter from a real 
estate man in Holt county inviting him to ccine and view 
the lands which he offered for sale, and, among them, 
on a printed slip in evidence, was listed the Peter 
Greeley tract. Pursuant to the agent’s solicitation he 
went to Holt county and there he met Howard Greeley, 
who was the personal representative and agent of his 
father. While there Howard arranged with David to 
meet him, either at Pilger or Stanton and take him out 
to see his mother’s farm with the view of making the trade. 
After two or more interviews with Mrs. Carson at her 
lome, in which Peter Greeley, who came with his son on 
the final visit, took an actively effective part, the trade 
was made and the contract was executed. 
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Mrs. Carson testified that she knew nothing about farm 
lands or the quality of soils and that she so informed 
the Greeleys. She further testified that she believed and 
relied and acted npon the representations the defendants 
made to her with respect to the quality and value of the 
Holt county tract, its productivity, and the like, and that 
she so informed them. She also testified that in reliance 
thereon she entered into the contract. She testified, 
further, that Peter Greeley urged her to leave her Stan- 
ton county farm, apparently that he might come into its 
possession, and move up to the Holt county place, which 
she did, just as soon as the contract was signed. She 
said that he promised her that he would arrange to have 
his Holt county neighbors go with teams to the railroad 
town and move them over to the place. David testified 
that when Howard Greeley was at their home he, David, 
proposed that they should go to the bank at Pilger, 
where they transacted their business, and have the con- 
tract written there, but that Howard objected, saying 
that it would be better to go to some town or place where 
none of the parties were known because the Pilger bank 
might object to the trade and spoil the deal.. They did 
not go to Pilger, but to Wisnev. 

It is in evidence that Peter Greeley, after Mrs. Carson 
moved upon the 960-acre tract, persuaded her into the 
belief that she had made a great bargain; that it could 
be divided into farms and she could in that way have a 
farm for each son; that he told her he had sold the land 
to her for less than it was worth, and that the farm was 
better than it looked. Without going more into detail, 
it sufficiently appears that the Greeleys, one or both, 
lulled Mrs. Carson into a sense of security, and that in 
reliance upon the assurances so made she continued to 
remain on the place. 

Defendants’ argument that the statute of limitations 
has barred the present action cannot be sustained. Sec- 
tion 7569, Rev. St. 1913, provides that a cause of action 
based on fraud shall not be deemed to have accrued until 
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the discovery of the fraud. There is proof thal Mrs. 
‘Carson did not discover the fraud until after Peter 
Greeley began his foreclosure action, when she consulted 
eninent counsel, by whom she was informed that she had 
been swindled. The record shows that after she dis- 
covered the fraud she began her action before it was 
barred. 

Defendants contend that Mrs. Carson was negligent 
in two respects, namely, that she did not make diligent 
inquiry with respect to the value of the land, and in that 
she did not have the land examined, at an earlier period, 
to determine the quality of the soil and the like. On 
these propositions no rule can be announced that will 
apply to all cases alike. On this point, in Meyer v. Fish- 
burn, 65 Neb. 626, it is said: “An exception to that part 
of the rule requiring a return of the property arises 
where the party guilty of the fraud and undue influence, 
and as a part of the general wrongful design, has by ad- 
vice or interference induced the other party to part with 
his property.” 

Sufficient has been said to show that neither Mrs. 
Carson nor her son David was versed in business affairs. 
And, besides, the record shows that David Carson was 
ill during the first and only continuous year that the 
family were on the place, and that he was confined to 
the house for a considerable portion of the time by 2 
stroke of paralysis, and that in the meantime the farming 
operations were carried on by his little brothers and a 
hired man. In 2 Black, Rescission and Cancellation, sec. 
543, it is said: “In contracts for the sale, exchange, or 
lease of real property, the tendency of the authorities is 
to allow the injured party a longer time in which to 
claim and exercise his right of rescission, after acquiring 
knowledge of the facts which justify it, than in the case 
of sales of personalty or ordinary contracts not involv- 
ing land.” 

But, in any case, defendants cannot complain be- 
cause it does not appear that they have been injured by 
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the delay. The court in Chase v. Chase, 20 R. I. 202, de- 
clared: “So long as parties are in the same condition, 
it matters little whether one presses a right promptly or 
slowly, within limits allowed by law; but when, knowing 
his rights, he takes no steps to enforce them until the 
condition of the other party has, in good faith, become 
so changed that he cannot be restored to his former state, 
if the right be then enforced, delay becomes inequitable 
and operates as an estoppel against. the assertion of the 
right.” 6 Cyc. 300. 

In Allore v. Jewell, 9£ U.S. 506, at page 512, it is said: 
“The objection of tlie lapse of time—six ye cnie= habeus 
bringing the suit cannot avail the defendant. If during 
this time, from the death of witnesses or other causes, 
a full presentation of the facts of the case had become 
impossible, there might be force in the objection. But 
as there has been no change in this respect to the injury 
of the defendant, it does not lie in his mouth, after hav- 
ing, in the manner stated, obtained the property of the 
deceased, to complain that her heir did not sooner bring 
suit against him to compel its surrender.” 

With respect to a business transaction such as is in- 
volved here, it plainly appears that neither Mrs. Carson 
nor her son David had such understanding of business 
affairs as would enable them to cope with the defendants. 
The rule which is applicable to the facts before us is 
that the acts and contracts of persons who are infirm and 
without experience or business ability, and who are 
thereby liable to imposition, are void, if the nature of 
the acts and contracts of the opposing party justify 
the conclusion that the party alleged to have been sub- 
jected to the imposition has not exercised a deliberate 
judgment, but has been imposed upon, circumvented or 
overcome by cunning or artifice or undue influence. 1 
Story, Equity Jurisprudence (13th ed.) sec. 2388. : 

All disputed questions of fact with respect to the per- 
petration of the fraud, the time when Mrs. Carson made 
her discovery, and the like, under the theory on which 
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the case was tried, were submitied to and determined by 
the jury. It clearly appears that the case was tried 
without objection as a law action upon the theory that 
the value of Mrs. Carson’s Stanton county land, of which 
she was deprived, should be the measure of damages, in- 
stead of the value of the 960-acre tract of land at the 
time it was acquired by Mrs. Carson and the time when 
she surrendered it. And this, no doubt, because Mr. 
Greeley had apparently put it out of his power to re- 
store to her the Stanton county farm. We have exam- 
ined the other assignments of alleged error which have 
been presented by defendants, but conclude that  re- 
versible error does not appear therein. 

In the concluding part of their brief defendants 
frankly observe, with respect to the unfortunate plight in 
which Mrs. Carson found herself: “The jury were unable 
to get away from the fact that, * * ™* in the end, 
she had neither the farm she sold nor the ranch she 
bought.” Defendants’ observation is timely. In the 
fewest words possible it reflects the ultimate fact in 
the case and the theory upon which it was tried as well. 
As nearly as humanly possible, a measure of justice has 
been meted out by the jury, and it does not appear that 
any sound rule of law has been violated. It is proper to 
observe that, in a case where fraud is proved, it will not 
do for the court to pursue the shadow and refuse to take 
note of the substance. The district court wisely over- 
ruled the application for a new trial. 

The judgment is 

AFFIRMED. 

Letton, J., took no part in this decision. 
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Harvey H. pwarps, APPELLEE, VY. HASTINGS DISTRIBUTING 
COMPANY ET AL., APPELLANTS. 


FILep FeBruaRy 16,°1922. No. 21958. 


1. Appeal: Brizrs., “On appeal, an assignment that there was 
error in admitting evidence may be disregarded, where appellant 
in his brief fails to point out the pages in the abstract or bill of 
exceptions where the challenged ruling may be found.” Men- 
singer v. Ainsworth Light & Power Co., 94 Neb. 465. 


ConFLictinG Evipence. Where the evidence conflicts 
with respect to material matter, the verdict will not be set aside 
if there is sufficient evidence to support it. 


3. Sales: RicHtT or Possession. ‘‘Where the time of payment is not 
fixed by the contract of sale, the law presumes a cash Sale, and, 
while title may have passed to the buyer, he is not entitled to 
possession until the full purchase price has been paid or ten- 
dered.” Baker v. McDonald, 74 Neb. 595. 


Contract: Rescission. A contract for the sale of seven 
ear-loads of potatoes did not fix the time of payment. The cars 
were severally shipped in instalments. Defendant paid for the 
first three cars as they separately arrived, but refused to pay for 
the fourth car on arrival. Thereupon plaintiff refused to make 
further shipments. Held, that, in view of the meaning placed 
upon the contract by the parties in respect of time of payment, 
plaintiff was clearly within his rights. 


5. Contracts: CONSTRUCTION BY Parties. “The practical interpreta- 
tion given their contracts by the parties to them while they are 
engaged in their performance, and before any controversy has 
arisen concerning them, is one of the best indications of their 
true intent, and the courts will ordinarily enforce such con- 
struction.” Cady v. Travelers Ins. Co., 93 Neb. 634. 


: In the absence of fraud or mistake, the mean- 
ing placed upon a contract by the parties, which is silent in re- 
spect of the time of payment, is ordinarily conclusive of their 
respective rights. 


Y. Appeal: ArFrFmRMANCE. The assignments of alleged error exam- 
ined, and held that reversible error does not appear. 


AppEAL from the district court for Adams county: 
Harry 8S. Duncan, JupGe. Affirmed. 
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W. M. Whelan and Stiner & Boslaugh, for appellants. 
Crow & Larsen, contra. 


Heard before Morrissey, C. J., Lerron, Rose, DEAN, 
‘ AtpRICH, Day and FLanssure, JJ. 


DEAN, J. 

Plaintiff sued and recovered a verdict and judgment 
for $989.79 under a contract for the sale of a quantity of 
potatoes to the defendant company, which was engaged in 
the produce business at Hastings. Defendant appealed. 

October 16, 1919, plaintiff wired this offer to defendant: 
“Offer 5 cars very fine U. S. No. 1 Red Kings sacked, two 
fifty-five, delivered. May have one or two cars fancy 
No. 1 Whites. Not sure. This stock all comes from one 
man and will be graded and cleaned in nice shape. May 
have load Gering account car shortage.” 

Defendant wired this reply: “Take five cars Kings 
sacked your price. You have our confidence as a potato 
man.” 

Within a week after the exchange of the telegrams, but 
on different days, three cars of potatoes were shipped 
to defendant. The first car was paid by defendant’s 
check. Plaintiff drew on defendant for the second and 
third cars, as delivered, and each draft was paid on ar- 
vival at destination. A few days thereafter a fourth car 
was shipped to defendant. The bill of lading was accom- 
panied by a draft, but it was protested and returned un- 
paid. In about ten days another draft for the same car 
was returned unpaid and subsequently a third draft was 
dishonored. The suit followed. 

Defendant pleaded that none of the four cars were of 
the variety of potatoes which were represented in the 
contract, and further pleaded that the potatoes were so 
decayed, unsound, frosted, and unmarketable that there 
was a loss of about $250 on the first and fourth cars be- 
cause of such defects, and that because of plaintiff’s 
failure to deliver the remaining three cars it lost $1,260 
in profits. 
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Defendant assigns as error the refusal to admit certain 
evidence offered. But no reference is made in the briet 
to the pages or to the places in the record where such 
evidence may be found. Supreme court rule 12d (94 
Neb. XI) provides that the assignments of alleged error 
which are mentioned in a brief without reference to the 
pages in the abstract or bill of exceptions where the chal- 
' lenged ruling may be found will be deemed to have been 
abandoned. Mensinger v. Ainsworth Light & Power Co., 
94 Neb. 465. 

Defendant introduced evidence tending to support the 
allegations of its answer with respect to the four cars 
which were delivered. The evidence introduced by plain- 
tiff was to the contrary. No good purpose would be 
served by taking up space to discuss the evidence in de- 
tail. It is sufficient to say that it relates to disputed 
questions of fact which were submitted to and decided 
by the jury. We find, however, there is sufficient’ evi- 
dence to support the verdict, so that it will not be dis-. 
turbed unless errors of law are pointed out and dis- 
cussed which require a reversal of the judgment. 

It will’be noted that there is nothing in tke contract— 
the telegrams constituting the contract—which definitely 
fixed the time of payment. In such case the rule in this 
state is that, when the time of payment is not fixed, a 
cash payment is contemplated. In Baker v. McDonald, 
74 Neb. 595, we said: “Where the time of payment 
is not fixed by the contract of sale, the law presumes a 
cash sale, and, while title may have passed to the buyer, 
he is not entitled to possession until the full purchase 
price has been paid or tendered.” In Behrends v. Bey- 
schlag, 50 Neb. 304, where the time of payment was not 
fixed, it was held that delivery and payment were to be 
concurrent acts. 

In Williston, Sales, 805, sec. 467, it is said: “If it be 
granted that upon a true construction a contract is divis- 
ible, the obligations of the buyer and seller in regard to 
any one instalment are for the most part to be deter- 
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mined as if that instalment constituted the whole con- 
tract. Thus, if no time is fixed showing an intention in- 
consistent with concurrent performance, the seller will 
not be bound to deliver the instalment until the buyer 
pays the price, and, conversely, the buyer will not be 
bound to pay the price unless the seller delivers the 
goods.” 

There is no ambiguity in the terms of the contract. 
True, it is silent with respect to the time of payment, but 
that feature is not important in view of the interpretation 
of the contract by the parties themselves, three cars havy- 
ing been separately paid for upon delivery. The only 
reasonable inference to be drawn from the conduct of 
the parties, with respect to time of payment, is that both 
of them contemplated that each car should be paid: for 
upon delivery. In Cady v. Travelers Ins. Co., 93 Neb. 
634, it is said: “The practical interpretation given their 
contracts by the parties to them while they are engaged 
in their performance, and before any controversy has 
arisen concerning them, is one of the best indications 
of their true intent, and the courts will ordinarily enforce 
such construction.” , 

Under the law and the facts before us, plaintiff was 
clearly within his rights. The conclusion is that re 
versible error has not been shown. 

The judgment is 

AFFIRMED. 


C. M. DoLLarHIDE, APPELLEE, V. J. H. JAMES, APPELLANT. 
Firep Fresruary 16, 1922. No. 21860. 


1. Brokers: Contracts: SienatTures. “The requirement of said 
section (Rev. St. 1913, sec. 2628) that the contract be ‘subscribed’ 
by both parties is met where the signatures of the parties are 
placed thereon, for the purpose of authenticating and giving force 
and effect to the contract, whether they be placed at the bottom, 
the top, or in the body of the instrument.” Myers v. Moore, 
78 Neb. 448. 
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SUBMISSION OF OFFER: ACCEPTANCE OPTIONAL. Where a 
broker, instead of procuring a person who is ready, able and 
willing to accept the terms the principal authorized him to offer 
at the time of his employment, procures one who makes a counter 
offer more or less at variance with that of his employer, the 
latter is at perfect liberty either to accept the proposed party 
upon the altered terms or to decline to do so. If he accepts, he 
is legally obligated to compensate the broker for the services 
rendered; but, if he refuses, he incurs no liability whatever, for, 
if he does not see fit to modify his original proposals, the broker 
can lay no claim to his commissions until, he has furnished a 
purchaser who is ready, able and willing to accept the exact 
terms of his principal. 


APPEAL from the district court for Greeley county: 
Bayard H. Paine, Jupce. Affirmed in part, and reversed 
in part. 


Lanigan & Lanigan, for appellant. 
J. R. Swain, contra. 


Heard before Morrissey, C. J., Rose and Avpricu, JJ., 
Raper and Stewart, District Judges. 


ALDRICH, J. 

This is an action at Jaw wherein the plaintiff, C. M. 
Dollarhide, sued the defendant, J. H. James, to recover 
the sum of $810 alleged to be due as commissions for the 
sale of three quarter-sections of land owned by defen- 
dant in Greeley county. Two causes of action were set 
‘out in the petition. The first cause of action was based 
on an alleged broker’s contract, dated July 18, 1918, re- 
ferring to the northwest quarter of section 3, township 
18, range 10, west of the sixth P. M., in Greeley county, 
Nebraska, the prayer of which is for judgment in. the 
sum of $225. In the second cause of action plaintiff 
based his claim on an alleged broker’s contract describing 
the west one-half of section 23, township 17, range 10, 
west of the sixth P. M., in Greeley county, Nebraska, and 
asked for judgment in the sum of $585. The verdict was 
for plaintiff in the sum of $779.50 on both causes of 
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action. A motion for new trial was overruled, and de- 
jendant brings the case to this court on appeal. 

Appellant claims that the contracts set out in plain- 
tiff’s two causes of action do not comply with section 
2628, Rev. St. 1913, which provides that a contract for the 
sale of lands between the owner thereof and a broker 
or agent shall be void unless the contract is in writing 
and subscribed by the owner of the land and the broker 
or agent. The requirements of section 2628, Rev. St. 1913, 
have been discussed and the provisions construed in the 
case of Myers v. Moore, 75 Neb. 448. It was there held: 
“The requirement of said section that the contract be 
‘subscribed’ by both parties is met where the signatures 
of the parties are placed thereon, for the purpose’ of 
authenticating and giving force and effect to the con- 
tract, whether they be placed at the bottom, the top, or 
in the body of the instrument.” In the instant case the 
plaintiff signed his name at the top of the instrument, 
which began as follows: ‘I*arm for sale by C. M. Dollar- 
hide.” This signature was undoubtedly placed there for 
the purpose of “authenticating and giving force and ef- 
fect to the contract.” The provisions and requirements 
of the statute in this regard have been complied with. 
See, also, Berryman v. Childs, 98 Neb. 450, and Felt- 
hauser v. Grecble, 100 Neb. 652. 

As to the first cause of action, the defense was set up 
that defendant, prior to July 18, 1918, had negotiated 
with one John C. Peterson for the sale of the land de- 
scribed in the contract; that it was orally agreed be- 
tween plaintiff and defendant that if plaintiff sold to 
any one except Peterson he would receive the regular 
commission; that plaintiff, in violation of the terms of 
the oral agreement, attempted to sell the land to Peter- 
son, but that the sale was never consummated. Plaintiff 
claims he had the exclusive sale of the land described in 
the contract until March, 1919, and that Peterson was 
not excepted by any oral agreement. In this he is 
corroborated by disinterested witnesses. The testimony 
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of plaintiff and defendant is conflicting on the question of 
an exclusive contract. Defendant testified that the words 
“exclusive until March, 1919,” were not in the instrument 
he signed. Plaintiff testified it was written in at the 
time of signing, and in this he is corroborated by the wit- 
ness Campbell. Upon this condition of the record as to 
the first cause of action, we can do nothing but allow the 
judgment of the court below to stand. There was 
sufficient competent evidence to support the verdict, and 
the finding on this question of fact is conclusive. 

In the second cause of action the principal issue pre- 
sented for our consideration is whether the plaintiff sold 
the land involved according to the terms of his broker’s 
contract. The contract shows that defendant listed 320 
acres of land. The purchaser procured by _ plaintiitf 
entered into a contract to buy the land excepting the rail- 
road right of way and deducting the number of acres iz 
the same from the purchase price. This was on different 
terms than those expressed in the broker’s contract and 
constituted a counter offer which defendant was not 
under obligation to accept. In refusing the counter offer 
he incurred no liability to plaintiff for commission. 

“Where a broker, instead of procuring a person who is 
ready, able and willing to accept the terms the. prin- 
cipal authorized him to offer at the time of his employ- 
ment, procures one who makes a counter offer more or 
less at variance with that of his employer, the latter is at 
perfect liberty either to accept the proposed party upon 
the altered terms or to decline to do so. If he accepts, 
he is legally obligated to compensate the broker for the 
services rendered; but, if he refuses, he incurs no liability 
whatever, for, if he does not see fit to modify his original 
proposals, the broker can lay no claim to his commissions 
until he procures a person who is ready, able and willing 
to accept the exact terms of his principal.” 4 R. C. L. 
318, sec. 52. See, also, 9 C. J. 625; Lunney v. Healey, 
56 Neb. 313, 44 L. R. A. 593, and note, 616. 

In view of the foregoing citations of authority and 
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discussion, the judgment of the district court is affirmed 
as to the first cause of action and reversed as to the 
second cause of action. 

AFFIRMED IN PART, AND REVERSED IN PART. 


PAUL WEGNER, APPELLEE, V. CHICAGO, St. PAUL, MINNE- 
APOLIS & OMAHA RAILROAD COMPANY: WaLker D. 
Hines, Direcror GENERAL, APPELLANT. 


Fitep FEBRUARY 16, 1922. No. 22003. 


1. Carriers: SHIPMENT oF Live Stock: EQUIPMENT. “It is the 
duty of a common carrier to furnish safe and suitable cars to be 
used in shipping animals, and for failure to do so the carrier is 
liable, if damages result by reason of such failure.” Fuller »v. 
Chicago & N. W. R. Co., 99 Neb. 611. : 


Liapinity. In an action for negligent handling 
of property in bedding and caring for a shipment of animals, 
where the negligence is undisputed, the common carrier is liable 
for injuries sustained thereby to animals. 


Duties. A railroad company engaged in th2 
tiisinens of a common carrier is obliged in handling animals for 
transportation to furnish suitable bedding where it is necessary 
to bed a car to make it safe and suitable. 


4, Evidence examined, and held sufficient to sustain the verdict of 
the jury. 


AppgEaAL from the district court for Douglas county: 
ArtHur C. WAKELEY, JUDGE. Affirmed. 


Wymer Dressler, Robert D. Neely and Paul 8. Top- 
ping, for appellant. 


Murphy & Winters, contra. 


Heard before Morrissey, C. J., Rose and Axpricu, JJ., 
Raper and Stewart, District J ndges. 


ALDRICH, J. 

This is an action at law to recover damages growing out 
of injury to a certain number of sheep in the sum of 
$422.77, which amount plaintiff claims to have lost by 
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death, crippling and injury in a certain consignment of 
sheep shipped from Bancroft, Nebraska, to Omaha in 
January, 1919. The plaintiff claims in his petition that 
through his agent he delivered to the defendant 834 head 
of sheep, well and in good condition to be transported 
from Bancroft to the stock-yards of South Omaha. The 
- petition alleges that the defendant carelessly and negli- 
cently failed to transport these sheep to the Union Stock 
Yards and by reason of carelessly and negligently hand- 
ling the stock 25 head were killed en route, 11 head be- 
came crippled, and 73 head becaine muddy and trampled 
up in the cars during transportation. -Ior the dead 
unimals the plaintiff claims he was damaged in the sum 
of $258.75, and for the crippled ones $85.85, and for the 
73 head of muddy animals he alleges he was damaged in 
the sum of $53.10. The director general of railroads 
filed his answer claiming: no liability for any damage 
which occurred to the animals. The defendant further 
answered, alleging by way of defense that if any of the 
sheep died or were crippled during transportation such 
deaths and crippling were due to the inherent weakness 
und disposition of the animals to injure themselves and 
to natural causes. The jury decided the case on the evi- 
dence and the instructions of the court for the plaintiff, 
and the defendant appeals therefrom. 

It will be noted from the record that this is largely an 
issue of fact, and it will be noted as a proposition of law 
that it is incumbent upon the defendant to furnish suit- 
able cars in good condition to be used in the transporta- 
tion of animals to the market. If the defendant fails to 
do so, then he is liable for damages resulting by reason 
of such failure. This is the province of the jury to 
determine under proper instructions of the court. Purely 
un the facts the verdict of the jury was for the plaintiff. 
Then the question is, was the evidence sufficient? We 
hold as a matter of law that there was ample evidence 
to sustain the verdict of the jury. 

We have examined the instructions of the court, and 
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on the law each one is substantially correct and there 
was no error of law as disclosed by the record. Then it 
follows that on the law and on the facts the jury are 
. amply sustained. The jury finding for the aa on 
this state of facts is correct. 

A railway company engaged in the business of a com- 
mon carrier is obligéd to furnish reasonably safe and 
suitable cars for the transportation of sheep, and if the 
car is not in such condition then the common carrier is 
liable for whatever damage occurs. Allen v. Chicago, 
B. & Q. R. Co., 82 Neb. 726; Fuller v. Chicago & N. W. R. 

Co., 99 Neb. 611. 

' “In a law action, where the evidence upon any dis- 
puted question of fact is sufficient to sustain a finding 
either way, the finding of the trial court thereon will be 
sustained on appeal.” Holmvig v. Dakota County, 90 
Neb. 576. 

It will be noted that the defendant furnished a double- 
decked car that was filled with mud, slush and manure 
to the depth of several inches and was not in any other 
way bedded. In this car there were 15 dead sheep. 
Their death, everything indicates, was caused by reason 
of the lack of diligence in properly preparing this car for 
shipment. For this negligence and carelessness the com- 
pany was primarily liable for damages resulting from 
this condition of the car. In this condition, as we find 
it, the car was improperly equipped and furnished for 
the transportation of animals to market. The defendant 
is responsible for the injuries to these sheep sustained 
by reason of such car being out of condition. Fuller v. 
Chicago & N. W. R. Co., 99 Neb. 611. 

Thus it is plain what the weight of authority is in this 
situation. The instructions of the court being consistent 
with the facts disclosed by the various witnesses, there is 
nothing remaining for us to pass upon, and we there- 
fore affirm the case. 

AFFIRMED. 
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Epwarp E. RUZICKA, APPELLANT, V. W. O. SAYLOR ET AL., 
APPELLEES. 


Firep Fesrvary 16, 1922. No. 21772. 


1. Specific Performance. Where a contract to convey real property 
contains a stipulation that “it is further agreed that in case 
either of the parties hereto shall fail to perform the stipulations 
of this contract, or any part of the same, he shall pay the other 
party to this contract the sum of $5,000 as damages for nonful- 
filment of contract,” specific performance will not be denied where 
the contract, construed as a whole, does not provide that dam- 
ages may, be paid in lieu of performance. 


2. Evidence examined, and held to support the findings and decree 
of the trial court. 


Avpeat from the district court for Merrick county: 
A. M. Post, Jupcre. Affirmed. 


W. T. Thompson and J, C. Martin, for appellant. 
Prince & Prince and EH. E. Ross, contra. 


Heard before Lerton, Dean, AcpricH and Day, JJ., 
CLeMents (E. P.) and DitwortnH, District Judges. 


Day, J. 

On July 25, 1919, the plaintiff, as purchaser, and the 
defendants, as vendors, entered into a contract of ‘sale for 
a tract of land consisting of 227.25 acres in Merrick 
county, Nebraska, for the sum of $68,175. Five thousand 
dollars of the purchase price was paid at the time of the 
execution of the contract, and the remainder thereof was 
to be paid on or before March 1, 1920. By the terms of 
the contract the vendors were to furnish a good and 
sufficient abstract of title, deliver a warranty deed for 
the premises, and give possession, on or before March 1, 
1920. On March 1, 1920, the date upon which the final 
payment was to be made, the plaintiff brought this action 
to cancel and annul the contract of sale, alleging that 
when the contract was made the defendants knew that the 
plaintiff was buying the land for the purpose of re-sale, 
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and that as an inducement for the purchase the defen- 
dants promised to aid and assist the plaintiff in selling 
the land before March 1, 1920, at a price in excess of 
$300 an acre; that in disregard of their promise the de- 
fendants repeatedly interfered with the sale of said lands 
by wrongfully and untruthfully stating to prospective 
purchasers who came to inspect the land that it was not 
worth the price the plaintiff had agreed to pay for it, 
and that better lands could be secured at a price of ‘ 
$175 an acre; that the defendants further interfered in 
the sale of the land by preventing the plaintiff’s agents 
from going thereon and showing it to prospective pur- 
chasers; and that the acts of the defendants rendered 
it impossible for the plaintiff to sell the Jand and raise 
the money to complete the payment of the agreed pur- 
chase price. The plaintiff also alleged that the defen- 
dauts had failed to furnish an abstract of title showing 
a good and merchantable title in themselves; that with 
the consent of the defendants the plaintiff had cultivated 
and planted grain on a part of said land in the fall of 
1919; and that the defendants now refuse to allow the 
plaintiff to enter upon the Jand and harvest the crop 
The petition prayed that the court take cognizance in 
equity of the matters alleged; that the contract be con- 
strued and the rights of the respective parties under it 
determined; and that the defendants be required to re- 
fund to the plaintiff the $5,000 paid upon the contract, 
with interest thereon, and damages. 

The answer of the defendants denied each and every 
allegation of the petition, except defendants admitted the 
execution and delivery of the contract, the payment of the 
sum of $5,000 on the purchase price, and that the plain- 
tiff had cultivated and planted small grain upon a part 
of the premises prior to March 1, 1920, through the tenant 
who was still in possession of the land. By cross-petition 
the defendants alleged the making and full performance 
on their part of the contract; that prior to the 1st day 
of March, 1920, they delivered to the plaintiff an ab- 


a 
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stract of title to the premises for the purpose of enabling 
the plaintiff to examine the same; that the plaintiff re- 
ceived the abstract and has ever since retained the same, 


- and has never at any time prior to the filing of his 


petition claimed any defects existing therein, or requested 
the defendants to make any corrections thereof. The 
defendants tendered into court for delivery to the plain- 
tiff a warranty deed to the lands described, upon the 
payment by the plaintitf of the remainder of the pur- 
chase price due upon the contract. The defendants 
prayed specific performance of the contract, and that, 
in the event the plaintiff failed to pay the amount found 
due upon the contract, the plaintiff be foreclosed of any 
equity of redemption in the land under the contract; 
that the lands be sold according to law, and out of the 
proceeds thereof the defendants be paid the amount ad- 
judged to be due them on the contract, and for judgment 
egainst the plaintiff for any deficiency which may remain 
after applying the proceeds of the sale upon the amount 
adjudged to be due. The reply denied the matters set 
out in the cross-petition. 

By the judgment of the trial court the plaintiff's al- 
leged cause of action was dismissed as being without 
equity. Upon the cross-petition the court found that the 
agreement between the parties was a contract of sale, and 
not a mere option to purchase at plaintiff’s election; that 
the defendants held the legal title to the land in trust for 
ihe plaintiff as security for the unpaid purchase price 
ipon the contract, to wit, $63,175, with interest at 7 
per cent. from March 1, 1920; that plaintiff was in de- 
fault in payment of that sum; and that the defendants 
had fully performed their part of the contract. Upon 
these findings a judgment of foreclosure was entered in 
_the usual form in favor of the defendants for the amount 
above stated. From this judgment the plaintiff appeals. 

Upon the issue of fraud raised by the pleadings in pro- 
curing the contract, we think it may well be doubted 
whether the allegations of the petition amount to more 
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than an unfulfilled promise on the part of the defendants. 
But, assuming that the allegations of the petition are 
sufficient, we think the testimony fails to establish action- 
able fraud. There is no testimony whatever that the 
plaintiff believed or relied upon the alleged promise of 
the defendants in entering into -the contract. The posi- 
tion of the plaintiff that the defendants failed to furnish 
a good and sufficient abstract of title is not supported 
by the testimony.: It is shown that on or about January 
17, 1920, the defendants furnished the plaintiff an ab- 
stract of title to the Jand in question, which was re- 
turned to the defendants for certain corrections; that on 
cr about February 2, 1920, the defendants, having made 
the corrections desired, again delivered the abstract to 
the plaintiff, and that the plaintiff has ever since retained 
the abstract, and has made no further objections to the 
title. We think the judgment of the trial court in dis- 
missing the plaintiff's petition is fully sustained by the 
evidence. 

The main question in the case, as we view it, arises 
upon the construction to be given to a clause in the con- 
tract, reading as follows: “It is mutually agreed that 
time is an essential element in this contract, and it is 
further agreed that in case either of the parties hereto 
shall fail to perform the stipulations of this contract, or 
any part of the same, he shall pay the other party to this 
contract the sum of $5,000 as damages for nonfulfilment 
of contract.” It is earnestly insisted by the plaintiff 
that the stipulation for the payment of damages for the 
benefit of either of the parties to the contract in case of 
default was intended by the parties as the limit of 
liability, and that the contract should be construed as 
giving the plaintiff the right to either accept the. deed 
_ and pay the purchase price, or to pay the stipulated sum 
as damages, and likewise giving to the defendants the 
election of executing the deed or paying the stipulated 
damages. There can be no doubt but that the contract 
is essentially one of bargain and sale of the land de- 
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scribed. It is, of course, competent for parties to enter 
into a contract by which the rights of the parties there- 
under’ may be limited to an action for damages for 
breach thereof, and also to stipulate ‘as to the amount 
of liquidated damages. The only question here is 
whether the parties intended by this clause of the con- 
tract to limit the remedy to an action at law for damages. 
In the absence of any stipulation to the contrary, in a 
contract forthe sale of land, where there is a default, 
the party not in default has a choice of remedies. He 
may sué'at law for damages, or bring an action in equity 
for specific ‘performance. These remedies are open to ~ 
him unless he has forcclosed such right by: the terms 
of his contract. In actions at law brought on a contract 
containing a stipulation: of forfeiture, for a specific sunt 
in case ot breach, the question often arises whether the 
sam iiamed is a penalty, or liquidated damages, and 
whether the party secking to recover is entitled to actual 
damages or the anount agreed’ upon by ‘the parties. In 
suich cases, if it appears that the amount agreed upon 
as liquidated damages is a fair estimate of the amount 
of ‘damages which might’ reasonably bé expected to fol- 
low a breach of the contract, the courts will enforce the 
amount of damages as agreed upon by the parties. In a 
court of equity, however, the question is whether, by the 
terms ofthe contract, the party in default has the elec- 
tion of one ov two ways of fulfilling his contract. The 
contract in the case before us, as we'view it, was not in 
the alternative, and the provision for the payments of 
damages in case of defanlt did not defeat the right of 
either of the parties to resort to an action of specific per- 
formance. ‘This precise quéstion was before the court 
in Kettering v: Hastlack, 130 Ia. 498. In-that case the 
contract contained a clause as follows: 

‘“¥t is further agreed that if either party to this con- 
tract shall fail to perform it according to its terms and 
tenor, and the other party is ready to perform it ac- 
cording to the terms and tenor, then the party so failing 
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shall forfeit to the party who has not failed the sum of 
$500 as liquidated damages.” 

It will be observed that there is no substantial differ- 
ence between the stipulation in the contract in that case 
and the provisions of the contract in the case at bar. In 
discussing the case, the Iowa court said: 

“Counsel for appellant contend that, in view of this 
provision for liquidated damages, plaintiff is not entitled 
to specific performance, but is limited to his remedy at 
Jaw. If the contract were in the alternative so that the 
defendants had the option of conveying or paying a stip- 
ulated sum by way of liquidated damages, then no doubt 
it would be improper for a court of equity to interfere 
(citing cases). But the mere fact that liquidated dam- 
ages are provided for as a part of the contract does not 
convert it into an optional contract under which the 
cbligor is entitled to relieve himself from the duty of 
specific performance by. paying the liquidated damages. 
Where it is apparent that the intention was that the 
ebligor convey and the provision for damages or penalty 
is simply a means of securing conveyance, the obligor 
cannot relieve himself from the duty to convey, which 
equity will enforce, by tendering payment of the penalty 
or damages (citing cases). It is plain in this case that 
the contract was to convey, and not primarily to pay 
damages. If the plaintiff had sought relief in an action 
at law, he no doubt would have been limited to the re- 
covery of the damages stipulated, but there is nothing 
in the contract to indicate that plaintiff should be con- 
fined to his remedy at law, and denied his equitable right 
to enforce specific performance.” 

These views find support in the following cases: Koch 
wv. Streuter, 218 Tl. 546, and note in same case, 2 L. R. A. 
n. 8. 210; Amanda Gold Mining Co. v. People’s Mining Co., 
28 Colo. 251; Brown v. Norcross, 59 N. J. Eq. 427; 
Phenie Ins. Co. v. Continental Ins. Co., 87 N. Y. 400; 
Dooley v. Watson, 67 Mass. 414; La Prelle v. Brown, 
220 S. W. (Tex. Civ. App.) 151. 
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Of course, it is competent for the parties to contract 
that, upon the payment of a certain sum, the contract “is 
to become null and void,” or “that the payment will be 
in full satisfaction of the contract,” or similav words 
indicating the intention of the parties to be that the pay- 
ment by the party in default is in lieu of all the rights 
of the other party under the contract. In such cases 
specific performance will not lie. This doctrine is illus- 
trated in Davis v. Isenstein, 257 Ill. 260, 45 L. R. A. n. s. 
52, and note; Heckman’s Estate, 236 Pa. St. 193. 

There is some conflict in the decisions of the various 
courts upon the question now under consideration. In 
au very recent case, Dekowski v. Stachura, 185 N. W. 
(Wis.) 549, the contract under consideration contained a 
stipulation very similar to the contract in the case at 
bar, and it was held that each party reserved the right 
to withdraw from the contract upon the payment of the 
sum stipulated, and that specific performance would not 
be decreed. 

From what has been said, it follows that the judg- 
ment of the district court is right, and it is 

AFFIRMED, 
Dean, J., dissents. 


STATE, EX REL. Crry or McCook, reLa‘ror, v. GrorcE W. 
MARSH, AUDITOR OF PUBLIC ACCOUNTS, RESPONDEN7. 


FiLrep Frepruary 16, 1922. No. 22455, 


1. Municipal Corporations: Paving Contract: Vawipity. Where a 
city engineer of a city of the second class acting under the pro- 
visions of section 5011, Rev. St. 1913, submits to the city council 
in writing an estimate of the cost of a paving improvement, based 
upon the unit plan, and also based upon the-then existing freight 
rates upon the materials to be used, which estimate is supple- 
mented by a verbal report to the city council that, if the freight 
rates on the materials to be used should be advanced, his 
estimate of the cost should be correspondingly increased, and 
where the city council enters into a contract with a person 
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to do such paving for the unit prices named in such estimate, 
which contract contains a stipulation that, if the freight rates 
upon the materials used should be advanced, the cost should 
be correspondingly increased, and, if lowered, correspondingly 
decreased, such contract is a compliance with section 5011, Rev. 
St. 1918, which requires that no contract shall be let for a 
price in excess of the engineer’s estimate, 


2. : : Estimate sy Enoineer. This section of the 
statute does not require that the engineer’s estimate of the 
cost should be in writing; and where the engineer submits an 
estimate, partly in writing and partly by parol, the two parts- 
will be considered together as constituting the complete estimate 
for the guidance of the city council. ; 


3. Lervixnc Contract. Such section of the statute 

does ot require that the city council should, before letting a 

_ contract, advertise for bids and let the ¢ontract to the lowest 
responsible bidder upon competitive bidding. 

4. EsTimMaTE BY Enaineer. ‘The inhibition con- 


tained. in this section of the statute upon the action of the city 
council is that the engineer’s estimate of the cost must be made 
before the contract is let, and that no contract shall be enteréd 
into for a price in excess of the engineer’s estimate. 


5. Obiter Dictum. The case of Fulton v. City of Lincoln, 9 Neb. 
358, in so far as it seems to announce a rule contrary to the 
views herein, is obiter dictum, and not binding as a precedent. 


ORIGINAL proceeding in mandamus to compel respon- 
dent, as auditor of public accounts, to register bonds of 
relator. Writ allowed. 


Stout, Rose, Wells & Martin and John F. Cordeal, for 
relator. 


Clarence A. Davis, Attorney General, and Jfason 
Wheeler, contra. 


+ 


John P. Breen, anicus curie. 


Heard before Morrissgy, C.J., TENTON; Danan, Day 
and FLANSBURG, ees 


Day, J. 
This is an original action in mandanius in this court 
brought by the state, on the relation of the city of 
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McCook, against George W..Marsh, Auditor of Public 
Accounts of the State of Nebraska, to compel him as 
such auditor to duly register certain “intersection pav- 
ing bonds” issued by the relator city, aggregating the 
sum of $100,000; and also to compel him to register 
certain “district paving bonds of district No. 2” of said 
city, aggregating the sum of $203,000. 

The refusal of the auditor to register the bonds was 
based upon two grounds: TVirst, that the contract for 
the paving for which the bonds were issued was in 
violation of section 5011, Rev. St. 1913, in that the cost 
of the paving named in the contract was in excess of 
the engineer's estimate; and, second, that after the 
original contract was Jet the council by ordinance in- 
creased the width of the pavement to be laid upon cer- 
{ain streets and let the contract for the increased amount 
to the original contractor, without having first obtained 
an estimate of the cost from the city engineer, and 
without advertising for bids, and without letting the 
contract upon a competitive basis. 

No question is raised as to the validity of the ordi- 
nances creating the improvement district, declaring the 
necessity of paving certain streets and alleys, and desig- 
nating the width of fhe pavement to be Jaid thereon. 
By direction of the city council the city engineer pre- 
pared plans and specifications for the improvement in 
accordance with the ordinances, and made an estimate 
of the cost thereof which were adopted and approved 
by the city council, and the city clerk was ordered by 
the council to ,advertise for bids for the proposed 
improvement. The estimated cost of the improvement 
by the engineer was based upon the unit plan. For 
example, he submitted four different types of paving, 
estimating the cost of each of them at a certain amount 
per square yard. He also estimated that the excavating 
and grading would cost $1.25 per cubic yard, and in 
the same manner estimated the cost of curbing and 
guttering at a certain price per lineal foot. This 
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general idea of reducing the cost to the unit plan was 
carried out with respect to the other items entering 
into the work upon which bids were asked. He also 
made a calculation of the total amount of the work 
to be done, and reduced it to an aggregate sum. The 
proposal of J. C. Brodie & Company corresponded exactly 
with the unit cost of the several items as estimated by 
the city engineer. The proposal, however, stated that 
the bid was based upon the then existing freight rates 
on the materials used in the work, and that, if the freight 
rates were increased during the progress of the work, 
the bid should be correspondingly increased, and, it this 
were not done, the bidder would not enter into a 
contract with the city to perform the work. It appears 
that the engineer verbally reported to the council that 
the unit prices of his estimated cost were based upon the 
then existing freight rates, and, if the freight rates 
were increased, his estimate should be correspondingly 
increased. The city council thereupon entered into a 
contract with J. C. Brodie & Company to do the work, 
which contained a provision as follows: “It is hereby 
understood and agreed that any increase in freight rates 
over and above the rates in effect on the date of this 
proposal, that said unit prices will be increased propor- 
tionately and reduced likewise if there is any reduction 
in vates.” The freight rates were in fact increased while 
the work was in progress, and on the material used in 
performing the contract amounted to $10,741.34. It 
appears, further, that, when the contractors were ready 
to commence the work and had taken possession of the 
streets for that purpose, certain property owners along 
the proposed improvement appeared before the city coun- 
cil and requested that the width of the pavement as 
to certain portions of the street be increased. As a 
result of this request the city council increased the 
width of the paving on several of the streets. The coun- 
cil did not cause a written estimate of the cost of this 
additional wovk to be made by the city engineer. He 
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did appear before the council, however, and stated that 
the estimated cost of the additional work would be as- 
certained by multiplying the number of square yards 
of additional pavement by the unit cost set forth in ‘his 
original estimate. The contract for the original work 
contained a provision, as follows: “It is further under- 
‘ stood and agreed that should the city desire to increase 
or decrease said quantities or amounts set forth in the 
schedule, the said lump sum will be increased or de- 
creased at the rate stipulated.” By agreement with the 
- council and the contractor the additional pavement was 
laid by the contractor upon the basis of the unit price 
in the original estimate. The final estimate showed that 
the cost of the work was as follows: Intersections, to 
be charged to the city at large, $100,059.35; amount 
to be charged to private property, $271,202.67. 

By resolution the city council adopted, approved, and 
accepted the work, and fixed a date for the sitting of the 
council as a board of equalization for the purpose of 
assessing spcclal benefits or injuries sustained in conse- 
quence of the improvement. Thereafter proceedings 
were regularly taken, and upon due notice a hearing 
was held by the city council sitting as a board of equal- 
ization, at the conclusion of which a resolution was 
duly passed assessing the cost of the work, other than 
the cost of the intersections, to the property within 
the district, according to benefits. No appeal was taken 
from this action of the council, and the property owners 
would now be estopped to raise any question as to the 

validity of the assessment. he city council also pro- 
vided that the cost of the intersections should be borne 
by the city at large. As before intimated, the total 
amount of the special assessments levied against the 
property within the district was $271,202.67, which, 
under the law, was payable in 20 instalments, the first 
instalment becoming delinquent in 50 days. Under 
the law, property owners had the right to pay the entire 
assessment within 50 days and thus escape the payment 


642 NEBRASKA REPORTS. - [ Vor. 107 
* State, ex rel. City of McCook, v. Marsh. 


of any interest. During the 50 days’ period the prop- 
erty owners paid assessments aggregating the sum of 
$68,308.44, of which amount $61,255.81 was for payments 
in full of the entire assessments levied against the 
property, and $7,053.65 were payments on first instal- 
ments. By ordinances duly and regularly passed the 
council, acting under chapter 50, Laws 1919, authorized 
the issuance of $100,000 of intersecting paving bonds, and 
$203,000 of district paving bonds, the proceeds to be 
used in payment of the pavement in question. These 
bonds were issued, and. are the ones presented to the 
auditor for registration. 

The city of McCook is a city of the second class, and 
the proceedings of the city council in letting the contract 
for the paving were had under section 5011, Rev. St. 
1913. The provisions of that section, in so far as they 
relate to the question now being considered, are as 
follows: 

“Before the city council shall make any contract for 
‘building bridges or sidewalks, or for any work on the 
streets, or for any other work or improvement, an esti- 
mate of the cost thereof shall be made by the city 
engineer and submitted to the council, and no contract 
shall be entered into for any work or improvement for 
a price exceeding such estimate, and in advertising 
for bids for any such work the council shall cause the 
amount of such estimate to be published therewith.” 

The first question which deserves consideration is 
whether the contract which was entered into between 
the city and Brodie & Company was for a price in 
excess of the estimated cost made by the city engineer. 
Jt will be observed that there is nothing in the statute 
above quoted which requires the estimate of the engineer 
to be in writing. The requirements of the statute could 
be met by a written or a verbal estimate, or by a written 
estimate supplemented by a verbal statement, as was done 
in this case. It will be noted that the only inhibition 
upon the council’s action is that, before letting any 
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contract for any work or improvement, an estimate of the 
cost thereof shall be submitted to the council by the 
engineer, and that no contract shall be let for a price 
exceeding such estimate. One of the purposes of requir- 
ing an estimate of the cost to be submitted to the council, 
and of limiting the power of the council to contract, is 
that the council may have competeut expert advice upon 
the probable cost of the work and thus be protected 
from imposition. It appears that before the contract 
was let the city engineer made a verbal report to the 
council, in which he stated that the unit prices in his 
written estimate of the cost were based upon the then 
existing freight rates upon the materials to be used, 
and that, if the freight rates upon such materials were 
advanced, his estimate of the cost should be correspond- 
ingly increased. The council thereupon entered into 
the contract upon the basis of the unit cost of the sey- 
cral items, as estimated by the engineer, containing the 
provision hereinbefore quoted, to the general effect that, 
if the freight rates upon the materials used were advanced, 
the unit prices were to be correspondingly increased, and, 
if the freight rates were reduced, the prices were to be 
correspondingly lowered. In entering into the contract 
in this form, it seems to us to be clearly within the esti- 
mate of the cost as made by the city engineer. While it 
-is true that the engineer did not, and in fact could not, 
yveduce to dollars and cents the amount which should be 
added to his original estimate, occasioned by a possible 
increase in the freight rates, he gave the data from which 
the exact amount might be ascertained. At the time the 
contract was entered into business conditions were such 
that it was generally regarded that there would be an 
_increase in freight rates, but no one could determine in 
advance what the increase would be. The power to fix 
the rates was in the hands of public officials. It has been 
held that, where the cost of an item of expense is fixed 
by another proceeding, no estimate of the cost is neces- 
sary. Goodwillie v. City of Lakeview, 137 Til. 51. It 
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should be further borne in mind that the increase in the 
freight rates, if any, in no wise inured to the benefit of 
the contractor. The contract was reciprocal, and con- 
tained a provision that, in the event the present freight 
ratcs upon the materials used were decreased, the con- 
tract price was to be correspondingly decreased. In 
letting the contract in this form the council acted within 
the spirit of the law. 

But it is argued that, in letting the contract contain- 
ing provisions not embodied in the estimate which was 
published at the time bids were asked for on the work, 
other bidders were deprived of the right of fair compe- 
tition. The argument assumes that it was necessary 
to advertise for bids, and also to let the contract to 
the lowest responsible bidder. There is nothing in the 
statute, however, pertaining to the government of cities 
of the second class which requires this to be done. We 
have statutory provisions affecting certain classes of 
cities and municipal corporations which require an 
advertisement for bids and the letting of contracts to 
the lowest responsible bidder, where the expenditure is 
over a given sum; but these provisions, however salutary 
they may be, cannot be construed as applying to cities of 
the second class. If section 5011, Rev. St. 1913, should be 
construed as requiring that resort must be had to com- 
petitive bidding in letting contracts for public work, . 
then it is manifest that in every instance, however 
trivial the expenditure might be, resort must be had to 
that method in letting contracts, because there is no 
maximum amount named, as is usually the case, within 
which the council might contract without asking for 
bids. In passing, we may say that the provision of 
section 5011 we are now considering has been in force, 
unchanged in its language, for almost 50 years, and, 
generally speaking, has been found sufficient to meet the 
requirements of cities of this class. We are aware that 
in Fulton v. City of Lincoln, 9 Neb. 358, language is 
nsed in considering the statute which might be con- 
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strued as requiring contracts for public work to be let 
upon competitive bidding and to the lowest bidder. In 
determining the question before the court, it was un- 
necessary to say that “the mayor and council can only 
bind the city by a contract made with the lowest, bidder 
therefor after publication of notice and fair competition.” 
The clause above quoted is mere obitcr dictum, and not 
binding as a precedent. The case was not even cited 
by respondent in his brief, 

In the case of Yarnold v. City of Lawrence, 15 Kan. 
126, the court had before it for construction a statute 
identical in substance and almost identical in terms 
with ours. In the course of the opinion prepared by 
Mr. Justice Brewer, it was said: 

“That section provides that, prior to any contract, the 
city engineer shall make and submit to the council 
an estimate of the cost, and that in advertising for bids 
the amounts of such estimate shall be published. Coun- 
sel contend that the city is required to advertise for 
bids, and that, therefore, when the bids are received, 
she must let to the lowest bidder. We dissent from 
both premise and conclusion. The section does not de- 
clare that before any contract is let an advertisement 
shall be made for bids. It sintply says that, ‘in advertis- 
ing for bids,’ certain things shall be published. Requir- 
ing that, when an advertisement is made, certain things 
shall be published, ts by no means equivalent to requiring - 
that advertisements be made in all cases. We see no 
reason to doubt the right of the city, under that section, 
to make a valid contract without any advertisement. Nor 
does it necessarily follow from the fact of an advertise- 
ment for bids, that the contract must be let to the lowest 
bidder. There is a strong implication that such ought 
to be the result, but it is not the necessary legal con- 
elusion. We think, therefore, that the contract in 
question must, under the law in’ force at the time it 
was made, be sustained.” 

With respect to the objection that the contract was 
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let to the original contractor for the additional work 
occasioned by widening the pavement on a portion of 
the streets, without an estimate, and without an adver- 
tisement for bids and an opportunity for competitive 
bidding, it would seem that what has been said is a 
sufficient answer to this objection. It must be borne 
in mind that the engineer’s estimate was made upon the 
unit cost basis, and any additional work caused by 
the widening of the pavement upon certain of the 
streets would involve only an increase in the quantity 
-of work to be done. It appears that the engineer told 
the council that the additional cost could be arrived at 
by multiplying the number of square yards of additional 
paving by the unit cost set forth in the original estimate. 
Besides this, the contract specially provided that the 
umount of the work might be increased or decreased 
at the election of the city. 
’ Other reasons might be advanced upon which the bond 
issue should be sustained, but we deem it unnecessary 
to prolong this opinion by considering them. As before 
stated, the city has approved and accepted the work, 
the assessments have been made to pay for the same, 
and a considerable portion thereof has in fact been paid. 
None of the property owners have taken any appeal from 
the action of the city council sitting as a board of 
equalization, and they are now estopped from raising 
any question as to the validity of the contract. The 
liability has thus become fixed. The issuance of bounds is 
a mere substitution of the form of indebtedness which 
the city owes. 

Under the facts as shown by this record, we are of 
the view that the action of the city council in letting 
the original contract, as well as the contract for the 
additional paving occasioned by the widening of the 
pavement on certain of the streets, was well within 
their power, and was a substantial compliance with the 
law in all respects, and that the issuance of bonds under 
the provisions of chapter 50, Laws 1919, for the purpose 
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of paying for the improvement was a proper exercise 
of its powers. 
The bonds are entitled to registration. 


WRIT OF MANDAMUS ALLOWED. 


Maup M. WISEMAN, APPELLEE, V. SUSIE GUERNSEY ET AL., 


APPELLANTS. 
Fitep Fesruary 16, 1922. No. 21898. 


Adoption: Ricur or INHERITANCE. The only manner by which 
the right of inheritance can be conferred by an adopting parent 
upon a child is by a legal adoption, conducted in substantial 
compliance with all the essential requirements of the statute. 


: OraL Contract. Even where there is no 
legal adoption, an oral contract to adopt a child and make it 
an heir, when saved from the operation of the statute of frauds 
by part performance, may be enforced in equity by awarding 
to the child an equivalent of such inheritance. 


Evipencre. <A contract to adopt a child and make him 
an heir can only be proved by mae most clear, satisfactory, 
and convincing evidence. 


Evidence examined, and held inzaiicicut to 
show a yeouGrnct to adopt and make the child an heir. 


DEED OF ADOPTION: CONSTRUCTION. Where the deed of 
adoption in a statutory adoption proceeding, under sections 
796-801, ch. 57, Gen. St. 1873, confers a right of inheritance 
upon the child, adopted by that proceeding, but on condition 
that her inheritance -shall not exclude from sharing in the 
estate another child, who has been taken into the home by 
the same parents, but by no legal adoption, and provides that 
the legally adopted child shall share equally with the other 
child all rights in the estate accruing to her, held, that there 
was an implied promise, on the part of the legally adopted 
child, arising from an acceptance of the statutory adoption, 
to carry out that condition, and that, after the adopting parent 
had died and the legally adopted child had become an heir 
to the estate to the exclusion of the other, upon her repudiation 
of the promise, in a suit claiming the entire title, she would 
be declared a trustee ex maleficio as to the property share 
which it was intended that the other child should take. 
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6. Trusts: ImpLIED AGREEMENT. Where a trust ex maleficio is 
based on a promise, the promise need not be expressly made, 
for actual cooperation or silent acquiescence may have the 
same effect. 


REPUDIATION: FRAUDULENT INTENT. Where the trust is 
repudiated, it is not necessary to show that the promise upon 
which it is based was fraudulently made, with no intention of 
carrying it out. A fraudulent intent, on the part of the promisor 
in making the promise, may be inferred from his repudiation 
and a refusal to perform. 


8. Limitation of Actions: Trusts. Where a party comes into a 
court of equity asking affirmative equitable relief, he may be 
required to do equity with regard to the subject-matter of the 
action, and the statute of limitations is not available to him 
as a defense against the imposition of such requirements. 


‘ Where a_ party asserting title to property 
is proved to be a trustee ex maleficio for the adverse party to 
the suit, held, that the statute of limitations did not commence 
to run against the rights of the cestui que trust until the 
trustee repudiated the trust, since until that time the fraud 
had not become known. 


AppEAL from the district court for Buffalo county: 
Bruno O. Hostetter, JuDGE. Reversed. 


Johu N. Dryden and John A. Afiller, for appellants. 
H. M. Sinclair and W. D. Oldham, contra. 


Heard before Morrissey, C.J.. ALDRICH and JLANs- 
Bure, JJ., ALLEN and Morning, District Judges. 


FLANSBURG, J. 

This action involves title to a farm in Buffalo county, 
Nebraska, constituting the estate of Anthony Shovel. 
deceased. ‘The plaintiff, Maud M. Wiseman, the adopted 
daughter of Anthony Shovel, claims the entire estate, 
and brings this action to confirm and quiet the title 
as against any interest which might have been claimed 
by James Shovel, a child taken by the Shovel family 
and reared as a member of the family, but never legally 
adopted. The trial court entered a decree quieting 
the title in the plaintiff, and from this decision the 
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defendants, representatives of James Shovel, have ap- 
pealed. 

Anthony Shovel and his wife were early settlers in 
Butfalo county. They never had children of their own. 
In 1875 they took into the family a little waif, which 
they procured at an orphan’s home in St. Joseph. The 
name of this child was Jim McManus and he was then 
eight years old. The child took the name of James 
Shovel, was always known by that name, and was gen- 
erally reputed to be a child of the family. In 1882, 
when James was 15 years old, the Shovels, by statutory 
procedure, adopted a litle girl. She is now the plaintiff 
in this action. The adoption agreement, filed in the 
county court in that proceeding, contained these pro- 
visions : 

“Whereas, the above named Anthony and Susan Shovel 
have in fact adopted James, the orphan child of Thomas 
and Mary McManus late of the state of Missouri, de- 
ceased, who was born on the fifth day of January, 1867, 
and have for seven years last past nursed and reared 
him under their name and as their child, and whereas, 
the said Anthony and Susan Shovel desire to bestow 
upon the said James equal right, privileges and im- 
munities with children born in lawful wedlock, and 
whereas, there is some difficulty about the statutory 
adoption of the said James for the want of any parent 
or other person having lawful custody of said James, 
to sign the necessary relinquishment. 

“Now, therefore, the adoption of the said Maud May 
and investing her with equal right, privileges and im- 
munities as children born in lawful wedlock, shall not 
be taken or construed to invest her with any rights, or 
inheritance to the exclusion in. whole or in part of the 
said James, but the said James’ shall always share 
equally with the said Maud May in any and all rights 
and privileges accruing to her by virtue of this adoption.” 

James was reared as a child of the family and re- 
mained upon the farm, performing all services allotted 
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to him, until he was about 23 years old. He was then 
married and one year later removed to a nearby farm 
and became a tenant there. Two children were born 
of this marriage, one in 1892 and one in 1893. In 1893 
his wife died. He then returned to the Shovel home and 
remained there until 1900, when Anthony Shovel, the 
foster parent, died intestate. James lived 14 vears after 
the death of Anthony Shovel, and in 1914 he died 
intestate, leaving the two children mentioned as his only 
heirs. These children are the defendants in this case. 
Since the death of Anthony Shovel neither had James 
Shovel during his lifetime, nor have the defendants ever, 
until the commencement, of this suit, made claim of any 
right or interest in or to the property of the estate. 
Mrs. Susan Shovel, the widow, having a dower interest 
in the land and right of possession, on October 2, 1919, 
being then 83 years of age, made a deed conveying all 
her interest to the plaintiff, and a few. days thereafter, 
some 19 years having elapsed since the death of Anthony 
Shovel, plaintiff filed this suit to quiet title as against 
any interest in the estate which the defendants, as repre- 
sentatives of James Shovel, might claim. 

The defendants’ claim of interest in the estate, raised 
in their answer, is based upon two theories: 

(1) That the evidence is sufficient to show an agree- 
ment, on the part of the Shovels, to adopt James, and 
make him an heir, the performance of that agreement by 
James and the right, in his representatives, to a specific 
performance of that contract; and 

(2) That the written agreement, made a part of the 
statutory adoption of Maud, was upon the express con- 
dition, contained therein, that James should share equally 
in whatever inheritance should be received by Maud, 
that such condition was necessarily assented to by Maud, 
and that her repudiation of the implied promise to 
carry out that condition and the expressed desires of 
the adopting parents results in her becoming a trustee 
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ca maleficio of the interest in the property which ‘it 
was intended James should take. 

It is admitted that there was never any statutory 
adoption of James. It must be conceded, therefore, 
‘that he never became an heir of the estate and has no 
right of inheritance. Heirship cannot be created by con- 
tract, but by law only. The right of inheritance could 
only have been conferred upon James by a legal adop- 
tion conducted in substantial accordance with all the 
essential requirements of the statute. 1 C. J. 1373, sec. 4. 

It is claimed that the evidence in this case is suf- 
ficient to prove a contract to adopt James and to make 
him an heir; that this contract had been performed on 
his part, and that, even though he should not be entitled 
to inherit under the law, still a court of equity should 
consider that done which should have been done, and 
award to him an equivalent of such inheritance by way 
of decreeing a specific performance of the agreement. 
Pemberton v. Heirs of Pemberton, 76 Neb. 669; Kofka 
®. Rosicky, 41 Neb. 328; Tuttle v. Winchell, 104 Neb 
750; 1 C. J. 1877, see. 21. 

We have carefully examined the evidence in the case 
and find little more to sustain such an agreement than 
that which is set out above. Jvery element of such a 
contract must be proved by the most clear, convincing, 
and satisfactory evidence. Peterson v. Bauer, 83 Neb. 
405. The defendants contend that such an agreement is 
to be inferred from the statements by the Shovels that 
they had adopted James, which admissions had been 
made to certain persons who testified as witnesses in the 
case, and from their declaration in the articles of 
adoption of Maud, to the effect that they had, in fact, 
adopted James, and that they desired to bestow upon 
him the right of inheritance. The defendants claim that 
these facts, in connection with a showing that James 
was reared as a member of the family and took the 
family name aud a relation in the family as if he had 
been adopted, are sufficient to prove, beyond question, 
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an agreement to adopt and to make James an heir. They 
rely upon the case of Roberts v. Roberts, 223 Fed. 775. 
The statutes in Missouri, however, are different from 
those which existed in Nebraska. In Missouri, the right 
‘of inheritance followed as a matter of course whenever 
a child was adopted. In Nebraska, a child, under the 
law of 1873, might have been adopted and yet, unless 
there was a specific agreement to that end, would not 
become an heir. Though the fact of adoption, when 
proved, would imply that there had been an agreement, 
either with the child, or with its natural parent or - 
guardian, for adoption, since the matter of adoption re- 
quires an agreement and cannot be effected by actions 
on the part of the adopting parents alone, still such 
admitted fact of adoption would not necessarily imply, 
in this state at least, that the parties had agreed that 
the right of heirship was to be conferred. A declara- 
tion by the Shovels that they desired to bestow the 
right of heirship on James may have been no more than 
a. mere avowal of their wishes and intentions. There is 
nothing in the record showing that such a declaration 
of intention is referable to any contract. Overlander 
v. Ware, 102 Neb. 216. 

It seems clear to us that James neither had a right 
of inheritance in the estate of Anthony Shovel, nor had 
he any right of action for any breach of contract for 
adoption. His rights must depend entirely upon the 
written agreement entered into by the Shovels in the 
adoption proceedings of Maud. 

The statutes governing this proceeding (Gen. St. 1878, 
ch. 57, secs. 796-801) did not provide that an adopted 
child should always receive rights of inheritance, but 
left that, matter to the agreement of the parties. A 
person was granted the right of adopting a child “with 
such limitations and conditions as shall be agreed upon.” 
The statute provided that a person could, by stipulation 
in his-adoption statement, bestow upon the child rights 
of inheritance, and it was provided that the decree in 
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such case should be entered in accordance “with the 
conditions and stipulations of said statement.” The 
child, it was declared, should then possess those rights 
and privileges as were agreeable to such stipulations. 
In such adoption proceeding, then, the adopting parent 
had a right to withhold all rights of inheritance or to 
bestow upon the child rights of inheritance with the 
limitations or conditions that he should desire to attach. 
Though a right of inheritance, conferred through con- 
tract by such adoption, would become a statutory right 
and be governed, by the statutes on that subject, still its 
bestowal and the limitation of the right, or the con- 
ditions upon which it was granted, were left as a matter 
of contract between the parties to the proceedings. 

In Martin v. Long, 53 Neb. 694, the contractual char- 
acter of such proceeding is indicated, and in that case 
it was held that the parties could, by the adoption 
agreement, legally provide that the adopted child should 
receive, at her majority, from the adopting parents 
the sum of $500. The statute, as interpreted by this 
decision, contemplates the right of the parties to regulate 
and define and limit or supplement the rights of the child 
in the estate of the adopting parents. The written con- 
tract and statement of adoption, filed in the proceedings 
in the adoption of Maud, was a contract that has a 
statutory sanction. 

The defendants contend that this contract created 
an express trust in favor of James; that it clearly pro- 
vided that Maud was to share equally with James 
whatever she should inherit from the estate, and that 
such trust, being created by a contratt which is given 
legal recognition by the statute, would be enforceable 
even though it might, in the absence of the statute, be 
held bad because of its testamentary character. The solu- 
tion of that question would involve a determination 
as to how far parties to such adoption proceedings 
may fix and determine the rights of inheritance and 
property rights of others than the adopted child. Though 
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it may be, under the circumstances here, that the fixing 
of the rights of James was incidental to and inseparably 
connected with the limitation of, the rights of Maud, 
and that such provisions come within the scope of the 
statute, we believa it unnecessary to pass upon that 
question, for reasons as subsequently appear. 

The defendants contend that, in any event, the bestowal 
of the right of inheritance upon Maud was conditional] 
and was offered and accepted only upon the implied 
agreement that the condition would be performed, and 
that, after having become, through the implied promise 
that the condition would be performed, entitled as an 
heir to an entire interest in the estate, she cannot now’ 
be allowed to repudiate the promise, and that her repudi- 
ation results in making her a trustee ex maleficio, to the 
extent of that interest in the property which it was 
intended should be conferred upon James. 

Whether or not the written agreement was sufficient, 
as a contract, to create an express trust, in favor of . 
James, which would be impressed upon the property 
received by Maud by inheritance, it is our opinion that, 
in any event, equity will recognize a constructive trust 
and enforce it. The intention of the parties, set forth in 
the written instrument, is clear. The adopting parents 
recited that they had desired and attempted to adopt 
James, but that their adoption was defective and that 
they were unable to legally adopt him. For that reason, 
it seemed they believed, he either had no legal right 
to inherit or that his right of inheritance was question- 
able. A right of inheritance they desired to bestow 
upon him, and they expressed their intention that he 
should inherit equally with Maud, and that her inheri- 
tance should never in any way cut down or affect his. 
The agreement even goes farther and states that James 
shall share equally with Maud in any and all rights 
and privileges accruing to her. The condition, which 
has now actually come about, is the very condition 
that the articles of agreement sought to guard against. 
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Maud has inherited the entire estate to the exclusion 
of James and has refused to allow him to share with her. 
The adopting parents recognized that, in making Maud 
their heir, it was probable that she would be legally 
entitled to inherit to the exclusion of James. The 
condition that she should share what she should inherit 
was inseparable from the adoption agreement, and ‘t 
was evidently upon that condition only that the Shovels 
were willing to adopt her. In consenting to this adop- 
tion, she, and her parents in relinguishing her, accepted 
the agreement bestowing upon her the right of inheritance 
as well as the burdens and conditions which accompanied 
it. Their acquiescence in that condition is equivalent 
to an implied promise that the condition would be per- 
formed. Such a representation having been made, Maud 
cannot now be allowed to take an inheritance, procured 
by means of that representation, and then repudiate the 
obligation assumed by her. To allow her now to repu- 
diate the trust would, in effect, work a fraud upon 
Anthony Shovel, her adopting parent. 

A clear statement of the rule is found in 39 Cyc. 177: 
“Where a testator or ancestor makes known to his 
devisee, legatee, or heir his desire that his property 
be disposed of in a particular manner, and that he relies 
upon him to carry his desire into effect, and such devisee, 
legatee, ov. heir uses words or does acts calculated to 
cause, and which he knows do in fact cause, the testator 
or ancestor to believe that he fully assents thereto, and 
where in consequence thereof the testator or ancestor 
makes * * * a will or such particular disposition 
of his property in his lifetime as will carry out his 
desire, a constructive trust is created.” It is that prin- 
ciple which is recognized in the decisions of our court 
in Smullin v. Wharton, 73 Neb. 667; Schneringer v. 
Schneringer, 81 Neb. 661; Pollard v. McKenney, 69 Neb. 
742; Crinkley v. Rogers, 100 Neb. 647. 

It is argued that such a rule has no application unless 
there is fraud in the inception of the transaction; that 
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is, unless the promise to carry out the request of the 
ancestor was fraudulently made and without any inten- 
tion of carrying it out. In the cases just cited, however, 
such fraud was neither alleged nor proved, and in the 
case of Pollard v. McKenney, supra, where the promise 
was between persons who were in a confidential relation 
and the promise had been repudiated, the court declared 
that it was immaterial whether or not there had been, 
at the time of the promise, an actual present intention 
that the promise would not be carried out. Where there is 
a refusal to perform such a promise, as in this case, 
a fraudulent intent on the part of the promisor in making 
it may be inferred. Winder v. Scholey, 83 Ohio St. 204, 
33 UL. R. A. n. s. 995. And see note, 8 L. R. A. n. s. 7038. : 

It is our conclusion that the plaintiff should be held 
as a trustee cx maleficio of the property inherited from 
Anthony Shovel, and that the obligation of her trust is to 
share such property with the children of James Shovel, 
so that they shall receive that share in the estate which 
the articles of agreement, entered into at the time of her 
adoption, prescribed should be shared with James. 

Plaintiff pleads the statute of limitations as a bar to 
any claim of interest by the defendants to the property 
in question. The defendants, however, did not bring 
this action to establish a constructive’ trust in the 
property, but have set up such a trust in defense of 
the plaintiff’s action. The plaintiff claims under the 
agreement in the articles of adoption by which she was - 
made an heir of the estate. The defendants’ answer 
asserts, by way of defense, that the plaintiff is a trustee 
ex maleficio. The effect of that defense is to define 
and limit that title interest which the plaintiff claims. 
The statute of limitations would not be available to the 
plaintiff to prevent such a defense. Pinkham v. Pink- 
ham, 61 Neb. 336; Bank of Alma v. Hamilton, 85 Neb. 
441; Pettit v. Lowis, 88 Neb. 496. 

Though 19 years have elapsed since the death of 
Anthony Shovel, it appears that Susan Shovel, his 
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widow, is still living and had become entitled to a dower 
interest and possessory rights in the property. During 
her lifetime there was no urgent reason why the matter 
of the interests of the plaintiff and the defendants 
should be settled. There is no suggestion that the 
plaintiff ever repudiated the trust or denied that 
James Shovel or his heirs were entitled to an interest 
in the estate, until the commencement of this suit. It 
was not until that time that the defendants became 
apprised of the fact that she was attempting to exclude 
them from the inheritance and that she did not intend 
to carry out the implied promise contained in the 
adoption agreement. It is not suggested that the defend- 
ants were aware of her attitude prior to that time, 
nor that they were guilty of any laches in failing to 
assert their rights. The statute of limitations does not 
begin to run against the rights of the beneficiaries 
of such a constructive trust until they are apprised of 
the fact that the trustee did’ not intend to carry out 
the provisions of the trust. In this case, they were 
not apprised of that fact until the trustee repudiated 
it. The statute of limitations, therefore,’ had not run 
against the claim of the defendants. Hanson v. Hanson, 
78 Neb. 584; Johnson v. PED Neb. 225; Winder 
v. Scholey, supra. 

For the reasons given, the judgment of the trial court 
is reversed and the cause remanded for further pro- 
ceedings in accordance with this opinion. 

REVERSED. 


Ropert T. MbYER V. STaTe oF NEBRASKA. 
Firep Fesruary 16, 1922. No. 21924. 


1. Schools and School Districts: Forrerien LaneuacGe Law: Poxice 
Power. The statute (Laws 1919, ch. 249) prohibiting the 
teaching of foreign languages in schools to children before they 
have passed the eighth grade, held, a reasonable exercise of the 
police power of the state. 
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2. 


LEGISLATIVE Powers. It is within the power 
of the legislature to say that the education of children in the 
primary grades shall not be conducted in a foreign language, 
‘and to go farther and prevent the teaching of a foreign 
language to children in the schools until they have become 
thoroughly grounded in English. 


3. Constitutional Law: Reiicious Liperty: PUBLIC WELFARE. 
Though every individual is at liberty to adopt and to follow, 
with entire freedom, whatsoever religious beliefs appeal to him, 
that does not mean that he will be protected in every ‘act he 
does which is consistent with those beliefs, for when his acts 
become inimical to the public welfare of the state the law may 
probihit them, though they are acts done in pursuance of 
and in conformity with the religious scruples of that in- 
dividual. 


4. 5 : Foreign Lancuace Law. Though the statute 
peohibike the teaching of a. foreign language in a parochial 
school, even when that language is to be used later in religious 
worship, held, that such restriction does not unlawfully inter- 
fere with the right of religious freedom in the school, or the 
incidental right to freely give religious instruction as guar- 
anteed by the Constitution. 

5. Schools and School Districts: Foreign Lanouace Law: Vu0La- 
TION: ParocuiaL ScHoots. When, in a parochial school, a 
foreign language is taught from a book containing a religious 
text, the fact that the study of the language is mingled with 
the study of a religious subject does not afford the teacher 
protection as against the penalty imposed by the statute for 
the teaching of such language. 

6. Information: Surricrency. When the offense is a statutory 
one and the statute sets forth what elements shall constitute 
the crime, it is sufficient in the information to describe the 
crime in the language of the statute. 

7. Schools and School Districts: Foreign Lancuace Law: APpPLi- 
caTIon. The statute prohibiting the teaching of foreign lan- 
guages in the schools was intended to prohibit the teaching of 
such language whenever the pupils of the school should be 
assembled for the purpose of receiving instruction, and was 
not limited, in its aim, to those school hours only which should 
be set aside to the teaching of the common school branches, 

8. Evidence examined, and held sufficient to support the verdict. 


Error to the district court for Hamilton county: 
Epwarp E. Goon, Jupcr. Affirmed. 
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Sandall & Wray and Albert & Wagner, for plaintiif 
in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissey, C. J.. AtpricH, Day, D5an, 
FLANsBurG and Lerron, JJ. 


F'LANSBURG, J. 

In this action the defendant Meyer was charged with 
the violation of chapter 249, Laws 1919, commonly known 
as the Siman language law. He was found guilty and 
fined $25. From such judgment he has appealed to this 
court. 

The law in question provides that no person, individual 
or as a teacher shall, in any private, denominational, 
parochial or public school, teach any subject to any per- 
son in any language other than the English language, and 
provides that languages, other than the English language, 
shall not be taught in such schools until after the pupil 
has attained and successfully passed the eighth grade. 

The evidence shows that the defendant was a teacher in 
a parochial school maintained by the Zion Evangelical 
Lutheran Congregation, and that between the hour of 1 
and 1:30, on May 25, 1920, he taught the German 
language in this school to a 10-year-old boy, a pupil in the 
school, who had not passed the eighth grade. The text 
book used for such teaching was a book of biblical stories, 
written in the German language. The defendant argues 
that in teaching the German language in this book he 
was giving religious instruction according to the faith 
of the Zion Evangelical Lutheran Congregation. In re- 
gard to the purpose of the teaching, the pastor of the 
church testified : 

“We have some members who had emigrated to this 
country when they were beyond school age and have not 
attended school over here, and they have learned enough 
to carry on their business transactions by means of the 
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‘English language, but still they have had their in- 
struction in religion in the German language and cannot 
‘ understand,an English sermon as well as in German, 
and they cannot give their children religious instruction 
in the English as well as in the German; and in order 
to keep the parents and children in a religious way in 
contact with each other and not diminish the influence 
of the parerits in the home—for instance, so that the 
children can take part in the devotional exercises of 
the parents at home, attend public worship with the 
parents and worship with them—for that reason we 
wanted to have the children learn so much German that 
they could be able to worship with their parents. That 
was the ultimate and only object we had in view in 
teaching German.” 

Irom this testimony it is clear that the reading from 
the text book was not, at least solely, a devotional exer- 
cise. It was not religious worship, nor was it, primarily, 
religious instruction in itself. The text book contained 
biblical stories, but the subject-matter of the text, used 
for the purpose of studying a language, does not alone 
contro] nor indicate the object of the study. The object 
was, as stated, “to have the children learn so much Ger- 
man that they could be able to worship with their 
parents.” 

Defendant argues, then, that the teaching of the Ger- 
man language from this book containing Bible stories 
served a double purpose, in that it both taught the chil- 
dren the German language and also familiarized them 
with the Bible stories, and that the teaching, so char- 
acterized, was religious instruction. It must be con- 
- ceded, even under that argument, that two subjects were 
being taught—one the German language and one a re- 
ligious text. If the law prohibited the teaching of the 
’ German language as a separate and distinct subject, 
then, certainly, the fact that such language was taught 
from a book containing religious matter could not act as 
a shield to the defendant. The teaching of the German 
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language, as a subject, would come within the direct pro- 
hibition of the law, regardless of what text might be 
used in the book from which the language was taught. 
It does not appear that the German language is a part 
of the religion of this church, nor that the services must, 
according to that particular faith, be rendered in German. 
It is true that in familiarizing the children with the Ger- 
-man language they would become better able to fully 
understand the services of the church when conducted 
in German, but, so far as teaching the particular religious 
beliefs of the church to the children in the school was 
concerned, such religious teaching could, manifestly, be 
as fully and adequately done in the English as in the 
German language. 

At this time we are not concerned, then, with the ques- 
tion of whether or not defendant had the right to con- 
duct devotional exercises in the German language. 
Had that been the sole manner in which the German 
language was being used, it would have presented an en- 
tirely different question. It is not here a question as to 
the right to hold devotional exercises in the German 
language, regardless of what the pupils might incidentally 
attain in learning and familiarity with that language 
while in attendance upon such exercises, but it is a ques- 
tion of the direct and intentional teaching of the Ger- 
man language as a distinct subject. 

The whole question resolves itself to this: Does the 
statute interfere with the right of religious freedom, by 
prohibiting the teaching of a foreign language, when that 
language is taught with the idea and purpose of later 
using it, at some other time or place or in the school 
itself, in religious worship? 

The salutary purpose of the statute is clear. The 
legislature had seen the baneful effects of permitting 
foreigners, who had taken residence in this country, 
to rear and educate their children in the language of their 
native land. The result of that condition was found to 
be inimical to our own safety. To allow the children of 
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foreigners, who had emigrated here, to be taught from 
early childhood the language of the country of their 
parents was to rear them with that language as their 
mother tongue. It was to educate them so that they 
must always think in that language, and, as a conse- 
quence, naturally inculeate in them the ideas and senti- 
ments foreign to the best interests of this country. The — 
statute, therefore, was intended not only to require that 
the education of all children be conducted in the English 
language, but that, until they had grown into that 
language and until it had become a part of them, they 
should not in the schools be taught any other language. 
The obvious purpose of this statute was that.the English 
language should be and become the mother tongue of all 
children reared in this state. The enactment of such a 
statute comes reasonably within the police power of the 
state. Pohl v. State, 102 Ohio St. 474; State v. Bartels, 
191 Ia. 1060. 

It is suggested that the law is an unwarranted restric- 
tion, in that it applies to all citizens of the state and 
arbitrarily interferes with the rights of citizens who 
are not of foreign ancestry, and prevents them, without 
reason, from having their children taught foreign lan- 
guages in school. That argument is not well taken, for 
it assumes that every citizen finds himself restrained — 
by the statute. The hours which a child is able to de- 
vote to study in the confinement of school are limited. 
It must have ample time for exercise or play. Its daily 
capacity for learning is comparatively small. A selec- 
tion of subjects for its education, therefore, from among 
the many that might be taught, is obviously necessary. 
The legislature no doubt had in mind the practical opera- 
tion of the law. The law affects few citizens, except 
those of foreign lineage. Other citizens, in their selec- 
tion of studies, except perhaps in rare instances, have 
never deemed it of importance to teach their children 
foreign languages before such children have reached 
the eighth grade. In the legislative mind, the salutary 
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effects of the statute no donbt outweighed the restriction 
upon the citizen generally, which, it appears, was a re- 
striction of no real consequence. 

Whether or not the policy of this law is correct is not 
for the court to say. That was a question exclusively for 
the legislature. The question for the court is whether 
the law is reasonable, and not capricious and arbitrary; 
whether it was enacted in the interests of the welfare of 
the state; whether it is a lawful exercise of the police 
power; in general, whether it is constitutional. If the 
policy of the law is wrong; the people of the state, through 
the legislature, or upon their own initiative, can change 
it. 

A thorough knowledge of the German language as 
‘ would be gained by young children by a course of study 
in the schools would no doubt, as pointed ont in the 
testimony, make more convenient the matter of religious 
worship with their parents, whose knowledge of English 
was limited; but is such a reason sufficient to override the 
salutary effect and purpose of the statute? If a foreign 
language can be taught to children of tender years, for 
the purpose of allowing them to worship in that lan-- 
guage, under the guise that such instruction is religious 
teaching, then the statute is a nullity. Writing, reading, 
geography, and a variety of other subjects, could as 
well be called religious subjects whenever the purpose 
was declared to be to use the knowledge, thus attained, 
as an aid in religious worship. 

Though the statute prohibits the study of the German 
language and may, to an extent, limit the younger chil- 
dren from as freely engaging in religious services, con- 
ducted in the German language, as otherwise might be the 
case, we cannot say that such restriction is unwarranted. 
The law in no way attempts to restrict religious teach- 
ings, nor to mold beliefs, nor interfere with the entire 
freedom of religious worship. 

Whenever the actions of individuals, even though in 
pursuance of religious beliefs—in this case the teaching 
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in the schools of the German language to children of 
tender years—are considered as not in harmony with the 
public welfare, then it is proper that those acts be 
curbed. 

As said by Chief Justice Campbell in In re Frazee, 63 
Mich. 396, 405: “We cannot accede to the suggestion 
that religious liberty includes the right to introduce and 
carry out every scheme or purpose which persons see fit 
to claim as part of their religious system. There is no 
legal authority to constrain belief, but no one can law- 
fully stretch his own liberty of action so as to interfere 
with that of his neighbors, or violate peace and good 
order, The whole criminal law might be practically 
superseded if, under pretext of liberty of conscience, the 
commission of crime is made a religious dogma. It isa - 
fundamental condition of all liberty, and necessary to 
civil society, that all men must exercise their rights in 
harmony, and must yield to such restrictions as are neces- 
sary to produce that result.” 

Though every individual is at liberty to adopt and fol- 
low with entire freedom whatsoever religious beliefs ap- 
peal to him, that does not mean that he will be pro- 
tected in every act which he does which is consistent 
with those beliefs, for when his acts either. disturb the 
public peace, or corrupt the public morals, or otherwise 
become ‘inimical to the public welfare of the state, the 
law may prohibit them, though they are done in pursu- 
ance of and in conformity with the religious scruples of 
the offending individual. 12 C. J. 944, sec. 453; 
McDowell v. Board of Education, 172 N. Y. Supp. 590; 
State v. Neitzel, 69 Wash. 567, 43 L. R. A. n. s. 203; 
Reynolds v. United States, 98 U. S. 145; People v. Ashley, 
172 N. Y. Supp. 282; Smith v. People, 51 Colo. 270, 36 
L. R. A. n. 8. 158; Owens v. State, 6 Okla. Cr. Rep. 110. 

The statute, therefore, which prohibits the teaching of 
the German language in a parochial school, does not un- 
lawfully interfere with the right of religious freedom in 
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the school, or the incidental right to freely give religious 
instruction, as guaranteed by the Constitution. 

It is urged that the information does not sufficiently 
charge an offense under the statute. The information is 
framed in the language of the statute, but it does not set 
out that the teaching complained of was during regular 
school hours, nor that the school in which the teaching 
was done was a school which presented a course of study 
such as that prescribed by the compulsory education act. 
The contention that these allegations were necessary is 
based upon the interpretation of the statute by the hold- 
ing in Nebraska District of Fcrangelical Lutheran Synod 
v, Melvelvie, 10t Neb. 93. The allegation in the informa- 
tion that the school is a parochial schoo! is alone an 
allegation which apprises of the fact that it is a school 
that does present or is legally .required to present the 
course of study mentioned, for parochial schools ex- 
pressly come within the compulsory education act. Had 
it been a fact that this school had failed to comply with 
that act, that wonld not have absolved it from the duty 
of recognizing and obeying the provisions of the language 
law. . 

As to the contention that the information should have. 
specifically charged that the teaching took place during 
school hours, it is only necessary to answer that an 
allegation that the teaching was in school carries with. it 
the necessary implication that such teaching must have 
been during school hours. In order that any teaching 
take place “in school,” it must take place when the pupils 
are assembled and when the school is in session. Other- 
wise, such teaching would not have been “in school,” 
within the generally accepted meaning of the term so 
used. 

Neither the language law nor the compulsory school 
act mentions the phrase “regular school hours.” Nor is 
there any direction in either of those statutes as to how 
many hours a day, or as to what time of day, school shall 
be in session. The language law declares that certain 
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subjects shall not be taught in school. Obviously, it was 
intended that such teachings should not take place 
whenever the pupils of the school should be assembled in 
the school] for the purpose of receiving instruction. So 
far, then, as it may have been indicated in the former 
opinion in Nebraska District of Evangelical Lutheran 
Synod v. McKelvie, supra, that the law was aimed to 
apply only to those school hours which should be set 
apart for the teaching of the so-called common school 
branches, or set apart as “regular school hours,” we be- 
lieve that opinion should be modified. 

When the offense is a statutory one, and the statute 
sets forth what elements shall constitute the crime, it is 
sufficient in an information to describe the crime in the 
language of the statute, as was done in this case. Phil- 
brick v. State, 105 Neb. 120; Goff v. State, 89 Neb. 287; 
Cordson v. State, T7 Neb. 416. 

Again, it is insisted that the evidence is insufficient to 
support the verdict, and that the proof is that the teach- 
ing complained of did not take place during school hours. 
It appears from the evidence that the defendant had been 
a teacher in this school some eight years, and that the 

. afternoon hours for teaching, during all that period of 
time, had been from 1 to 4 o’clock. After the decision in 
the case of Nebraska District of Evangelical Lutheran 
Synod v. McKelvie, supra, in which it was said that the 
statute aimed only at the teaching of foreign languages 
during “regular school hours,” the church authorities, 
by resolution, changed the afternoon school hours so that 
they covered the period of from 1:30 to 4 o’clock, instead 
of from 1 to 4. The morning hours remained the same. 
Pupils, however, as before, each day assembled at 1 
o’clock in the afternoon and were taught German, in the 
manner we have described, until the hour of 1:30; at 
which time regular school was said to commence. The 
defendant testified that attendance by the pupils during 
that half-hour was not compulsory. However, the at- 
tendance for that period was full and regular. We do 
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not see that this, in reality, created any change in 
the “regular school hours.” The court submitted for the 
jury’s determination the question of whether or not 
the change of hours was a device to evade the law, and the 
question of whether the hour from 1 to 1:30 was a part of 
the teaching hours of the school. We think the instruc- 
tion was properly given, and, in the light of the evidence, 
the only verdict which could have been expected was the 
one returned by the jury, finding the defendant guilty of 
the offense charged. 

The judgment of the lower court is, therefore, 

AFFIRMED. 

Lerron, J., dissenting. 

* Without regard to the conclusion in the case, I dissent 

from the doctrine of the seventh paragraph of the syllabus 
and that portion of the opinion expressing the same view. 
This in effect overrules the very recent opinion of this 
court in Nebrasku District of Evangelical Lutheran Synod 
wv. McKelvie, 104 Neb. 93. The matter is of grave import- 
ance, since it involves the question as to the extent that a 
legislature may infringe upon the fundamental rights and 
liberty of a citizen protected by the state and federal 
Sonstitutions. I am unable to agree with the doctrine 
that the legislature may arbitrarily, through the exercise 
of the police power, interfere with the fundamental right 
of every American parent to control, in a degree not 
harmful to the state, the education of his child, and to 
teach it, in association with other children, any science 
cr art, or any language which contributes to a larger life, 
or to a higher and broader culture. 

Edueators agree that the period of early childhood is the 
lime that the ability to speak and understand a foreign 
or a classic language is the most easily acquired. Every 
parent has the fundamental right, after he has complied 
with all proper requirements by the state as to educa- 
tion, to give his child such further education in proper 
subjects as he desires and can afford. As was pointed 
out in Nebraska District of Evangelical Lutheran Synod 
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». McKelvie, supra, the legitimate object of the statute 
has been accomplished when the basic and fundamental 
education of every child in the state has been acquired 
in the English-language, instead of in the language of a 
foreign country. 

The state has the right to manage and control in all 
particulars schools maintained by taxation; to place 
other schools under state supervision and to require the 
same general standards; but it has no right to prevent 
parents from bestowing upon their children a full meas- 
ure of education in addition to the state required 
branches. Has it the right to prevent the study of music, 
of drawing, of handiwork in classes or private schools 
under the guise of police power? If not, it has no power 
to prevent the study of French, Spanish, Italian, or any 
other foreign or classic language, unless such study in- 
terferes with the education in the language of our coun- 
iry, prescribed by the statute. 

In State v. Ferguson, 95 Neb. 63, 73, it is said in the 
opinion by Judge Fawcett: “The public school is one 
ef the main bulwarks of our nation, and we would not 
knowingly do anything to undermine it; but we should 
be careful to avoid permitting out love for this noble in- 
stitution to cause us to regard it as all in all and de- 
stroy both the God-given and constitutional right of a 
parent to have some voice in the bringing up and educa- 
tion of his children.” 

We have said that the legislature cannot, under the 
guise of police regulation, arbitrarily invade personal 
rights, and that ‘The test when such regulations are in 
question is whether they have some relation to the public 
health or public welfare, and whether such is, in fact, 
the end sought to be obtained.” Smiley v. MacDonald 
42 Neb. 5; In re Anderson, 69 Neb. 686; Union P. R. Co. 
v. State, 88 Neb. 247; State v. Withnell, 91 Neb. 101. 

Since the restriction cannot be supported on the ground 
of “public welfare,” it is now sought to sustain it on the 
ground of “public health.” The supposition that this re- 
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striction in the statute might have been inserted in the 
interest of the health of the child is evidently an after- 
thought. It was not suggested by counsel either in the 
briefs or at the hearing. It is patent, obvious, and a mat- 
ter of common knowledge that this restriction was the re- 
sult of crowd psychology; that it is a product of the pas- 
sions engendered by the World War, which had not had 
time to cool. The idea that the legislature had in mind 
the protection of the child from over study, or, lack of 
recreation, seems far-fetched, when it is realized that out- 
side of city districts only 12 weeks school attendance in 
a year is required by the law, and that in city districts 
the hours of study for young children are carefully 
limited by the boards of education. The statute was con- 
- strued and upheld (except as to the restriction now re- 
instated by the majority opinion) in the opinion in the 
McKelvie case written by me. It was there held (with 
that exception) to be a proper and salutary measure, 
upon substantially the same grounds as are now sug- 
gested in the majority opinion. The doctrine of stare 
decisis should be applied, and the former opinion adhered 
to. 

Legislatures have not always respected personal rights. 
In State v. Junkin, 85 Neb. 1, this court was compelled 
to hold invalid a law restricting free speech in a public 
assembly. Resistance to the arbitrary power of kings 
was necessary in days gone by. It seems now to be neces- 
sary to resist encroachments by the legislature upon the 
liberty of the citizen protected by the Constitution. 

MorrissEy, C. J., concurs in this dissent. 


Witson B. SELLERS, APPELLEE, V. JENNIE JOHNSON, 
APPELLANT. 


Firep February 16, 1922. No. 21865. 


Appeal: ASSIGNMENT OF Errors. Assignment of errors in the follow- 
jng language: “(1) The court erred in ordering confirmation of 
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the sale; (2) the decree is so indefinite and uncertain that 
therefrom cannot be determined the redemptor nor the rights of 
Jennie Sellers, now Johnson, in the property”’—held to be insuffil- 
clent under section 8192, Rev. St. 1913. 


APPEAL from the district court for Lancaster county: 
Witiram M. Mornine, Juper. Affirmed. 


R. J. Greene and H. C. Wilson, for appellant. 
J. C. McNerney, contra. 


Heard before Letton, DEAN and Day, ‘JJ., ALLEN and 
Brciey, District J udges. 


ALLEN, District Judge. 

From a meager and confused record, we gather the fol- 
lowing facts: April 5, 1914, George W. Sellers entered 
into a contract to purchase lot 19, block 1, in the Lin- 
eoln Driving Park Company’s second subdivision to the 
city of Lincoln, for the agreed sum of $1,500, $500 to be 
paid by the assumption of a mortgage thereon and $1,000 

in $10 monthly payments without interest. The pur- 
' chaser died April 18, 1917, and J. A. McGraw was ap- 
pointed administrator of his estate. The plaintiff, Wil- 
son B. Sellers, became the owner of the contract and 
brought this suit to foreclose it, making J. A. McGraw, 
Jennie Johnson, appellant, Fannie Sellers, Ossie Sellers, 
and Oddie Sellers defendants. The defendants Ossie 
Sellers and Oddie Sellers are the surviving sons of George 
W. Sellers, and Jennie Johnson and Fannie Sellers claim, 
1espectively, to be his widow. The defendant Johnson 
married one Zachariah Joknson, who was made a de- 
fendant, but he was defaulted. The contract was fore- 
closed by a decree passed January 2, 1920, and an order 
of sale was issued October 4, 1920, and the property ad- 
yertised and sold by the sheriff November 9, 1920, and 
a return thereof prompily made. The defendant Jennie 
Johnson filed objections to the confirmation of the sale, 
which were overruled, and from the order of confirmation 
entered November 27, 1920, she has appealed. 
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The following are the only errors assigned: “(1) The 
court erred in ordering confirmation of the sale; (2) 
the decree is so indefinite and uncertain that therefrom 
cannot be determined the redemptor nor the rights of 
Jennie Sellers, now Johnson, in the property.” 

The first assignment is not sufficiently specific, as it 
fails to point out in what particular the court erred in 
ordering a confirmation of the sale; and the second is not 
sufficiently specific because it fails to state the particular 
in which the decree is “indefinite and uncertain.” Rev. 
St. 1918, sec. 8192; Waxrham v. Fink, 86 Neb. 180; Pack- 
ard v. De Voe, 94 Neb. 740; Wilson v. Wilson, 94 Neb. 
192. The consensus of judicial opinion supports this 
conclusion. 

In addition to this, if the decree was not satisfactory 
to the appellant, she should have applied to the district 
court to correct it before appealing. In fairness to the 
trial judge his attention should have been called to the 
alleged omission. The judgment of the district court is, 
therefore, 

AFFIRMED. 


L. W. GorTON, APPELLEE, Y. C. H. GOODMAN, APPELLANT. 
Ficrep Frepruary 16, 1922. No. 21896. 


Appeal: Faiture To Assign Errors. Where the appellant fails to 
assign errors as provided by section 8192, Rev. St. 1913, and by 
rule 12 of this court, the judgment of the district court will be 
affirmed. 


AppgaL from the district court for Dawes county: 
Wii_tiaAM H. Westover, Juper. Affirmed. 


Lee Card, for appellant. 
G. T. H. Babeock and RK. G. Easley, contra. 


Heard before Lerron, Dean and Day, JJ., ALLEN and 
Brciey, District Judges. 
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ALLEN, District Judge. 

This is an appeal from a judgment of the district court 
for Dawes county entered on a directed verdict in favor 
of the plaintiff. 

Section 8192, Rev. St. 1913, provides: “The supreme 
court shall by general rule provide for the filing of 
briefs in all cases appealed to said court. The brief of 
appellant shall set out particularly each error asserted 
and intended to be urged for the reversal, vacation or 
modification of the judgment, decree or final order al- 
leged to be erroneous.” 

And rule.12 (94 Neb. XI) of this Court provides: 
“The brief of appellant shall consist of the statement of 
the case and the propositions of Jaw relied upon, with 
authorities supporting them. The statement of the case 
shall consist of: (a) The nature of the case; (b) the 
issues; (c) how the issues and case were decided, and 
(d) the errors relied upon for reversal, with a concise 
statement, in connection with each point presented, or 
separately, as will best present the crror relied upon.” 

There is no assignment of errors, and no attempt is 
made to comply with the statute or with the rule of the 
court, and the judgment is, therefore, 

AFFIRMED. 


RIVERTON SvatE BANK, APPELLEE, ¥. Epson L. WALKER 
ET AL., APPELLANTS. 


Firep Fepruary 16, 1922. No. 21901. 


1.° Appeal: MorioNs ror DIRECTION oF VERDICT: FINDINGS BY CoURT: 
Review. Where both parties, at the close of all the testimony, 
move for a directed verdict, the whole case is thereby submitted 
to the trial court, and its findings of fact take the place of a 
verdict of the jury, and should not be set aside unless, upon 
the whole record, it appears to be clearly wrong. 


2. Notes: Action sy INnporsEE: Goop Fairy: Proor. In an ac- 
tion by a bank against the maker, upon a promissory note, 
when it is shown that the note for which the note in suit was 
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given in renewal was obtained by fraud practiced upon the 
maker, the bank, in order to recover, must prove that all the 
officers or agents of the bank who took part in negotiations for 
the purchase of the original note did so in good faith, without 
notice of any defense or infirmity in the note. 


3. Evidence examined, and held not to sustain the verdict and 
judgment of the trial court. 


AprEaL from the district court for Franklin county: 
Wituram A. Dirworrn, Juper. Reversed. 


North & Donovan, for appellants. 
Bernard McNeny and A. H. Byrum, contra. 


Heard before Lerron, Dean and Day, JJ., ALLEN and 
BeGury, District Judges. 


Brevey, District Judge. 

This action was brought in the district court for Frank- 
Jin county, upon a promissory note, executed by the de- 
fendants in the sum of $2,500. The defendants contend 
that there was no consideration for said note; that it was 
a renewal and given in payment of a note obtained 
from the defendants by the Missouri Valley Cattle Loan 
Company by fraud, and that said original note was 
purchased by said plaintiff bank with knowledge of such 
frand in its inception, and that when same became 
due, defendants, without knowledge of the falsity of 
said representations or discovery of the fraud, signed 
the renewal note. The plaintiff in reply filed a general 
denial and further alleged that plaintiff purchased, in 
the regular course of business, and before it was due, 
and in good faith, and for valuable consideration, and 
without any notice of any infirmity in the note or defect 
in the title of the Missouri Valley Cattle Loan Company, 
a note given by the defendants to said Missouri Valley 
Cattle Loan Company in the sum of $2,500, and that 
thereafter, on the 6th day of February, 1920, the de- 
fendants paid said note by giving to plaintiff the note 
menticned in plaintitf’s petition, and the defendants 
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are, therefore, estopped from denying liability on the 
note sued upon. At the close of the testimony each 
party moved the court to direct a verdict in its favor. 
The court overruled the motion of the defendants and 
sustained the motion of the plaintiff, and the jury, under 
the direction of the court, returned a verdict for the 
plaintiff for the full amount of the note sued upon. De- 
fendants have appealed. 

The pleadings and the evidence of defendants in this 
case are identical with those in Auld v. Walker, p. 676, 
post. In that case we determined that the note in suit 
was a renewal note, and that fraud was proved in the in- 
ception of the original notes, and this phase of the case 
need not be further discussed. 

Where both parties, at the close of all the testimony, 
move for a directed verdict, the whole case is thereby 
submitted to the trial court, and its findings of fact 
take the place of a verdict of the jury, and should not 
' be set aside unless, upon the whole record, it appears 
to be clearly wrong. Krecek v. Supreme Lodge, 95 Neb. 
428. Therefore, the sole question presented is whether 
there is sufficient evidence to support the verdict and 
judgment. : 

The defendants having proved their defense of fraud 
in the inception of the note, the burden was then on the - 
plaintiff to prove by a preponderance of the evidence 
that it was a holder in due course. To sustain this 
burden the plaintiff produced the president of the plain- 
tiff bank and the president at the time of the purchase 
of the original note, who testified that the bank pur- 
chased the note for value, in the regular course of 
business, in good faith, and without notice of any in- 
firmities in the note. They, however, admitted that the 
negotiations and transaction regarding the purchase of 
the note from the agent of the Missouri Valley Cattle 
Loan Company were conducted through N. R. Morrow, 
at that time cashier of the plaintiff bank, and that they 
had no knowledge of his statements or knowledge re- 
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garding the note. The defendants’ evidence showed 
that before signing the original note they talked with 
Morrow, the cashier of the bank, and that he advised 
them to purchase the stock. There was further evidence 
that, prior to the purchase of the original note, Cohn 
and Anderson, stock salesmen for the Missouri Valley 
Cattle Loan Company, were very friendly with Morrow; 
that Morrow pointed out prospective purchasers for | 
them, and on one occasion, while Cohn, Anderson and 
Morrow were in the bank consulting with reference to 
selling a Mrs. Smart stock in the company, one East- 
wood, an officer of the bank, overhearing the conversa- 
tion, secretly went to the home of Mrs. Smart and ad- 
vised her not to invest her money in the stock; that after 
she had purchased stock and given her notes for same, 
through the intercession of Morrow with the Missouri 
Valley Cattle Loan Company, her notes were returned 
to her. 

Morrow testified as a witness in the case, but was 
not asked and did not testify regarding his knowledge 
of infirmities in the note, nor did he deny the conversa- 
tions alleged to have been had with the defendants. 
When it was shown by the defendants that the note was 
obtained by fraud practiced upon the defendants, the plain- 
tiff, in order to recover, must prove that all the officers or 
agents of the bank who took part in the negotiations for 
the purchase of the note did so in good faith, without 
notice of any defenses or infirmities in the note. In 
this case the officers who had nothing to do with the 
transaction testified that they had no notice or knewledge 
of any defenses or infirmities in the note, but the cashier 
of the bank who purchased the paper, and who had con- 
yersations with the stock salesmen and with the defend-. 
ants, and who in fact had exclusive charge of the 
transaction, very carefully refrained from going into 
the transaction at all, though he was a witness for the 
plaintiff bank. 

Under this state of the record, we think the plaintiff 
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has not sustained the burden of proof as to being a 
holder in due course. Rev. St. 1918, secs. 5370, 5373, 
53874, 53877; Ostenberg v. Kavka, 95 Neb. 314. 

The trial court therefore epred in directing the jury 
to return a verdict for the plaintiff, and the judgment is 
therefore reversed. 

, REVERSED AND REMANDED. 


Cy 


W. AULD, APPELLEE, V. Epson TL. WatLkKER ET AL., 
APPELLANTS. 


Ficep Fesrvary 16, 1922. No. 21902. 


Notes: Action ny InvorscE: Goop FaitH: Proor. ln an ac- 
tion by an indorsee against the maker, upon a promissory note, 
when it is shown that it was obtained by fraud practiced upon 
the maker, the plaintiff, in order to recover, must allege and 
prove that he took the note in good faith in the ordinary course 
of business and paid value, without notice of any defense thereto 
or infirmity in the note. 


r- 


2. Appeal: Isstes. Where plaintiff and defendants have assumed 
that their pleadings presented a certain issue, and the trial 
and judgment proceed on such assumption, neither party can, 
for the first time on appeal, question the fact whether such 
issue was raised by the pleadings. 


$8 Notes: Rexewal: Derenses. The taking of a new note for 
an existing note is a renewal of the old indebtedness, and not 
a payment of the debt, unless there is a specific agreement 
between the parties that the new note shall extinguish the 
original debt. As between the original parties and as against 
transferees who are not bona fide purchasers for value, a 
renewal note is open to all defenses which might have been 
made against the original note. 


Goop FaitH: QUESTION FOR Jury. Whether plaintiff 
has sufficiently satisfied the burden resting upon him and made 
good his claim to be an innocent purchaser of a note is a question 
of fact for the jury, save in those instances where the testimony 
is not only consistent with the good faith of such purchase, 
but is such that no fair-minded person can draw any other 
inference therefrom. 
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5. Trial: Morion For Direcrion oF VeRpDIcr. Where defendant, at 
the close of plaintiff’s testimony, moved for a directed verdict and 
same is overruled, and defendant thereafter submitted testimony, 
said motion, to he available, must be renewed at the close 
of the testimony. 


APPEAL from the district conrt from Franklin county: 
WitiiamM A. Dirworru, Jupcr. Reversed. 


North & Donovan, for appellants. 
Bernard MeNeny and A. Hf, Byrum, contra. 


Heard before Levrox, Deax and Day, JJ., ALLEN and 
BrcLey, District Judges. 


Brerey, District Judge. 

This is an action upon a promissory note executed by 
the defendants in the sum of $5,000. The defendants con- 
iend that there was no consideration for said note; that it 
was piven as a renewal of a note obtained from the defen- 
dants by the Missonri Valley Cattle Loan Company by 
fraud. and false representations; that said original note 
was purchased by plaintiff with knowledge of such fraud 
in its inception; that, when same became due, defendants, 
without knowledge of the falsity of said representations 
' cr discovery of the fraud, signed the renewal note. The 
plaintiff in reply entered a general denial, and further 
alleged that sometime prior to the 5th day of Tebruary, 
1920, the plaintiff purchased in the regular course of 
business, and without notice, and before it was due, and 
in good faith, ‘und for a valuable consideration, and 
without any notice of any infirmity in the note or defect 
in the title of the Missouri Valley Cattle Loan Company, 
a note given by the defendants to said Missouri Valley 
Cattle Loan Company for the sum of $5,000; that there- 
after on the 6th day of February, 1920, the defendants paid 
said note by giving to plaintiff the note mentioned in 
plaintiff's petition, and the defendants are, therefore, 
estopped from denying their liability on the note sued 
upon. At the close of the testimony plaintiff moved 
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the court to direct a verdict in favor of the plaintiff 
for the amount sued upon, “for the reason that the un- 
disputed evidence shows that plaintiff was an innocent 
purchaser of the notes for which the note in suit was 
given in payment, and for the further reason that de- 
fendants are estopped by their conduct in making a 
defense to the note sued upon.” The trial court sustained 
said motion, and verdict and judgment were entered for 
the full amount sued upon. Defendants have appealed. 

Some reason for the court’s ruling may be found in 
the following statement found in the record. “The Court: 
Now, gentlemen, I have this rule in mind, in regard 
to this class of cases. Where suit is brought upon a 
negotiable instrument, and it is shown by the holders 
of the instrument that they received it for a considera- 
tion, in due course of business, without any notice of 
any infirmities in the title or in the paper itself, before 
you can introduce any evidence showing that there was 
fraud in connection with the getting of the paper. in the 
first place, you must show knowledge in the holder of 
the paper.” This is not a correct statement of the law. 
The rule has often been announced in this court that 
where fraud in the inception of a note is pleaded as a 
defense, and supported by proof, in an action by an 
indorsee against the maker, the burden is on the plaintiff 
to show that he is a bona fide holder. People’s Trust & 
Savings Bank v. Rork, 96 Neb. 415. The plaintiff 
should first have proved his ownership of the note set 
forth in the petition. The defendants should then prove 
that it was a renewal note, and that there was fraud in 
the inception of the original notes; then, in order to 
avoid this defense, plaintiff has the burden of estab- 
lishing his innocence. Farmers State Bank -v. Butler, 
101 Neb. 635. 

The testimony of the defendants establishes that de- 
fendant Walker purchased $10,000 worth of stock in 
the Missouri Valley Cattle Loan Company and executed 
several notes in payment therefor, with defendant Van- 
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syckle as surety, two of such notes being thereafter 
purchased by plaintiff and the bank of which he is 
president; that Walker was induced to purchase said 
stock by the representations of the agent of the Missouri 
Valley Cattle Loan Company that said company was 
earning 30 per cent. dividends at that time; that the 
stock was worth 100 cents on the dollar; that it would 
loan to its stockholders 10 times as much money as the 
value of their stock; that the company had already earned 
and paid a dividend; that the cost of promotion was not 
to exceed 15 per cent.; that defendant Vansyckle and 
one Mousel, friends of Walker, were directors in the 
company. All these representations were false, and, 
as a matter of evidence, the Missouri Valley Cattle Loan 
Company appears to have been a fraudulent stock pro- 
motion scheme in its inception and at the time of the 
trial was in the hands of a receiver. 

After the purchase of his stock and the execution 
of the notes, defendants continued to receive circular 
reports from the company giving them details of its flour- 
ishing condition, its wise and careful management, the 
technical division of its various departments, and other 
matters which lulled them into a sense of security as to 
the safety of the investment. When the notes came 
due and the two notes purchased by the plaintiff and his 
bank were presented for renewal, defendants had .no 
knowledge of the falsity of the representations made 
by the stock sales agent. The plaintiff called upon de- 
fendants and requested a renewal of the notes and a 
mortgage securing same, agreeing that if a mortgage 
were given upon Walker’s lands plaintiff would make 
it in such a large amount as to “cover him up” against 
the other holders of the notes. No mortgage was given, 
but defendants executed the note herein sued upon in 
renewal of the two notes held by plaintiff and the bank. 
Some time thereafter defendants discovered the fraud 
in the inception of the notes, and offered to surrender 
their stock and demanded their notes back from the 
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Missouri Valley Cattle Loan Company. 

Plaintiff admits that the evidence establishes fraud 
in the inception of the notes, but contends that this 
defense cannot be raised against the note in suit, 
because (1) the defense of fraud was not properly 
pleaded; (2) the note in suit was given in payment of 
the former notes, and the defendants are, therefore, 
estopped to deny any liability thereon. 

The auswer is open to criticism. The misrepresenta- 
tions and fraud are pleaded only as a conclusion of law, 
without disclosing facts from which that conclusion may 
be drawn, but the court and counsel seem to have 
treated the answer as stating the issue of fraud. No 
cbjection was made to the introduction of evidence of 
fraud as not being within the issues. The plaintiff first 
assumed the burden of disproving fraud, and he, in his 
motion for a directed verdict, and the court, in his 
statement set out above, treated it as one of the issues 
being tried. The question seems to be raised for the 
first time on appeal. It is the rule of this court that, 
where both plaintiff and defendants have assumed that 
their pleadings presented a certain issue and the trial 
and judgment proceed upon the assumption that that 
issue was before the court, neither of the parties can 
cuestion for the first time on appeal the fact as to 
whether or not such issue was raised by the pleadings. 
Bothell v. Miller, 87 Neb. 835; Boyd v. Lincoln & 
N. W. R. Co., 89 Neb. 840. 

Plaintiff next contends that defendants are estopped 
from setting up any defense against the original notes, 
because the giving of the new note was pleaded as a 
payment, and not as a renewal of the prior notes. 
The evidence is all to the effect that the note was a 
renewal note, and not given in payment of the prior 
notes. Plaintiff so testified, and he wrote the word 
“venewed” across the face of the original notes before 
delivery to defendants. The note in suit was received 
in the usual way in the renewal of the former obligation, 
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before learning of the fraud. The taking of a new 
note for an existing note is a renewal of the old indebted- 
ness, and not a payment of the debt, unless there is a 
specific agreement between the parties that the new 
note shall extinguish the original debt. 8 C. J. 448, 
sec. 656; Davis v. Thomas, 66 Neb. 26; Haeter Nat. 
Bank v. Orchard, 39 Neb. 485. 

The next question is: Did the plaintiff sustain the 
burden of showing that he is a bona fide holder to such 
an extent as to be entitled to a directed verdict upon 
this ground? Since the trial court directed a verdict 
in favor of the plaintiff, it is necessary in reviewing 
that ruling to assume the existence of every material 
fact which the evidence in behalf of the defendants 
establishes or tends to prove and to give them the benefit 
of proper inference from such facts. The plaintiff was 
the only witness who testified regarding this phase of 
the case. He testified that he was president and in 
sole charge of the bank at Red Cloud, owning over 90 
per cent. of the stock; that the note in suit was given 
in renewal of two other notes of $2,500 each, which 
were purchased by himself, one in his. own name and 
one in the name of the bank; that he purchased said 
notes from one Cohn, stock salesman of the Missouri 
Valley Cattle Loan Company; that he knew at the time 
that Cohn was engaged in the stock selling business 
and selling stock in the Missouri Valley Cattle Loan 
Company; that he was not acquainted with him per- 
sonally; that Cohn came into the bank, stating he had 
the notes for sale, that he purchased one for $2,450 
cash and the other for $2,500 in Liberty bonds; that it 
took probably 15 minutes to complete the transaction; 
that he was not acquainted with the defendants at the 
time; that defendants lived at Riverton, in another 
county, and had never transacted business at his bank; 
that he did not know their signatures; that he had no 
other business with Cohn; that Cohn had written author- 
ity to indorse the notes, but that he did not know the 
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company officials’ signatures, and knew nothing about 
the representations and statements testified to by the 
defendants; that before the purchase the revenue stamps 
were attached to the notes and were canceled by the 
plaintiff. The plaintiff made no effort to give in detail 
the facts or the conversation relating to the purchase of 
the notes from Cohn, and his recollection was not clear 
when challenged on cross-examination. After the notes 
became due, he admitted going to the defendants for 
renewal, and did not deny his statements as to “covering 
them up” against the other creditors in case he was pro- 
tected on his note. We think from all the facts and 
circumstances submitted in evidence the case ought to 
kave been submitted to the jury. Although lack of 
knowledge, suspicious circumstances, failure to make 
inquiry, and negligence will not in themselves establish 
bad faith in the plaintiff, such facts, where the burden 
is upon him to establish the innocent character of his 
purchase, and the only evidence offered was his own 
testimony, constitute evidence of bad faith sufficient 
to take the question to the jury. Ostenberg v. Kavka, 
95 Neb. 314.. This court in Central Nat. Bank v. Erie- 
son, 92 Neb. 396, said: , 

“Reasons for this conclusion were recently stated by 
the supreme court of Iowa as follows: ‘It is ordinarily 
to be expected in these cases, that the purchaser will 
testify to his good faith and want of notice, and that 
defendant is compelled to rely upon circumstantial 
evidence to rebut such showing. Whether plaintiff has 
sufficiently satisfied the burden resting upon him and 
made good his claim to be an innocent purchaser is 
therefore a question for the jury, save in those instances 
where the testimony is not only consistent with the good 
faith of such purchase, but is such that no fair-minded 
person can draw any other inference therefrom. A 
categorical denial of notice or knowledge is something 
which in many, if not in most, instances cannot be 
opposed by direct proof; and the credibility of the 
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witnesses, their interest in the case, the reasonableness 
or unreasonableness of their statements, the time, place, 
’ and manner of the transaction, its conformity to or its 
departure from the ordinary methods of business, and 
all the other facts and circumstances which, though of 
slight moment in themselves, yet, when taken together, 
give character and color to the purchase under inquiry, 
constitute a showing which the court cannot properly 
pass upon as a matter of law” Arnd v. Aylesworth, 145 
Ia. 185.” 

Plaintiff contends, however, that because defendants 
moved for a directed verdict at the close of the plaintiff's 
testimony said motion continued throughout the trial, 
and when the motion was made by the plaintiff at the 
close of the case it had the same effect as though both 
parties had moved for a directed verdict, and the only 
question to be determined here is whether the decision 
and judgment of the trial court are sustained by suf- 
ficient evidence. With this contention we cannot agree. 
Where the defendant moves for a directed verdict at the 
close of plaintiff’s testimony and the motion is overruled, 
and the plaintiff and defendant continue the trial of 
the case, and the motion is not renewed by the defendant 
at the close of all the testimony, the parties are in the 
same position as though no motion had been made. 
Wolf Co. v. Monarch Refrigerating Co., 252 Ill. 491; 
Madson v. Rutten, 16 N. Dak. 281; Bernheimer Bros. 
«. Becker, 102 Md. 250; Rogers v. Gladiator Gold Mining 
c Milling Co., 21 8. Dak. 412. 

The trial court, therefore, erred in directing a verdict 
for the plaintiff, and the judgment is reversed and the 
cause remanded for further proceedings. 

REVERSED. 
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SAMUEL HAMMANG, APPELLEE, V. CHIcAco & Norri- 
WESTERN RaILway COMPANY, APPELLANT. 


Ficep FEBRUARY 16, 1922. No. 21699. 


1. Trial: Instrucrions. A defense set forth in an answer, but 
not supported on the trial by evidence, should not be submitted 
to the jury. 


An offer to confess judgment incorporated in 
an answer should not be referred to in the instructions. 


38. Damages. Where live stock is injured or killed by a railroad 
company on its right of way by reason of its negligence, and 
is then taken possession of by the company and not uncondi- 
tionally tendered by it to the owner, but sold, and the proceeds 
retained or converted to its use, the railroad company is liable 
for the full market value of the live stock prior to its injury. 


APPEAL from the district court for Washington county: 
ARTHUR C. WAKELEY, JUDGE. Affirmed. 


Wymer Dressler, Robert D. Neely and Paul 8. Topping, 
for appellant. 


J. C. Cook and John Gumb, Jr., contra. 


Heard before Morrissey, C.J., ALDRICH, FLANSBURG 
and Ross, JJ., BRown and Exprep, District Judges. 


Brown, District Judge. 

This is an appeal from the district court for Wash- 
ington county, wherein the plaintiff recovered a judg- 
ment for $350 as damages for the alleged negligence 
of the defendant in killing one mule and injuring another 
on its right of way on April 14, 1916, which mules were . 
the property of the plaintiff. The errors complained of 
by the defendant are that the trial court failed to 
incorporate in its second instruction, stating the issues, 
certain material defenses contained in its answer, and 
that the damages awarded are excessive. 

An examination of the second instruction in connection 
with the defendant’s answer discloses that the omissions 
to.which the defendant takes exception relates to matter 
incorporated in the second subdivision of the third 
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paragraph of the answer and in the fourth paragraph 
thereof. The allegations in the third paragraph, refer- 
ence to which was omitted, were that defendant had 
demanded that the plaintiff take the injured mule, that 
the plaintiff refused to do so, and that on November 
24, 1916, it served a written notice on plaintiff that it 
would sell the mule unless he took it and relieved de- 
fendant of the care of it. The record discloses that in 
all of its dealings, both oral and written, with the 
plaintiff, the defendant denied responsibility for injury 
to the’ living mule and insisted that the plaintiff should 
accept the mule and relieve defendant from liability. 
The plaintiff offered to take the mule, but without re- 
leasing the defendant from lability for its injury. The 
defendant never made an unconditional tender of the 
mule to the plaintiff, in conformity with the allegations 
of its answer. The defendant not having introduced 
evidence to support the allegations in question, it is 
fundamental that it was not only proper, but its duty, 
for the court not to incorporate them in its instruction 
or submit them as a defense to the jury, and the defend- 
ant has no occasion for complaint. 

The fourth paragraph of the defendant’s answer con- 
sisted solely of an offer to confess judgment for a certain 
sum and costs in full settlement of all of the plaintiff’s 
claims and demands. This also should not have been 
submitted to the jury in any form. Rey. St. 19138, sec. 
7722. 

The defendant does not contend that the two mules 
were not reasonably worth $350, the amount of the ver- 
dict. The defendant offered no evidence as to the value 
of the mules and the evidence introduced by the plaintitf 
is ample to sustain the verdict. The defendant’s claim 
that the damages awarded are excessive, is based upon 
the contention that injury to live stock does not author- 
ize the owner to refuse to accept it and to recover its full 
value from the railroad company, but that the owner’s 
measure of damages is the difference between the market 
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value of the injured live stock before and after the in- 
jury. The defendant urges that, as the live mule after 
the injury and the hide of the dead mule both had some 
value, damages equaling the value of both mules prior 
to their injury must be clearly excessive. No authorities 
relating to the proper rule of damages in the case - 
of negligent injury of live stock by a railroad company 
on its right of way have beeu cited by either party. 
However, it would seem that the principles of law ap- 
plicable would be the same as in the case of damage to 
goods consigned to a common carrier for transportation, 
and both parties have presented the question on this 
hypothesis. Applying these principles, a sufficient 
answer to this contention is that the defendant never 
having made an unconditional tender of the live mule to 
the plaintiff, as has hereinbefore been noted, and the 
evidence disclosing that the mule that was killed, or 
its hide, was never tendered to the plaintiff, and the . 
one mule having been killed and its hide and the live 
mule having been sold and the proceeds retained and, 
so far as the evidence shows, converted to its own use, 
the defendant is liable for the full value of the mules 
as for conversion. Parsons v. United States Hapress Co. 
144 Ia. 745, and cases therein cited. Even if the de- 
fendant had unconditionally offered the injured mule and 
the hide of the dead mule or the proceeds from the sale 
of them to the plaintiff, and the plaintiff had wrongfully 
refused to accept them, still, applying the rule urged by 
the defendant, the damages awarded would not be ex- 
cessive. Defendant in its brief contends that the in- 
jured mule and the hide were sold for their full market 
value. There is nothing in the record to raise any pre- 
sumption to the contrary. They brought $55. Had the 
plaintiff accepted them before sale, his damages would, 
therefore, have been $55 less than the market value of 
‘the mules before their injury, and the equivalent of the 
$55 would have been his. As he refused to accept them 
and the defendant retained this sum and the jury 
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awarded the value of the mules before the injury to the 
plaintiff, the result was the same as it would have been 
had the plaintiff received the injured mule and the hide 
and sued for his damages. - Gulf, C. &€ S. F. R. Co. v. 
Pitts & Son, 37 Tex. Civ. App. 212; St. Louis, I. M. & 
S. &. Co. v. Cumbie, 101 Ark. 172. 
The record being free from error, the judgment is 
AFFIRMED. 


BANK OF BENSON, APPELLEE; V. GEORGE SWANSON, AP- 
PELLANT. 
Fireo Fesruary 16, 1922. No. 21708. 


1. Petition: ConsrRucTION: AcTION ON OverpRAFT. In an action. 
to recover for an overdraft due to an error in crediting a deposit, 
the petition examined, and held not to allege that the item in 
question was deposited by defendant. 

2. Appeal: Direction or VERviIcT: Presumprion. In a trial result- 
ing in a directed verdict, the presumption that a court only 
considers competent evidence in reaching its conclusion applies. 


: Evidence examined, and held that any errors 
made in the admission thereof could not have prejudiced the 
defendant, and that the competent evidence introduced justified 
the direction of a verdict against defendant. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


G. W. Shields, for appellant. 
D. L. Johnston and Ray J. Abbott, contra. 


Heard before Morrisskry, C.J., ALDRICH, FLANSBURG and 
Ross, JJ., BRown and Exvprep, District Judges. 


Brown, District Judge. 

The plaintiff bank sued the defendant in the district 
court for Douglas county to recover for an alleged over- 
draft of $222.95, and on a directed verdict recovered judg- 
ment for the full amount. The defendant has appealed, 
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and urges that, in the state of the pleadings, the trial 
court erred in admitting evidence to show that a certain 
deposit of $352.18 appearing in the defendant’s account 
under date of July 22, 1918, had been credited thereto 
by mistake. 

In its petition, after alleging its corporate capacity, 
and that the defendant became a depositor in its bank 
on August 24, 1917, the plaintiff alleges: “Thereafter 
on various and sundry dates he deposited with the 
plaintiff various sums of money to be credited to, his 
said account down to the 19th day of August,-1918, and 
during said time drew numerous checks upon the plaintiff 
to be charged to his account; that all of the deposits 
made by the defendant were credited to his said account, 
and the checks by him drawn charged against the same, 
and said account thereby was overdrawn on the 7th day 
of November, 1918, in the sum of $222.95. A copy of 
which. account is hereto attached and marked ‘Exhibit 
A’” Then follows an allegation that no part of said 
overdraft has been paid and a prayer for judgment. 
The defendant’s answer to this petition “denies each and 
every allegation therein contained, except such as are 
hereinafter specifically and expressly admitted.” The 
admissions following this general denial do not admit 
the correctness of the account ag shown by “Exhibit A,” 
or any specific portion of it. 

The president of the plaintiff bank testified that when 
it was discovered that an error had been made in 
crediting the defendant’s account on July 22, 1918, 
with a deposit of $352.18, a charge item was made 
against his account for an equal amount, which left an 
overdraft for the amount for which plaintiff brought 
suit. The defendant testified that he never drew a 
check on his account for the $352.18 charged to it, 
but he did not testify that he ever deposited with 
plaintiff such a sum. 

The defendant contends that, “Exhibit A” being a 
part of the petition, the allegations thereof assert or 
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admit that the defendant had deposited the item of 
$352.18 in question. We do not so understand the 
language of the petition. It alleges “that all of the 
deposits made by the defendant were credited to his said 
account, and the checks by him drawn charged against 
the same.” This falls far short of alleging that every 
item of deposit appearing in “Exhibit A” was made 
by the defendant. It simply asserts that the defendant 
received credit for every deposit that he actually made. 
But, even if the construction placed upon the petition 
by the defendant were correct, his answer denied all 
of the items, both credit and debit, in the account sued. 
upon. This cast the burden upon the plaintiff to estab- 
lish all of the items. No attempt was made on the trial 
by the plaintiff to prove that the defendant deposited 
the item of $352.18 in question, in fact most of its 
evidence was devoted to showing that the crediting of 
this item to the defendant’s account was a mistake and 
how it occurred. As we have seen, the defendant offered 
no evidence to establish that he ever deposited this item. 
There being no evidence from any source to support the 
allegation that the defendant had deposited this item, 
even if the petition were to be construed as making 
such an allegation, the plaintift’s case as to it must have 
failed and the court have been forced to disregard it as 
an item to be credited to the defendant. 

It is possible that the plaintiff went further than was 
necessary in offering evidence to prove its case and that 
the court erred in admitting certain of the evidence 
offered, but, if so, the defendant could not have been 
prejudiced. At the conclusion of the introduction of 
evidence by both parties, the court sustained plaintiff’s 
motion for a directed verdict. There was ample compe- 
tent and relevant evidence to justify the actiou of the 
court, and, under the familiar rule that a court will 
not be presumed to have given consideration to in- 
competent evidence, the admission of any such evidence 
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during the progress of the trial could not have prejudiced 
the defendant. ; 
As no prejudicial error appears in the record and the 
judgment of the district court was right, it is 
AFFIRMED, 


CLARENCE C. Porter y. Strate OF NEBRASKA. 
Firep Fresruary 16, 1922. No. 22109. 


1, Rape: IpENTIFICATION oF AccuSED: EvipeNcE. Evidence as to 
the: identification of the defendant examined, and held sufficient 
to sustain the verdict. ; 


2. Criminal Law: Apmission or Evipence. The admission as re- 

: buttal evidence of a portion of a letter written by the d2- 
fendant’s wife to him and found in his possession, admitted 
on her cross-examination to have been written by her, and not 
relating to any mattor material to the issues in the case, held 
to be error. 


3. Rape: CorroporaTion: Instruction. Instruction numbered 7 
examined, and held, in view of the defendant’s testimony, to be 
erroneous. 


4. Criminal Law: Exrok witHouT Pregupicr. An examination of 
the entire record disclosing that no substantial miscarriage 
of justice actually occurred, held that the judgment will not be 
reversed because of the errors committed. Laws 1921, ch. 157. 


Error to the district court for Douglas county: 
ALEXANDER C. Troup, Jupen. Affirmed. 


R. J. Craren, Richard S. Horton and O. L. Jones, for 
plaintiff in error. 


Clarence A. Davis, Attorney General, and Charles 8. 
Reed, contra. 


Heard before Morrissey, C.J., ALDRICH, FLANSBURG 
and Rosn, JJ., Brown and Exprep, District Judges. 


Brown, District Judge. 
Clarence C. Porter, alias Frank Taylor, was convicted 
in the district court for Douglas County on a charge 


t 
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of statutory rape on a little girl 13 years old, and was 
sentenced to serve a term of 15 years in the penitentiary. 
He has prosecuted error to this court, and in his brief 
urges three reasons why the judgment of the district 
court should be reversed. 

The first proposition urged is that the evidence is 
insufficient to identify the plaintiff in error, who will 
hereafter be designated herein as the defendant, as the 
“man who committed the rape charged. The witnesses 
identifying the defendant consisted of the little girl 
who was raped and two ladies who were driving in 
an automobile and saw a man drive a car across in 
front of them to the wrong side of the street, stop, hold 
a conversation with a little girl, and drive off with her, 
on the evening, at the place, and about the time that the 
prosecuting witness said the defendant picked her up. 
The description of the manner in which this man was 
dressed and his appearance, as given by the two ladies, 
tallies substantially with the description as given by 
the little girl upon the stand and as given by her to two 
men immediately after the assault, who were also wit- 
nesses on behalf of the state. The description of the 
- defendant’s dress on the evening in question, given by 
himself and his witnesses, does not differ materially 
' from that given by the witnesses of the state. The de- 
fendant and his witnesses admitted that on said evening 
he was driving a seven-passenger Jeffery touring car, 
that had divided seats in front, a dark body and light 
colored wheels, and that, about the hour the witnesses 
for the state testified to, he drove along the street and 
in the direction of the point where they testified they 
met him. The women’s description of the car that they 
saw and the little girl’s description of the one she 
testified she rode in corresponded with that of the car 
that it is admitted the defendant was driving. After 
the defendant was returned from Canada, whither he had 
fled, the two ladies and the little girl each separately, 
without suggestion or assistance, promptly, unhesitating- 
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ly and unequivocally identified the defendant among 
au group of seven men in a cell at the county jail. From 
a painstaking examination of the entire record in the 
case, we are satisfied that the identification of the de- 
fendant is as complete and satisfactory as could be 
expected under the circumstances that existed, and that 
the evidence is amply sufficient to sustain the jury’s 
finding that the defendant was the man who committed 
the rape charged. 

The defendant further urges that the trial court com- 
mitted prejudicial error in admitting in evidence over 
his objection a portion of a letter found in his possession 
in Canada, which had been written to him by Adeline 
West, the woman with whom he was living as_ his 
wife at the time of the commission of the offense charged. 
Adeline West, who passed as the defendant’s wife, 
testified on direct examination that the defendant left 
Omaha for his father’s home in Canada. Then followed 
these interrogatories and answers: 

“Q. Did he tell you why he was going there? A. Yes. 
Q. Why? A. We were not legally married—we have 
been living together as man and wife, and we knew there 
was detectives looking for us, and they asked for Adeline 
West and C. C. Porter. I was the one that was 
afraid. My divorce was to come up the 20th and 
I wanted my divorce. It was me that got the scate, 
it wasn’t Clarence, and I asked him to go, and I 
was standing in the hotel there and a man came in 
and I thought he was a detective, and I thought, when 
he asked the clerk for Mrs. Porter, that the clerk would 
say, “There she is,’ and I told Clarence to go.away on 
up to his father’s until I got my divorce, and then I 
was to follow him up there and we were to be married 
right away. That is why Mr. Porter left for Canada.” 

On cross-examination the assistant county attorney 
had her identify a letter, and particularly the portion 
in question, which portion was read to her in the 
presence of the jury over the defendant’s objection, as 
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having been written by her to the defendant as I'rank 
Taylor, on August 7, 1920, twenty days after he had 
departed for Canada. On rebuttal the state offered 
in evidence that portion of the letter previously embodied 
in its cross-examination, and reading as follows: 

“There is only one thing I don’t want you to do, and 
that is get mixed up with any girl or woman for IT am 
coming: up on the first train after I sell the Jeffery 
and if you have been chasing around I will tell everybody 
why you had to Jeave the States.” 

To this offer the defendant duly objected. “he ob- 
jection was overruled and the portion of, the letter offered 
udmitted. We are unable to conceive upon what theory 
of law or rules of evidence the portion of the letter in 
question was admissible. Counsel for the state at- 
tempt to justify its admission on the theory that 
it was properly adniissible for the purpose of impeach- 
ing the witness with respect to the direct testimony 
quoted above. The rule is, however, that even where a 
previous statement or writing is denied by a witness, 
if it is contradictory to: the testimony of the witness, 
it can only be admitted when it relates to matters ma- 
terial to the issues in the case. Tatwm v. State, 61 Neb. 
229. The statement of a witness is deemed to be ma- 
terial if his answer “is of a nature that the cross- 
examining party would be allowed to give it in evidence.” 
Carter v. State, 36 Neb. 481. Also, Smith v. State, 5 
Neb. 181. In this case the witness admitted having 
written the letter. The letter was hearsay and could 
not have been introduced by the state to have estab- 
lished the guilt of the defendant. It was, therefore, 
clearly immaterial to the issues in the case and in- 
admissible for the purpose of impeachment. 

The third contention of the defendant is that the 
court erred in giving instruction No. 7. This instruc- 
tion, so far as material to our consideration, reads as 
follows: “You are instructed that where the accused 
has testified in the case and explicitly denies the accusa- 
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tion, if in your judgment you are of the opinion that 
the defendant in this instance has thus denied the accu. 
sation, there must be some testimony corroborating 
the prosecuting witness in order to warrant a conviction.” 

The portion to which exception is taken is the phrase, 
‘if in your judgment you are of the opinion that the 
defendant in this instance has thus denied the accusa- 
tion.” It is true that the defendant did not, upon the 
witness-stand, make a categorical denial of having com- 
mitted the offense charged. This fact probably led the 
learned strial judge inadvertently to incorporate this 
phrase in his instruction. The defendant had positively 
testified upon direct examination that he had never 
seen the prosecuting witness prior to her coming to the 
jail for the purpose of identifying him. This was tanta- 
mount to an explicit denial of the commission of the 
offense with which he stood charged. In the second 
instruction the jury were informed that the defendant 
had pleaded not guilty to the offense charged. No reas- 
onable juror could have doubted that the court intended 
to instruct the jury in this seventh instruction that 
the defendant had denied his guilt of the offense charged, 
and that the necessity for corroboration of the prose- 
cuting witness existed in this case. 

The witnesses on behalf of the defendant consisted of 
himself, the woman with whom he was living’ as 
his wife, his brother-in-law, and a druggist who appears 
to have been a boon companion. Their evidence discloses 
that, at the time of the offense charged, the defendant 
was engaged in bootlegging, that he was living in 
a state of adultery with another man’s wife, that on the 
evening in question he was drunk, and that he was 
absent from his companions at the time the rape was 
committed; and, although he testified he saw a number 
of persons during this time, no one of them appeared 
to bear witness to that fact. He fled to Canada either 
the second or the fourth day after the commission of 
the crime. The officer who brought him back testified 
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that on the way back the defendant told him, “I was 
drunk at the time,” and stated, “If I did it, I don’t 
remember anything about it,” and later said, “When I 
heard and read about the case, I got out.” As hag here- 
inbefore been shown, the defendant and his car were 
positively identified, not only by the prosecuting wituess, 
but by disinterested women whose character was in no 
way attacked. 

After a very careful and thorough examination of 
the whole record, we are of the opinion that no sub- 
stantial miscarriage of justice resulted from the er- 
roneous admission of the portion of the letter written by 
Adeline West to the defendant, or from the inadvertent 
phrase incorporated in the seventh instruction, and that, 
by virtue of chapter 157, Laws 1921, the judgment of 
the district court should not, because of these errors, 
be set aside. 

For the reasons hereinbefore set forth, the judgment 
of the district court is 

AFFIRMED, 


- 


MIcHAEL G. SHONSEY, APPELLEE, V. Ray 8S. Crayvon, 
APPELLANT. 


Fitep Frespruary 16, 1922. No. 21750. 


1. Contracts: Time. Time may be of the essence of a contract 
by an express provision to that effect, and, in the absence of 
waiver or estoppel, such provision will be enforced by the 
court. 

2. Judgment: Transcript: Lien. A judgment creditor, by tran- 
scripting his judgment to the district court, does not obtain a 
lien upon real estate, which had been conveyed to a third party 
by the judgment debtor, by a duly recorded deed. 


8. Vendor and Purchaser: Tirtze. A title to be good or market 
able must be free from reasonable doubt either in law or in fact. 


4, : . It is not necessary that such a title be shown 
to be bad, nor is it enough even that the court may on the 
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whole consider it good, if there be doubt or uncertainty about 
it sufficient to form the basis of litigation. 


Bona Fine PurcHaser. It is a well-settled general 
rule, in determining whether a purchaser had notice of out- 
standing equities so as to preclude him from being entitled to 
protection as a bona fide purchaser, that if there be circum- 
stances which, in the exercise of common reason and prudence, 
ought to put a man upon particular inquiry, he will be pre- 
sumed to have made that inquiry, and will be charged with 
notice of every fact which that inquiry would give him. 


Contract: Time: Etvecrion. Though time is made 
of the essence of the contract, a default does not ipso facto 
terminate the contract, but only renders it voidable at the 
_ election of the party entitled to insist upon its performance. 


BreacH: Waiver. A purchaser who, instead 
of ‘spratuatine the contract, acquiesces in the attempt of the 
vendor to perfect his title waives the right to insist upon strict 
performance of the contract, at least for the time reasonably 
necessary to complete the attempt, in contemplation of the 
parties. 

8. Specific Performance. Where time is not of the essence of the 
contract, or where time being originally of the essence of the 
contract is waived, a vendor who is unable to make title at 
the time he should convey may have specific performance by 
tendering a good title at any time before decree, provided he 
acted in good faith and specific performance can be enforced 
without injustice to the vendee. 


AppgEaL from the district court for Merrick county: 
A. M. Post, Jupen. Reversed, with directions. 


Patterson & Patterson, Elmer E. Ross, and W. 7. 
Thompson, for appellant. 


iT, M. Morse and John C. Martin, contra. 


Heard before Lerton, Dean and Axpricu, JJ., Ciam- 
ENTS (KE. P.) and Dirwortnh, District Judges. 


CLEMENTS, District Judge. 

Plaintiff brought this action to recover the sum of 
#2,000, which he alleges he paid to the defendant under 
a contract for the purchase of certain real estate in 


VoL. 107] JANUARY TERM, 1922. 697 
Shonsey v. Clayton. 


Merrick county, Nebraska, viz., the northeast quarter of 
section 30, township 15, range 4 west of the sixth 
P. M., and the further sum of $2,000, liquidated dam- 
ages for an alleged breach of said contract. The breach 
alleged is that the defendant was unable to furnish a 
good marketable title on March 1, 1920, the day of 
settlement. 

The defendant answered that his title was good and 
merchantable on said day; that the objections made to 
the title by the plaintiff were not valid, and that, in any 
event, the plaintiff, on the day of settlement, acquiesced 
in the defendant’s proposal to cure the alleged defects, 
_ and thereby waived strict performance of the contract, 
as to furnishing a good title on that day; that the de- 
fendant within six days thereafter did cure such al- 
leged defects, and was then and has ever since been 
ready, able and willing to perform said contract strictly 
in accordance with its terms, and prays for a specific 
performance of the contract. 

The claim of the plaintiff for damages for breach of 
the contract seems to have been abandoned, for it is no- 
where mentioned except in the allegations and prayer 
of plaintiff’s petition. The case has apparently pro- 
ceeded on the part of the plaintiff as an action for rescis- 
sion and to recover back the money paid under the con- 
tract, and on the part of the defendant for specific 
performance of the contract. 

The contract is set out in full in the pleadings, but 
the only provision we need to consider is the following: 
“The party of the first part is to furnish to the party 
of the second part, or assigns, a warranty deed and a 
good and sufficient abstract of title, showing a good title 
of record to the premises hereinafter described in the 
party of the first part on or before March 1, 1920. 

* * Tt is mutually agreed that time is an edseatial 
element in this contract and it is further agreed that, 
in case either of the parties hereto shall fail to perform 
the stipulation of this contract or any part of the same, 
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the failing party shall pay to the other party to this 
contract the sum of $2,000 as damages for nonful- 
filment of contract.” 

It will be seen that’ by express agreement of the 
parties, time is made an essential element of this con- 
tract, and it follows that if as contended by the plain- 
tiff, the defendant, on March 1, 1920, could not furnish 
to the plaintiff a good. title of record, and if the plain- 
tiff did not, as contended by the defendant, waive this 
being done. on that day, he was entitled to rescind and 
recover back his payment. “Parties to a contract 
for the sale of land may make time of its essence by a 
distinct provision to that effect in the contract.” Jewett 
v. Black, 60 Neb. 173. Also, Brown v. Ulrich, 48 Neb. 
. 409; Morgan v. Bergen, 3 Neb. 209; 39 Cyc. 1546, and 
cases cited under note 24; Justice v. Button, 89 Neb. 
367. 

There is no dispute as to the condition of the record 
title of this land on March 1, 1920, but there is a wide 
difference of opinion as to the legal effect of the facts 
shown by the record. 

Tt is admitted that at one time’this title was held by 
cne George I. Krittenbrink, that on February 28, 1916, 
he conveyed the premises by warranty deed to C. W. 
Flesher and Jessie Flesher, and that said deed was duly 
filed for record and recorded in Merrick county on 
March 1, 1916; that on February 18, 1919, a judgment in 
the sum of $8,000 against said George I. Krittenbrink, 
and in favor of Mary F. Bergelt, was transcripted from 
the district court for Merrick county, and that thereafter 
on February 28, 1919, the defendant acquired title to the 
premises from C. W. and Jessie Flesher by warranty 
deed, which deed was duly filed for record and recorded 
in Merrick county March 3, 1919. 

It was also admitted that on March 20, 1919, there 
was filed and recorded in the office of the county clerk 
of Merrick county an instrument purporting to be a 
notice of the pendency of a suit in Douglas county. This 
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instrument in substance says that on March 19, 1919, a 
suit was brought in the district court for Douglas county 
by Mary F. Bergelt and against George IF. Krittenbrink, 
Caroline F. Krittenbrink, Ray S. Clayton and C. W. 
Flesher; that the plaintiff is the owner of the $8,000 
judgment mentioned above; that the defendants, other 
than George I’. Krittenbrink, hold in their possession 
and under their control property, both real and personal, 
of said George IF’. Krittenbrink for the purpose of hinder- 
ing and delaying the plaintiff from collecting her said 
judgment, and that notice is given that Mary F. Bergelt 
claims that Ray 8S. Clayton, in whose name the northeast 
quarter of section 30, township 15 north, range 4 west, 
in Merrick county, is now held, is not the real owner 
thereof, but, in truth and in fact, the said Ray S. Clayton 
is holding said lands as the agent for George F. Kritten- 
brink, who is the real and true owner thereof, and prays 
that the defendants and each of them be required to 
transfer and turn all of said property to George F. 
Krittenbrink, and that it may be sold to satisfy said 
judgment and costs. 

The judgment and this purported notice of lis pendens 
were both shown upon the abstract tendered to the plain- 
tiff, and this fact constitutes the basis of the plaintiff’s 
claim that the abstract did not show a good title of 
record in the defendant. 

This claim, so far as it relates to the judgment, is easily 
disposed of. This judgment was filed in Merrick county 
long after the judgment debtor had transferred the land 
to another by warranty deed, and long after this deed 
“had been properly recorded, and it could not affect the 
defendant’s title or render it in any manner doubtful. 
It should not have appeared upon the abstract. Whit- 
field v. Clark, 97 Neb. 626. 

The purported lis pendens presents another question. 
The defendant strenuously contends that the lis pendens 
shows on its face that the action in Douglas county is in 
the nature of a creditors’ bill to set aside the title of 
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real property situate in Merrick county, and is not main- 
tainable in Douglas county, and the Douglas cotnty 
court* having no jurisdiction, the notice of lis pendens 
is a nullity, and not subject to record, and not notice to 
any one. 

We do not feel called upon to decide this question. It 
sufficiently appears that it is a question upon which 
‘legal minds may differ. The attorney who examined the 
abstract found and _ still. contends that the Douglas 
county court had jurisdiction. The learned district 
judge, who tried the case below, was not satisfied that 
there was a want of jurisdiction. The writer personally 
is of the opinion that there was a want of jurisdiction, 
and that the record of the lis pendens imported no notice 
to one not acquainted with its contents. These cun- 
flicting opiniens illustrate the wisdom of the rule that a 
title to be good or marketable must be free from rea- 
sonable doubt either in law or fact. 39 Cyc. 1452; 27 
R. GC. L. 490, see. 208; Vurner v. McDonald, 76 Cal. 177; 
Townshend v. Goodfellow, 40 Minn. 312; 39 Cye. 1456, 
1457, and cases there cited. We are satisfied that the 
clain of Mary F. Bergelt, as set out in the purported 
notice of lis pendens, raised such a doubt of the validity 
of the defendant’s title as to render it unmarketable. We 
would arrive at the same conclusion if we were prepared 
to hold that the Douglas county court was without ju- 
risdiction, and that the lis pendens was without validity 
and not subject to record. It was set out in the abstract 
-and the plaintiff became fully acquainted with its con- 
tents. He acquired actual notice of the claim of Mary 
F. Bergelt and that she was attempting to establish this 
claim in Douglas county. He had every reason to ex- 
pect that if she failed in Douglas county, by reason of 
want of jurisdiction in the court, an attempt would be 
made in Merrick county, and he knew that the knowl- 
edge that he had gained from the statements of the pur- 
ported lis pendens wonld preclude him from defending 
against such an attempt as an innocent purchaser. 
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“Tt is a well-settled general rule, in determining 
whether a purchaser had notice of outstanding equities 
so as to preclude him from being entitled to protection 
us a bona fide purchaser, that if there be circumstances 
which, in the exercise of conmon reason and prudence, 
ought to put a man upon particular inquiry, he will be 
presumed to have made that inquiry, and will be charged 
with notice of every fact which that inquiry would give 
him.” 27 R. C. L. 710, sec. 475. See Galland v. Jack- 
man, 26 Cal. 79, 85 Am. Dec, 172; Cooper v. Flesner, 24 
Okla. 47; Barney v. Chamberlain, 85 Neb. 785; McPar- 
land v. Peters, 87 Neb. 829. The recording acts have not 
abolished the equity rule as to actual and constructive 
notice. Bourland v. County of Peoria, 16 Ill. 543. We 
think the plaintiff was within his rights in refusing to 
accept the title as it was on March 1, 1920, and that his 
request for the cancelation of the lis pendens was justi- 
fied by the facts. P 

After a careful examination of the evidence and all 
the surrounding circumstances in relation to the alleged 
waiver, we conclude that the testimony of the defendant, 
and his attorney, Mr. Ross, fairly outweighs that of the 
plaintiff and should be adopted as to the matters in dis- 
pute. The plaintiff practically concedes this, for he says 
in his brief: “We adopt the language of the learned 
judge, Honorable A. M. Post, set forth in his opinion 
filed in this cause in the district court for Merrick county, 
Nebraska.” He then quotes from this opinion, and we 
find from its language that the learned trial judge 
adopted, as do we, “the version of the defendant and Mr. 
Ross as to matters in dispute.” 

The undisputed evidence and the evidence of the de- 
fendant and Mr. Ross as to matters in dispute establishes 
the following: The abstract in question was handed 
to the plaintiff about February 25, 1920, and by him 
turned over to his attorney for examination. This at- 
torney wrote an opinion February 27, in which he 
called attention to the fact that the abstract showed the 
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filing of a lis pendens notice, and set out what this notice 
contained. The attorney makes the following recom- 
mendation: “In view of this lis pendens, I advise you 
not to accept the title at the present time. I can conceive 
of no way in which you can receive a good title to these 
premises at the present time, due to this condition.” This 
opinion was not-called to the attention of the defendant 
until the parties met at the office of Mr. Ross on March 
1, 1920, for the purpose of closing up the deal, and no 
intimation was given the defendant until that time that 
the title was.not acceptable to the plaintiff. On March 1, 
1920, about 10:30 a.m., the parties met in the office of 
Mr. Ross, in Central City, for the purpose of closing up 
the deal. At this time the abstract and opinion of title 
were handed to the defendant, and by him turned over to 
Mr. Ross, bis attorney, who examined the opinion and 
remarked that the only objection of consequence seemed 
to be the record of the lis pendens. The defendant then 
asked Mr. Ross to explain to the plaintiff about the lis 
pendens. -Mr. Ross did this, stating what was set out 
in the lis pendens as to the Bergelt claim, and saying 
that the claim was untrue and that “we have checks 
to show we paid for it.” Mr. Ross also told the plaintiff 
that he was satisfied that he could get Mr. Van Dorn 
(Mary I’. Bergelt’s attorney) to discharge this record. 
To this the plaintiff answered: “All I want is a clear 
title.” Mr. Ross then said: “You are entitled to that, 
and we are willing to go any length to get it for you. 
We are willing to protect you in any way. Mr. Clayton 
will give you any kind of security you want that you will 
never have any trouble with this judgment, or rather 
with this litigation that is pending, and that the judg- 
ment will never become a lien against the property.” 
To this the plaintiff answered: “What I want is to have 
the title clear before I make final settlement for the 
land.” Myr. Ross then said: “I will call up Mr. Van- 
Dorn, if you say so, and find out if he will agree to 
release this lis pendens and discharge that action in the 
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district court for Douglas county, Nebraska, and if he will 
agree to do that you can depend on it, because I believe 
Mr. VanDorn is a man of his word, and we will know 
then what we can expect.” To this the plaintiff replied: 
“That is all right.” Mr. Ross, then, in the presence of 
the plaintiff, put in a telephone call for Mr. VanDorn. 
The parties waited in the office for some time, and, the 
call not then being answered, left the office together. 
Some time thereafter the plaintiff returned to Mr. Ross’ _ 
office and asked if the call had been answered, and being 

told, “not yet,” he again went away and apparently 
returned to his home at Clarks, Nebraska, for about 7 
o'clock that evening the plaintiff called Mr. Ross over 
the telephone from Clarks and asked him if he had heard 
anything from Omaha. Mr. Ross said: “Yes; I got in 
touch with Mr. VanDorn late this afternoon; Mr. Van-: 
Dorn is busy in court, and I told him what we wanted, 
and Mr. VanDorn said he would give us anything we 
wanted; he would do anything we asked him to do to . 
fix up the title; that I had asked him to send out a 
discharge of the lis pendens and dismissal, secure the 
dismissal of the action of Bergelt against Krittenbrink, 
Clayton and others then pending in the district court for 
Douglas county, and send them out to me; that he said 
he would, and that he weuld try to get in touch with 
Mrs. Bergelt and get her to sign the papers personally; 
he said he was prepared to do that, and I says, I can 
absolutely depend on what Mr. VanDorn says, and these 
papers will be out here in a short time; he is busy in 
court and you can expect a little delay. That is the 
substance of the conversation I had.” To this the plaintiff 
replied, “Have you talked to Jack (his attorney)? Did 
you tell Jack?” Mr. Ross answered, “No.” Mr. Ross 
testified that to the best of his recollection the plaintiff 
then answered, “I will tell him.” No further negotiations 
were had between the parties, but Mr. VanDorn did dis- 
miss the Douglas county action and authorize a release 
of the lis pendens notice. The action was dismissed on 
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March 4, and the lis pendens canceled March 6, and 
these proceedings were made of record in Merrick county 
and duly shown on the abstract March 6, 1920. 

The learned trial judge found that this state of facts 
did not constitute a waiver by the plaintiff of the pro- 
vision in the contract that an abstract showing good 
record title should be furnished on March 1, 1920. 
We think in this he erred. A careful examination of’ 
the authorities convinces us that the following general 
rules may be deduced from them. Though time is 
made of the essence of the contract, a default does not 
ipso facto terminate the contract, but only renders it 
voidable at the election of the party entitled to insist 
upon its performance. 27 R. C. L., 452, sec. 166; 39 
Cyc. 1345, and cases there cited; Caldwell v. Smith, 83 
Neb. 567. A purchaser who instead of terminating the 
contract acquiesces in the attempt of the vendor to 
perfect his title waives the right to insist upon strict 
performance of the contract, at least for the time rea- 
sonably necessary to complete the attempt, in contem- 
plation of ‘the parties. 39 Cyc. 1535; Garrison v. 
Newton, 96 Wash. 284, 4 A. L. R. 804; Hawes v. Swan- 
sey, 123 Ta. 51; Bales v. Williamson, 198 Ja. 127; Steven- 
son v. Polk, it Ta. 278. In view of these rules and the 
authorities generally, the conclusion is irresistible that, 
by acquiescing in the attempt of the defendant to per- 
tect his title and by failing until after the attempt had 
proved suecessful to give notice of an intention to 
rescind, the plaintiff waived strict performance of the 
provision of the contract to tender on the day of settle- 
ment an abstract showing good title of record, and dis- 
abled himself from rescinding. It has not been shown 
that any injury or damage resulted to the plaintiff from 
the five days’ delay in perfecting the title. Defendant 
at that time was ready, able and willing to perform the 
provisions of the contract. He brought the deed and 
abstract into court, and we think his cross-petition 
asking for specific performance should have been sus- 
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tained and an order for specific performance entered. 

This court has adopted the general rule: “Where 
time is not of the essence of the contract, a vendor who 
is unable to make title at the time he should convey 
may have specific performance by tendering a good title 
at any time before decree, provided he has acted in good 
faith and specific performance can be enforced without 
injustice to the vendee.” Scaver v. Hall, 50 Neb. 878. 
See King v. Gsantner, 23 Neb. 795. This rule is equally 
applicable to cases where time was originally of the 
essence of the contract but has been waived. 

It appears from the contract that there were two 
mortgages upon the premises, which the plaintiff agreed 
to assume, but upon which the defendant was to pay 
all interest to March 1, 1920. It also appears that the 
plaintiff was to have possession on March 1, 1920. Upon 
a, decree of specific performance the plaintiff would be 
entitked to the rents and profits of the land from March 
1, 1920, less any interest on the mortgages and taxes 
paid by the defendant after that time, which he was not 
to pay under the terms of the contract. We are unable 
to adjust these equities, and therefore order that the de- 
cree of the district court be vacated and the cause re- 
manded, with directions to permit the plaintiff to file 
a supplemental bill for an account of the rents and. 
profits to be credited on the payment to be made by 
lim, and to enter a decree accordingly for specific per- 
formance on the part of both the plaintiff and the de- 
fendant. 

REVERSED. 


C. W. HULt CoMPANY, APPELLANT, V. CHARLES A. WESTER- 
FIELD EY AL., APPELLEES. 


Fitep Fesruary 16, 1922. No. 21751. 


3. Contracts: Surriciency. A contract by one party ‘to sell and 
ship’ to another party, who agrees “to buy and receive,” certain 
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Illinois coal, which specifies in general terms all the require- 
ments or fixes approximately the number of car-loads of coal, the 
prices and dates of shipments, is not void for indefiniteness or 
ambiguity, provided such requirements can be reasonably esti- 
mated. 


2. ——: A contract for the sale of coal, which gives the 
buyer the option of having the shipments made either from the 
Shiloh mine or from the Trenton mine, is not void for lack of 
mutuality, as the seller has agreed to sell and ship and the 
buyer hus agreed to buy and receive his requirements for the 
season from either mine. 


A contract of sale which contains the pro- 
vision ‘that the buyer “is at liberty to buy other Illinois coal of 
similar quality, if able to do so at lower prices than those pro- 
vided in this contract,” is not unilateral, but is in the nature 
of a guaranty by the seller that the prices shall not go below 
those stated in the contract. The contingency depends, not on the 
will of the buyer, but on the decline of the market, which ‘is be- 
yond his control; this is an inducement for the buyer to make a 
seasonal contract and will be enforced. 


CoNSTRUCTION BY Parties. The interpretation or con- 
struction given contracts by the parties to them, while engaged 
in their performance before any controversy has arisen, is one 
of the best indications of their true intent and meaning, and the 
courts should ordinarily enforce such construction. Cady v. 
Travelers Ins. Co., 98 Neb. 634. 


APPEAL from the district court for Douglas county: 
ArrHur C. WAKELEY, JUDGE. Affirnied. 


Brogan, Ellick & Raymond and Harvey M. Johnson, 
for appellant. 


B. N. Robertson, Stewart, Perry & Stewart and L. R. 
Slonécker, contra. 


Heard before Morrissey, C. J., Rose, Avpricw and 
Fianssura, JJ., Burton and Corsy, District Judges. 


CoLBy, District Judge. 

This was an action brought by appellant in the district 
court for Douglas county, in equity, to enjoin eight of the 
appellees, who were retail coal dealers, from prosecuting 
certain actions at law brought by each of them to re- 
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cover for the alleged breach by appellant of contracts for 
the sale and delivery of Illinois coal during the season of 
1916-1917. A temporary injunction was granted. The 
defendants filed separate answers and cross-petitions, 
setting up their alleged contracts and damages for breach 
thereof. One Robert Bates, the ninth appellee, intervened 
for the same purpose. ; 

The equitable grounds alleged by appellant were that 
appellant was unable to fully perform its contracts with 
said appellees by reason of transportation disturbances, 
and that a court of equity should determine the extent to 
which, under the circumstances, it should have furnished 
the coal under its contracts with its various customers. 
The district court entered judgment in favor of each of 
the defendants and of said Robert Bates, the intervener. 
The trial court found generally against appellant and in 
favor of the eight cross-petitioners and the intervener, 
Robert Bates. From said findings and judgments the 
plaintiff appeals to this court. 

It appears that the only question for this court to con- 
sider is the correctness of the findings and judgments 
of the lower court in favor of said defendants and in- 
tervener. 

Each of said nine appellees sets forth in their several 
cross-petitions the execution of a contract to sell and ship 
on the part of the C. W. Hull Company, and to buy and 
receive on the part of the several appellees, certain 
quantities of Illinois coal during the period thereinafter 
stated, each contract being substantially in the same form 
and containing the following essential provisions, omit- 
ting the names of the purchasers, the quantity of coal 
agreed to be sold and purchased, and the time of ship- . 
ment: 

“C, W. Hull Company of Omaha, Nebraska, agrees to 
sell and ship and agrees to buy and receive: 

“Quantity :—entire requirements of Illinois coal (ex- 
cept Franklin county coal) during the period herein- 
after stated, the understanding being that he or they, is 
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or are, at liberty to buy other Illinois coal of similar 
quality, if able to do so at lower prices than those spec- 
ified in this contract. (A description of the kind and 
prices of coal follows.) 

“Shipments: As required upon reasonable notice. 

“Time: From April—1916, to April 1, 1917.” 

Then follows a schedule of different grades and qual- 
ities of coal at different prices, at different dates. In 
some of the contracts special conditions, not affecting the 
questions herein, are written in as follows: “Neither of 
the parties hereto shall be liable for failure to carry out 
the provisions of this contract, if prevented by fire, 
strikes, contingencies of transportation or other causes 
beyond their control.’”’ In the blank space of the several 
contracts, after the word “quality” and before the words 
“entire requirements,” each appellee had his contract 
filled out for the amount of coal required, respectively, 
as follows: : 

“C, A. Heck—approximately 20 cars.” 

“Smith Brothers—approximately 20 cars.” 

“Robert Bates—30 cars.” 

“George Van Buskirk—10 car-loads.” 

“TTavelock Lumber & Coal Company-—approximately 
10 cars.” 

“Daykin Lumber Company—all of their.” 

“Tarmers Elevator Company of Bagley, Iowa—S to 10 
cars.” 

“Farmers Elevator Company of Scranton, Iowa—10 to 
15 cars.” , 

“Charles A. Westerfield—two-thirds of.” 

The first contention of appellant is that the contract 
is invalid because the quantity which the company agrees 
to sell and ship and appellees agree to buy and receive 
is indefinite, and can be made definite only by the action 
of the buyers in so far as the contracts provide for fur- 
vishing to the appellees their entire requirements without 
definitely fixing the amount. It appears that the ad- 
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judicated cases are numerous in sustaining and enfore- 
ing contracts like those involved in this case. 

In the actions of appellees Heck, Smith Brothers, 
Bates, Van Buskirk, Havelock Lumber & Coal Company, 
Farmers Elevator Company of Bagley, Iowa, and the 
Farmers Elevator Company of Scranton, Iowa, the num- 
ber of cars is specially mentioned, four of them def- 
initely fixed and in the others approximately in the con- 
tracts set out in the respective petitions. In the case of 
Daykin Lumber Company, the appellant was to sell and 
ship and the appellee to buy all of its requirements of 
lllinois coal, and in the case of Charles A. Westerfield 
two-thirds of his requirements of Illinois coal. The lan- 
guage appears to be sufficiently definite and the language 
used is not ambiguous or reasonably capable of .two 
interpretations. ‘The appellees were retail coal dealers 
and the arrangement was to purchase their season’s 
supply of Illinois coal at definite prices, to be shipped 
upon reasonable notice, within certain limited time. The 
adjudicated cases are quite uniform in sustaining con- 
tracts of this character, and the reasoning in the deciding 
cases is enlightening and worthy of consideration. 

In Scott v. Stevenson Co., 180 Minn. 151, 160, the court, 
in discussing a contract where a retail merchant pur- 
chased his requirements of a certain kind of coats, used 
this language: “If the buyer has an established business 
whose requirements may be estimated approximately, 
the contract is not void either for uncertainty or want of 
mutuality, but is valid and may be enforced to the extent 
of the ordinary requirements of such business when car- 
ried on and conducted in the manner contemplated by the 
parties at the time of making such contract.” 

In the case of Coal Blast Transportation Co. v. Kansas 
City Bolt & Nut Co., 114 Fed. 77, Judge Sanborn, in the 
opinion, said: “An accepted offer to furnish or deliver 
such articles of personal property as shall be needed, 
required, or consumed by the established business of the 
acceptor during a limited time is binding and may be 


710 NEBRASKA REPORTS. (Vor. 107 


Hull Co. v. Westerfield. 


enforced, because it contains the implied agreement of 
the acceptor to purchase all the articles that shall be re- 
quired in conducting his business during this time from 
the party who makes the offer.” 

Appellant in its contract agreed “to sell and ship” 
and the purchaser agreed “to buy and receive” in case of 
appellee Daykin Lumber Company, its entire requirement, 
and of appellee Westerfield “two-thirds of” his entire 
requirement. This is much more definite, certain and 
fixed than in the cases cited. 

The second contention on behalf of appellant is that, 
even where the number of cars is definitely stated in the 
contract, yet such contract provides that such shipment 
shall be made from either or both mines, Shiloh or 
Trenton, at the option of the purchaser, and that unti! 
this option is exercised there is no mutuality and a ship- 
ment can never be made, and that this feature makes 
such contract void and unenforceable. 

It does not appear to us that this objection to the 
contract should be given any considerable weight. Be- 
cause an option is given to the purchaser to purchase a 
certain kind of coal to be shipped from one mine or a 
certain kind of coal to be shipped from another mine, 
when the seller has agreed to ship and sell and the buyer 
has agreed to receive and buy his requirements or a cer- 
tain amount of either kind, there does not seem to be 
any lack of mutuality. These are simply incidents of 
minor matters like the option to have the goods come 
over a particular line of railroad, and do not include any 
of the essentials of a Jack of mutuality. The well-con- 
sidered adjudicated cases from the courts of last resort 
seem to emphasize the fact that agreements of this char- 
acter are binding and valid, are mutual, and not uni- 
lateral. They are not uncommon between mannfactuter 
und wholcsalecr or between wholesaler and retailer. 

In Lima Locomotive € Machine Co. v. National Steel 
Castings Co., 155 Fed. 77, the United States circuit court 
of appeals upheld a contract of similar character. 
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The third contention of appellant is that each of these 
contracts is void because of a provision contained that 
the appellee “is at liberty to buy other Ilinois coal of 
similar quality, if able to do so at lower prices than those 
provided in this contract.” This provision of the con- 
tract is plainly in the nature of a guaranty by appellant 
that the prices of coal shall not go below those mentioned 
in the contract, and that, if they do, then the buyer is 
at liberty, unless the seller reduces his prices, to purchase 
elsewhere at the reduced prices. A large majority of the 
adjudicated cases hold that this provision does not make 
a contract unilateral or destroy its mutuality. 

In 23 R. C. L. 1270, see. 86, it is said: “But a pro- 
vision authorizing one party to cancel the contract on 
the happening of a‘certain contingency not dependent 
purely on the will of such party will not have the effect 
of rendering the contract invalid for want of mutuality. 
* = * A provision authorizing the buyer to cancel 
the contract in case of a decline in the market price of 
the articles purchased and a refusal of the seller to meet 
such price does not affect the mutuality of the contract.” 

The contingency provided for does not depend on the 
will of the purchaser, but on the contingencies of the 
market. In Semon Bache & Co. v. Coppes, Zook & Mut- 
schler Co., 35 Ind. App. 351, where a contract contained 
a provision in substance that the prices of goods sold 
were guaranteed against decline, and in the event of re- 
ceiving lower quotations the seller should have the 
privilege of meeting the same, or else that such contract 
could be canceled, the court held that the privilege of 
cancelation was not dependent on the buyer’s wish, but 
on a decline of prices evidenced by the receipt of lower 
quotations and an election not to. meet the decline, and 
the court, in rendering its opinion, say: “The privilege 
of cancelation by the appellant of portions of an order 
and the balance or unexecuted part of the contract was 
made dependent, not upon the mere wish of the appellant, 
but upon a further decline of prices, and the election of 
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the appellant not to meet the decline. Before the ap- 
pellant could be thus released from further performance, 
it would be necessary that the appellant should have re- 
ceived lower quotations, a contingency which does not 
appear to have arisen, the prices having in fact ad- 
vanced.” 

Also, in the case of the Minnesota Lumber Co. v. White- 
breast Coal Co., 160 Til. 85, a coal contract permitting 
the purchaser to cancel the contract in case it could 
buy at a lower price was held valid and binding. 

This provision in the contracts under consideration 
in the instant case was simply a stipulation which was 
incorporated in the contract by appellant to induce 
appellees to enter into a seasonal contract, and assured 
them that if coal prices fell appellant would either meet 
such prices or appellees could buy elsewhere at lower 
prices. It is a very common agreement made between 
wholesalers and retailers, and, unless buyers could be 
protected in this manner, very few term contracts would 
be made and the retailer would be left to purchase from 
time to time according to his immediate needs. 

In Maccalum Printing Co. v. Graphite Compendius 
Co., 150 Mo. App. 383, a contract similar to the one in 
the case at bar was held by the court to be mutual and 
not to avoid the contract. <A portion of the syllabus is 
as follows: “A contract employing a printer to print 
an advertising catalogue, which stipulates that, if the 
price of the printer be no higher than other responsible 
firms on ‘succeeding issues’ of the publication, the ad- 
vertiser will give the work of publishing the ‘succeeding 
issues’ to the printer, * * * held to give the printer 
the right to be awarded the printing of two or more 
succeeding issues, where his bids for the work are as 
low as those of other -responsible firms.” 

In In re Wacker Co., 244 Fed. 483, a contract made 
between a canner of tomatoes and the purchaser con- 
tained the following clause: “Prices guaranteed against 
decline of the following reliable packs of  stand- 


Vor. 107] JANUARY TERM, 1922. 713 


Hull Co. v. Westerfield. 


ard tomatoes to date of shipment.” And it was con- 
tended that this provision of the contract was uncertain, 
lacked mutuality, and was unenforceable and void. The 
court in its opinion say: “In many lines it is necessary, 
or at all events highly expedient, to contract for goods 
months before they are to be delivered. Under such 
circumstances the seller frequently guarantees to pro- 
tect the buyer against a decline in the price of some 
leading producer or producers. Many millions of dollars 
of business are annually done under contracts contain- 
ing such guarantees. There is nothing immoral in them 
nor are they contrary to public policy. Business men 
have use for them, and the courts should sustain them 
if legally possible.” 

The authorities cited by appellant regarding indefinite- 
ness of the contract, the exercise of options, or the 
guaranty of prices, do not apply to the plain, under- 
standable and definite provisions contained in the con- 
tracts under consideration. As we have seen, the con- 
tracts between the appellant seller and appellee buyers 
have all the legal requirements of definiteness, mutual 
eonsideration and binding obligation. They require 
the seller to sell and ship and the buyers to buy and re- 
eeive a reasonably definite quantity of coal of a named 
kind, within a certain fixed time, and at a ‘certain 
fixed price, and the seller, in effect, guarantees that 
the market will not decline, as an inducement for the 
buyer to make a seasonal contract. The appellees in 
this case agreed to purchase their requirements of Jlli- 
nois coal from appellant, specifying particularly what 
those requirements were, giving the prices and times 
of delivery and shipment, and this was subject only 
to the conditional inducement made by the appellant 
that they might buy Illinois coal elsewhere during the 
term of the contract, if the same could be obtained at 
lower prices. This condition,-as shown by the record, 
never arose, but on the contrary the prices of coal were 
higher, and this rise in prices, rather than the excuses 


714 , NEBRASKA REPORTS. [ Vou. 107 


Hull Co. v. Westerfield. 


pleaded and not sustained by the evidence, would seem 
to be the real cause of the failure of appellant to 
comply with the terms of the several contracts on its 
part, and of its earnest contention that such contracts 
are too indefinite, Jack mutuality, and contain conditions 
which are not enforceable. 

The objections to the findings and judgments of the 
lower court urged in the argument and extensive brief 
of the appellant do not impress this court as being 
sufficient under the established principles of law for a 
reversal of the lower court, and a careful examination 
of the bill of exceptions and the whole record does not 
increase the weight of such objections or the cogency of 
the argument. The record in this case unquestionably 
shows that appellant never doubted the legality or sug- 
gested the illegality of the contracts or questioned ap- 
pellant’s liability to furnish the coal required thereunder 
to said appellees prior to the beginning of this litigation. 
Appellant’s excuse for failure to deliver was always 
that it could not get the coal from the mines, due to 
car shortage. Both over the telephone and by letter 
appellant admitted that appellees were entitled to the 
coal called for in their contracts and that appellant 
would deliver the coal as soon as it could. In a letter 
to Smith Brothers, appellant says: “We admit that 
you are entitled to all the coal your contract calls for, 
and if there is any possible chance to get it we will 
deliver the coal.” There is no question or doubt but 
that appellant by its acts and admissions during the 
term of the contract recognized the same as a valid, 
definite, understandable and mutually binding obliga- 
tion. This was a practical interpretation of the contract 
by an interested party at a time when no litigation was 
pending and, under the law, should be considered bind- 
ing on such party. 

This court in Cady v. Travelers Ins. Co., 93 Neb. 634, 
say: “The practical interpretation given their contracts 
by the parties to them while they are engaged in their 
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performance, and before any controversy has arisen 
concerning them, is one of the best indications of their 
true intent, and the courts will ordinarily enforce such 
construction.” ‘To the same effect is Fullerton v. United 
States Casualty Co., 184 Ia. 219, and Daily v. Minnick, 
117 Ia. 563. The general rule of law is that, where a party, 
before trouble has begun, gives a reason for his decision 
and conduct touching anything in controversy, he is 
estopped after litigation has commenced from changing 
his ground and putting his conduct on another and 
different consideration. 

In answer to the Daykin Lumber Company, inden 
date of October 10, 1916, the appellant says: “You are 
undoubtedly aware cars are very scarce, but our people 
are doing everything they possibly can to fill our orders 
without delay. Your order is at the head of the list 
and will no doubt be shipped within a short time.” 

To the Havelock Lumber & Coal Company appellant 
wrote: “We have a great many orders on our books 
from dealers with whom we have contracts and we are 
determined to take care of this business before further 
urders are taken, regardless of the fact that there is an 
unprecedented demand at premium prices.” 

To C, A. Heck, under date of January 6, 1917, ap- 
pellant wrote: “There will undoubtedly be some of this 
coal that we can divert to you and if you will let us 
know by return mail how manycars you can use be- 
tween now and March ist, we will endeavor to see that 
you get what is due on your contract.” 

In Powers v. Bohuslav, 84 Neb. 179, this court uses 
the following language: “It is a well-established prin- 
ciple of law that, where a party gives a reason for his 
conduct and decision touching anything involved in a 
controversy, he cannot after litigation has begun change 
his ground and put his conduct upon another and 
different consideration. He is not permitted thus to mend 
his hold.” 

See, likewise, Fir st State Bank v. Stephens Bros., T4 
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Neb. 616; Ballow v. Sherwood, 32 Neb. 666; Frenzer v. 
Dufrene, 58 Neb. 432; State v. Board of County Com- 
missioners, 60 Neb. 566; 21 C. J. 1222, sec. 226, and 
cases cited. 

In an examination of appellant’s original petition we 
find the following language: ‘The plaintiff alleges 
that it has, in that manner, complied with each and 
all its contracts with the said defendants in so far 
as it was able to do within the terms of its said written 
contracts.” It thus appears that appellant, in addition 
to the admissions made before suit was begun, in its 
petition in this case admits these contracts and their 
validity, and pleads a substantial compliance therewith. 
Surely appellant should not now be allowed to defeat 
the rights of appellees on the ground that such contracts 
are void, invalid and unenforceable. 

From the foregoing consideration of the law applicable 
to this case and the facts contained in the record, this 
court finds every reason for sustaining, and no reason- 
able ground for reversing, the proceedings of the trial 
court. 

The several findings and judgments of the district 
court in favor of the respective appellees should be and 
hereby are 

AFFIRMED. 


Dan C. ARENDT, APPELLEE, VY. NORTH AMERICAN LIFE 
INSURANCE COMPANY, APPELLANT, 


Firep Fresruary 16, 1922. No. 21773. 


1. Judgment: JupGMENT on PLEADINGS. It is the duty of the court 
to render a judgment in favor of a party where from the plead- 
ings such party is entitled thereto, although a verdict of the jury 
may have found in favor of the other party. 


2. Imsurance: Contrract: Exceprions. Where a policy of life in- 
surance insured a person against death occurring in any part of 
the world and in any occupation or from any cause, except 
military or naval service in time of war, the company issuing 
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the same is liable, even though the insured, at his death, was in 
the military service in time of war, if his death was not incident 
to or caused by such military service. 


: Where a life insurance policy provided 
that it shall be incontestable after one year, except for military 
or naval service in time of war, which service requires the writ- 
ten consent of the president of the insurance company and the 
payment of an extra premium not exceeding 3 per cent. of the 
face of the policy, but does not definitely fix such increased 
premium, and that without such consent the amount payable 
thereunder should be such a sum as the premiums paid would 
have purchased on the basis of such increased premiums, and the 
insured entered the military service without obtaining the con- 
sent required, such provision for reducing the amount of lia- 
bility is void for uncertainty in not fixing the amount of extra 
premium. 


Notice. Where an _ insurance policy containing the 
above provision was issued, and the insured entered the military 
service in time of war without obtaining the consent required 
and no extra premium was fixed, but an agent of the company 
issuing the policy solicited and secured a change of the policy 
to term insurance and secured a premium on the basis of such 
change, with knowledge that the irsured was engaged in military 
service in time of war, and the company made the change of 
policy and received the premium therefor, then the knowledge 
of the agent would be the knowledge of and binding upon the 
company. , 


Principal and Agent: Notice. Notice to the agent is notice to 
the principal, where such notice is received by the agent while 
acting within the scope of his authority. 


Insurance: Conrract: CoNSTRUCTION. Where the language of 
the policy of insurance is doubtful, or clauses therein are in 
seeming conflict, it is to be construed most strongly against the 
insurer, because such company has chosen the language of the 
policy. 


: : INCREASED PREMIUMS:, Waiver. Where the in- 
surance company does not fix the amount of increased premiums 
that are provided for in the policy, on account of military 
service, or make demand therefor or give the insured any notice 
of its intention to claim the same, but receives the amount of 
premiums fixed in the policy as payment in full, the company 


-will be deemed to have waived all right to such increase, and the 


718 NEBRASKA REPORTS. [Vor. 107 


Arendt v. North American Life Ins, Co. 


policy, in case of death of insured, will not be reduced or for- 
feited in any amount. 


APPEAL from the district court for Lancaster county: 
Wittarp EH. Stewart, Juper. Affirmed. 


W. W. Young and Good & Good, for appellant. 
C. C. Flansburg, contra. 


Heard before Morrissry, C.J., Rose and Arpricy, JJ., 
Burton and Corby, District Judges. 


Coty, District Judge. 

Dan C. Arendt, appellee, brought suit in the district 
court for Lancaster county against the North American 
Life Insurance Company, appellant, on a policy of life 
insurance. 

The petition recites, in substance, that the defendant 
is a Nebraska life insurance company, formerly doing 
business as the German-American Life Insurance Com- 
pany, and that on April 6, 1917, it issued its policy to 
one W. Cornell Arendt in the sum of $2,500, naming 
Dan C. Arendt, a brother of said insured, and appellee 
herein, as beneficiary; that in June, 1917, defendant 
amended its articles of incorporation by changing its 
name to North American Life Insurance Company; that, 
while said policy was in force, the insured, who was sub- 
ject to military service under the selective draft act of 
the congress of the United States, was called on Decem- 
ber 11, 1917, by the United States into military service, 
assigned to the branch of coast artillery, ordered into 
training at Fort Logan, Colorado, and remained there 
in training until September 16, 1918, when he was trans- 
ferred to Camp Mills, Garden City, Long Island, U.S. A., 
preparatory to being sent overseas; that while said 
policy was in full force, and while the said insured was 
still in training at Camp Mills, he contracted pneumonia, 
from which he sickened and died on or about September 
29, 1918; that up to the time of the death of said insured 
all premiums due on said policy had been paid and all 
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the conditions of said policy on the part of the insured 
had been duly performed. 

The petition further alleges that on March 30, 1918, 
one C. E. Lowry, general agent of and in the employ 
of the defendant company, was informed by the father of 
plaintiff that the insnred was in a training camp, as here- 
inbefore set forth, and he declined to pay the renewal 
preminm, as requested by said agent, and that said 
agent then stated that the premium could be reduced by 
changing the form of the policy to term insurance, and 
that said policy, for its full face value, would continue in 
force on the payment of such reduced premium; and in 
reliance upon said statement the father of plaintiff, in 
order to continue the policy in force, paid the premium 
to said agent and delivered the policy of insurance to 
him, who, in turn, forwarded it and said premium to 
defendant, and that on April 3, 1918, defendant indorsed 
on said policy, “Policy changed to term insurance,” which 
indorsement was signed by G. L. E. Klingbeil, president, 
and D. D. Hall, secretary, of said company, and was writ- 
ten under a general heading which provided, “No change 
of plan of policy will be recognized until indorsed on this 
policy by the company at the home office, and the signa- 
ture of the president and secretary affixed to such 
indorsement;” that after such indorsement defendant 
returned said policy, together with a receipt for said 
premium paid. 

The plaintiff’s petition further states the facts re- 
quired in an ordinary cause of action on the policy, 
and sets out the policy with certain other facts relied 
upon to show a waiver of the benefit of the war clause 
and. military service contained in said policy. It is 
also alleged that $850 was paid to plaintiff on account 
of the policy, and prays judgment for $1,650, alleged 
to be the balance due on such policy, with interest, 
attorney’s fees and costs. 

The defendant company for answer to plaintiff’s 
petition denies each and every allegation therein con- 
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tained, excepting such admissions as are admitted in 
the answer. The defendant admitted its incorporation, 
business, the issuance of a certain policy of insurance on 
the life of W. Cornell Arendt, payable to plaintiff, alleged 
that one George Arendt, father of insured, without 
authority and as a volunteer, converted said policy from 
the “twenty pay life plan” to the “term insurance plan,” 
and paid the second annual premium, amounting to 
$32.73, but alleged it was unable to state whether 
the policy attached was a correct copy or not. 

Paragraph 4 of the answer alleged that the policy 
did not insure the life of W. Cornell Arendt against 
inilitary or naval service in time of war, which risk was 
especially excluded by a provision in said policy printed 
in bold type at. the top of the third page as follows: 
“This policy insures the life of the insured against 
death occurring in any part of the world and in any 
occupation, or from any cause, except military or navai 
service in time of war, aerial ascensions, aviation, pro- 
fesssional automobile racing and suicide or self-destruc- 
tion as provided by subdivisions 3, 7 and 8, of section 1, 
on page 2 of this policy.” 

The subdivision 3, set out in said answer, is as follows: 
“This policy shall be incontestable after one year from 
date of issue except for nonpayment of premiums, or for 
military or naval service in time of war, during the 
premium-paying period, which military or naval service 
requires the written consent of the president and the 
payment of an extra premium, not to exceed 3 per cent. 
of the face of the policy; otherwise, without such consent, 
the amount payable thereunder shall be such a sum as 
the premiums paid would have purchased on the basis 
of the increased premiums, which sum shall not be less 
than’ the full reserve for the policy. This policy and 
the application therefor, a copy of which is hereto at- 
tached, constitute the entire contract between the parties 
hereto. All statements made by the insured shall, in the 
absence of fraud, be deemed representations and not 
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warranties, and no such statements shall avoid this 
policy, or be used in the defense of a claim hereunder, 
pnrese eontained in the written application and unless 

«, copy of such application be indorsed mpon or attached 
io the policy when issued.” 

The answer further alleges that on August 10, 1916, 
about eight months prior to the issuance of the policy, 
the board of directors of defendant company formally 
fixed the extra premium, required to be paid by the 
insured in addition to the regular premium, for military 
and naval service in time of war at 3 per cent. of the 
face of the policy, which sum was required to be paid 
in advance at the time of the application for engaging 
in such service, and that upon the condition that the 
written consent of the president of the defendant com- 
pany first be obtained; that the insured never made 
application to the defendant company or any of its officers 
for permission to engage in the military or naval service, 
never obtained the consent of the president or paid any 
extra premium required, but when the second premium 
became due it was converted into term insurance. 

The answer further alleges that in December, 1917, 
W. Cornell Arendt enlisted in time of war in the military 
service of the United States, and on December 11th of 
that year was-ordered into training at Fort Logan, 
Colorado, and about 15 days previous to his death was 
ordered to New York for the purpose of going over- 
seas for service in a combat division, and that while 
there, in the military service in time of war, about 
September 29, 1918, he died, and that after proofs were 
made defendant paid plaintiff the sum of $850 on 
April 28, 1918. 

It was also alleged -in the answer that said C. E. Lowry 
was only a special agent of defendant company at the 
time of the payment to him of the second annual premium 
. and of the change to term insurance, and that his chief 
duties were soliciting applications and assisting agents 
in the field to write business and procuring new agents; 


722 NEBRASKA REPORTS. [Vor. 107 


Arendt v. North American Life Ins. Co. 


that he was not the renewal agent of the defendant com- 
pany, and that the payment to him of said premium was 
not binding upon. the defendant company; that plaintiff, 
Dan C. Arendt, was a special agent of defendant com- 
pany and solicited the application of W. Cornell Arendt, 
the insured, and that as such agent he was familiar 
with all the conditions and provisions of said policy, 
and a counterclaim was made against plaintiff for $74.32 
as a balance alleged to be due defendant company on 
account. ; 

The plaintiff’s reply to the answer and cross-petition 
denied every allegation of new matter therein contained. 

The case was tried to a jury, which returned a general 
verdict in favor of defendant on plaintifi’s claim and 
against defendant on its counterclaim. Judgment was 
reserved by the court, and on plaintiff’s motion the 
court gave judgment for the plaintiff, non obstante vere- 
dicto, for the sum of $1,789, and costs of the action, 
including $350 as fees for plaintiff’s attorneys. Defend- 
ant company filed a motion for a new trial, which was 
overruled, and this court is asked to set aside the judg- 
ment of the lower court for errors assigned. 

The first proposition of law to be considered by this 
court is under what conditions can a judgment “non 
obstante veredicto” be rendered. 

Section 8008, Rev. St. 1913, provides: ‘Where, upon 
the statement in the pleadings, one party is entitled by 
law to judgment in his favor, judgment shall be so ren- 
dered by the court, though a verdict has been found 
against such party.” This provision of the statute re- 
quires a careful examination of the pleadings, which 
must show from statements therein that one party is 
entitled by law to judgment in his favor, even though 
a verdict has been found by a jury against such party. 
The petition, answer and reply will be considered by 
the court, and the judgment, if allowed to stand, must be 
based upon and warranted by the allegations in such 
pleadings. It is necessary that the defendant’s answer be 
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carefully read in connection with plaintiff’s petition 
and reply, and a judgment is only authorized where 
the statements in these pleadings, under the law, disclose 
such right. 

What were the real issues raised and what are the 
allegations of material facts contained in the pleadings 
upon which judgment must be based? Can the following 
questions be answered from the pleadings? Was W. 
Cornell Arendt, the insured, in the military service © 
in time of war on the occasion of his death, within the 
meaning of the policy? No rate having been fixed after 
the issuance of the policy of insurance and no notice 
having been given the insured of the act of the board 
of directors eight months previous to the issuance of his 
‘policy fixing a rate of 3 per cent. additional for military 
service, was subdivision 3 of the policy affected thereby? 
As the policy provides that the sole contract between . 
the parties is contained in the application and policy, 
is the language of subdivision 3 regarding military ser- 
vice, as written, so indefinite as to be void? Was the 
death of the insured caused by or the result of any mili. 
tary service in time of war? These statements must have 
been considered some of the facts at issue upon which 
the cause, under the court’s instructions, was tried to 
the jury and a verdict rendered for the defendant. How- 
ever, the main question before this court, involving some 
minor questions, is whether the district court should 
have rendered judgment for defendant company on the 
yerdict, instead of entering judgment in favor of plaintiff 
cn the pleadings notwithstanding such verdict. 

It appears from an examination of the pleadings that 
W. Cornell Arendt, the insured, was in the military 
service in time of war within the meaning of the. policy. 
It further appears that no notice was given to the in- 
sured personally of the act of the board of directors 
of defendant company, which took place eight months 
previous to the issuance of his policy, fixing a rate of 3 
per cent. upon the face of the policy as additional 
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premium, and that the insured made no application 
for an extension of his insurance policy to cover mili- 
tary service in time of war; that the policy provided 
that the entire contract was contained in the application 
and policy, and that there was no demand made upon 
the insured for any increased premiums by reason of 
military service; and it further appears from the plead- 
ings that the death of the insured was caused from 
pheumonia, and was not caused by or from any military 
service in time of war. 

Do the pleadings show, when all the statements of 
fact contained therein are considered together, that the 
plaintiff is entitled to a recovery of the amount remain- 
ing unpaid on the insurance policy? The policy and 
application are set out in the petition. These, as has 
been stated, constitute the entire contract and there 
is no general denial that such was the policy issued by 
the defendant company. The allegation in defendant’s 
answer that the defendant is unable to state whether 
the copy of the policy and the copy of the receipt are true 
_ copies of the originals is not such a denial. The petition 
pleads a change of the policy from a “twenty pay plan” 
to a “term insurance plan,” and the indorsement thereof 
by defendant, signed by the proper officers; and the 
answer, in substance, while it alleges lack of authority 
in the agent, does not make a complete denial of the in- 
dorsement, but pleads its own construction of the clause 
relating to military or naval service in time of war. 

It does not appear, and in fact it is not contended, that 
the policy became void by reason of the entrance of 
insured into the military service in time of war, but it 
merely provides that such service requires the consent 
of the president and the payment of an extra premium 
not to exceed 3 per cent. of the face of the policy. There 
is nothing in the policy or in the application fixing 
the amount of extra premium or requiring the insured ° 
to pay any certain additional amount. It may have 
been no amount, so far as the contract recites, but it 
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could not exceed 3 per cent. of the face of the policy. 
It would seem but fair and businesslike that, if the 
defendant company had insisted upon the collection of an 
additional premium, it should have fixed the same and 
given the insured or his beneficiary the option of con- 
tinuing the policy in force, or having the same can- 
celed. There is nothing to show in the undisputed state- 
ments contained in the pleadings that the insured had 
any personal knowledge or notice that the defendant 
company had fixed the amount of such increased premium 
or that it ever made any demand upon him whatever, 
and it can be fairly assumed that he had no such 
knowledge or notice. 

The first and most important material fact to be con- 
sidered is that regarding the cause of the insured’s 
death and its bearing upon the liability contained in the 
defendant’s contract with the insured. 

The policy of insurance involved in this case is ma- 
terially different regarding military service from those 
contained in some of the decisions cited by appellant, 
as a brief examination will show. The controlling clause 
in the policy in this case is that the defendant com- 
pany insures “against death from any cause, except 
military or naval service in time of war.” The question 
is not whether insured entered the military service in 
time of war, but whether his death was caused by, arose 
out of, or resulted from, such service. The authorities 
cited on behalf of appellant, as well as appellee, clearly 
make this distinction, and they will be considered and 
quoted at rather an unusual length for the purpose of 
clarifying this opinion. 

In Benham v. American Central Life Ins. Co., 140 Ark. 
612, the policy exempted from death “while  en- 
gaged in military or naval service in time of war, or 
in consequence of such service.” The insured died of 
pneumonia whil€ in camp, and the Arkansas supreme 
court, in construing this provision of the policy, used 
-the following language: 
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“The words in the restricted clause now under con- 
sideration mean something more than death to the in- 
sured during the period of time he was in military 
service of the United States. The word ‘engaged’ denotes 
action. It means to take part in. To illustrate, a servant 
injured while in the operation of a train means that 
he must be injured while assisting or taking part in the 
operation of the train. An officer engaged in the dis- 
charge of the duties of his office is one performing the 
duties of his office. So here the words ‘death while en- 
gaged in military service in time of war’ mean death 
while doing, performing, or taking part in some military 
service in time of war; in other words, it must be death 
caused by performing some duty in the military service. 
hat is to say, in order to exempt the company from 
liability, the death must have been caused while the 
insured was doing something connected with the military 
service, in contradistinction to death while in the service 
due to causes entirely or wholly unconnected with such 
service. This construction, we think, would be accord- 
ing to the natural and ordinary meaning of the words. 
By the use of the word ‘engaged’ it must have been in- 
tended that some activity in the service should have 
caused the death, in contradistinction to merely a period 
of time while the insured was in the service. This view 
ig strengthened when we consider the words following: 
The words ‘or in consequence of such service’ relate to 
the word ‘death’ So that death in ‘consequence of such 
service’ means death resulting from some act of the 
insured connected with the service, whether such death 
occurred during the period of such service or afterwards. 
* * * Jn the case at bar the insured died from 
influenza, and the record shows that the disease was 
prevalent throughout the United States, and that soldiers 
and civilians alike contracted it and died from it. The 
death of the insured, then, was in na sense caused by 
performing any military service, or in consequence of 
being engaged in military service.” 
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In a later case from the same state, Nutt v. Security 
Life Ins. Co., 142 Ark. 29, the court makes no distinc- 
tion between the two'cases, and there was also a dis- 
senting opinion. 

In the case of Malone v. State Infe Ins. Co., 202 Mo. 
App. 499, the insured was killed by a gunshot wound, 
and his officer stated that such death occurred while 
“in line of duty, a recruit, unassigned.” The provision 
of the policy was: “If within five years from the date 
of this policy. the insured shall engage in any military 
or naval service in time of war (death from submarine 
or aviation service, connected with actual warfare, as 
a part thereof, is a risk not covered by this policy), the 
liability of the company in event of the death of the 
insured while so engaged, or within six months there- 
after, as a result of such service, will be limited.” ete. 
The court said: “In order, therefore, for defendant to 
escape liability on this ground, it devolves on it to prove 
both (1) that the insured’s death occurred while he was 
engaged in military service, and (2) that such death re- 
sulted from or was caused by such service. The proof 
of the first by no means proves the second.” : 

In the case of Kelly v. Fidelity Mutual Life Ins. Co., 
169 Wis. 274, the policy provided that, if the insured 
engaged within two years from the date of the policy 
in military or naval service, “and shall die within two 
years of the date of this policy as a result, directly or 
indirectly, of engaging in such service or work, the 
liability of the company under this policy shall be 
limited to the return of the premiums paid.” The court 
said: “A provision in a life insurance policy limiting 
the liability of the insurer to the return of premiums 
if the insured engaged in military service and died - 
as a result thereof, directly or indirectly, does not limit 
liability for all deaths in the military service, but only 
for such as are due to some cause peculiar to the service, 
and the beneficiary can recover the full amount for the 
death of the insured in a motorcycle accident while he 
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was in the military service, far behind the firing lines.” 

In case of Myli v. American Life Ins. Co., 43 N. Dak. 
495, the facts were these: The insured enlisted in the 
United States navy, was sent to Dunwoody Institute in 
Minneapolis for training. The institute at the time 
. was under the control of the United States naval depart- 
ment and furnished technical and other instruction to the 
enlisted man after the fashion of ordinary colleges. 
There were requirements as to drill and physical culture. 
After a brief illness while in training the insured died 
of influenza on October 7, 1918. The military clause 
was very similar to that in the instant case, and the court 
directed a verdict for the plaintiff. The following was 
a clause in such policy: “If, within five years from the 
date hereof, the death of the insured shall occur while 
engaged in military or naval service in time of war with- 
out previously having obtained from the company a 
permit therefor, the company’s liability shall be limited 
to the cash premiums paid,” etc. The court uses the fol- 
lowing convincing language: 

“It is contended that the effect of the provision is 
to automatically cancel the life insurance stipulation in 
the policy the moment the policy-holder becomes enlisted 
or inducted into the military or naval service without 
having previously obtained a permit therefor, and without 
complying with whatever provisions (not named in the 
policy) the company might wish to require concerning 
additional premiums. As against this contention the 
respondent asserts that it is the evident purpose of the 
stipulation to provide only against the consequences 
of extra hazard incident to actual service in connection 
with hostilities. * * * Reading the whole policy, 
. we deem the intention of its various provisions with 
regard to the restrictions concerning military ov naval 
service to be clear. * * * The important words in 
the clause relied upon and those which signify its 
correlation with the other provisions hereinbefore re- 
ferred to are ‘while engaged in military or naval service.’ 
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These words are descriptive of two forms of hazardous 
service that are not intended to be covered, and it is 
only while the insured is engaged in such service that 
the exemption is applicable. It is idle to say that 
because one’s status is such that he must respond to 
orders from military or naval authority, he is in military 
or nayal service within such a provision, when in fact 
there is nothing about his daily activities that suggests 
the least physical danger that would enhance an insur- 
ance risk. 

“It would be highly unreasonable to assume that it 
was intended to exempt from liability on the mere ground 
of status. In the first place, if status were to be made 
the test, language should have been employed to make 
it apparent that it was to be the test. * * * In the 
late war we know that many men were inducted into 
the service and assigned to special duties for which 
they were fitted by training and which involved no hazard 
peculiar to military or naval service; also that many 
who were capable of receiving special technical training 
were assigned to institutions capable of giving that train- 
ing, so that they might later on be better equipped for 
more highly specialized service in conducting actual 
hostile operations; and that, while receiving that train- 
ing, they were not subjected to the hazards of war. 
There would be no reason for such persons to assume 
that by so enlisting they rendered themselves liable to 
pay extra premiums on life insurance policies of this 
sort, or, failing to do sq, to lose the benefit of their 
insurance.” 

From a reading and careful consideration of that 
clause in the policy in the instant case, which insures 
“against death occurring in any part of the world, 
* * * or from any cause, except military or naval 
service in time of war,” ete. it will be seen that there 
is a distinetive difference between a provision forfeiting 
the policy or reducing its amount by mere entrance 
into military or naval service and cases where the policy 
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contains a clause like the one under discussion. This 
wil] dispose of that provision of the policy, which is 
most controlling and paramount, and leave for considera- 
tion the extent, meaning and effect of subdivision 3. 

That part of subdivision 3, of section 1, which will now 
be considered, is as follows: “This policy shall be in- 
contestible after one year from date of issue except for 
nonpayment of premiums, or for military or naval service 
in time of war, during the-premium-paying period, which 
military or naval service requires the written consent of 
the president and the payment of an extra premium, not 
to exceed 3 per cent. of the face of the policy; otherwise, 
without such consent, the amount payable thereunder 
shall be such a sum as the premiums paid would have 
purchased on the basis of the increased premiums, which 
sum shall not be less than the full reserve for the policy. 
This policy and the application therefor, a copy of which 
is hereto attached, constitute the entire contract be- 
tween the parties hereto.” 

The military clause contained in the above subdivision 
& should-be construed as a part of, and not in conflict 
with, the provision found in bold-faced type at the top of 
page 3 of the policy, which we have just discussed and 
given full consideration to, and which insures against 
death occurring from any cause except military or naval 
service in time of war, and its meaning must be sub- 
ordinated to the plain interpretation of such main and 
controlling obligation of insurance liability. The mili- 
tary clause and subdivision 3 can hardly be construed as 
a prohibition against military service without the per- 
mission of the company, as it would seem applicable only 
to cases where death occurred caused by military service. 
The court must give some effect to the alternative pro- 
vision contained therein, which reads: “Otherwise, with- 
out such consent, the amount payable thereunder shall 
be such a sum as the premiums paid would have pur- 
chased on the basis of the increased premiums,” etc. 

There was no express written consent of the company 
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given or indorsed upon the policy, nor was there any 
extra premium demanded or paid. Increased premiums 
were neither paid nor fixed so far as the insured had any 
personal knowledge or information. The policy provides 
that the premium shall not exceed 3 per cent. of the face 
of the policy; but, as there was no extra premium fixed in 
the policy and no application made, there would seem to 
be nothing for the insured to pay. The facts are, so far 
as the personal knowledge of the insured was concerned, 
that it was not fixed at all, and it would seem that, until 
it was definitely fixed and indorsed on the policy or the 
application of the insured, there could be no basis of 
calculation. To say that the premium shall not exceed 
3 per cent. of the face of the policy does not fix it at 3 
per cent. although this is the contention of appellant, 
when, taken in connection with the allegation in the 
answer that it had been fixed by defendant company . 
about two years before; so we must conclude that, so 
far as this policy is concerned, the liability of defendant 
company would not be lessened, even under the language 
of said subdivision 3 of the policy, as interpreted by ap- 
pellant. 

The appellant company has said that the policy and 
the application therefor, a copy of which is attached 
thereto, shall constitute the entire contract between the 
parties; so it would seem that whatever may have been 
done two years previous or what it might do after the 
issuance of said policy, but not mentioned therein, in 
regard to the fixing of the extra premium, without the 
knowledge or consent of the insured, would not bind 
cither defendant or the insured, but would have no effect 
whatever. It is not alleged, as before stated, that any 
notice of this prior action of the board was given per- 
sonally either to the insured or to the beneficiary, and 
in any event it is no part of the contract by the express 
terms of the policy itself contained in the latter part of 
subdivision 3 which we have quoted. It could only be 
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made a part of such policy by recital therein or by in- 
dorsement thereon. 

Another phase of the statement of facts contained in 
the pleadings was discussed in the briefs and in the 
argument on the hearing of the case. That is as to the 
agency of C. E. Lowry. It is very persuasively con- 
tended by appellee that under the insurance code Lowry 
was the agent of the defendant company, so that any 
knowledge coming to him, while endeavoring to secure 
the payment of the premium or the change of the policy, 
would be within the scope of his employment. Lowry. 
took the money for the second premium and turned it 
over to the company. He appeared to have had osten- 
sible authority. He caused the indorsement to be made 
by procuring the officers, authorized so to do, to change 
the form of the policy from a “twenty payment: life” to 
a “term policy.” Section 3172, Rev. St. 1913, provides 
that, where a person performs acts of this character, he 
shall be deemed, to all intents and purposes, an agent 
of such company. The answer, however, says that 
Lowry.was only a special agent of the company at the 
time of the payment and change of form of the policy, 
and invested with limited powers; that his chief duties 
were the soliciting of applications and assisting agents 
in the field to write business; and that therefore the pay- 
ment made to him was not binding upon the company. 
The policy provides in regard to this change in the form 
and plan as follows: “After the first anniversary 
* #* * of this policy the insured has the privilege 
of converting this policy to the term rate plan. This 
policy must be returned to the home office of the com- 
pany, for proper indorsement of conversion, and all in- 
debtedness against the policy paid in full.” The answer 
(toes not state what other powers Agent Lowry had than 
to solicit applications and assist in writing business. It 
is merely denied that he had authority to take renewals; 
but it must be noted that it alleges also that he had 
authority to solicit new business, and, as the policy 
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would have expired by its limitations unless a new 
premium was paid, this might well be considered as solic- 
iting new business, and as giving him authority to take 
the application for change of plan and to continue the 
term insurance for another year; and, if this is so, then 
any knowledge coming to him while endeavoring to se- 
cure the payment of such premium or change of the policy 
would be within the scope of his employment and would 
charge the defendant company with knowledge. If, as 
such agent he knew insured was in the military service, 
it is immaterial whether the officers of the company were 
formally notified of that fact or not. If this reasoning 
is correct, then the notice to and knowledge of Agent 
Lowry was notice to and knowledge of the defendant, 
and it became the duty of the company to notify the in- 
suved of any additional premiums it required, and if it 
did not do so, as such premium was for its benefit, it 
must be assumed that it was waived. It can hardly be 
contended that notice to the agent under these circum- 
stances was not notice to the principal, and, when de- 
fendant company made the indorsement and changed the 
form of the policy, it had full knowledge of all these 
facts known to the agent, and, if anything additional was 
to be paid under the military service clause, it was the 
duty of the company to advise the insured, and its failure 
to do so would certainly constitute a waiver. It is not 
claimed, as before stated, that the insured had any per- 
sonal knowledge, notice or information of any kind at any 
time of the act of the directors of defendant company in 
fixing a flat rate of 3 per cent. of the face of the policy 
for military service two years prior to the issuance of 
this policy, and the failure of the company to recite the 
fiat rate of 3 per cent. in the policy would seem also to 
constitute a waiver. 

In Metropolitan Infe Ins. Co. v. Willis, 87 Ind. App. 
48, the insured was insane and answered the questions 
in the application falsely; after the policy was issued, 
he was sent to the insane hospital. The agent went to 
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the wife to collect the preiaium; she asked him whether 
she should pay the premiums under the conditions, and, 
in substance, she was told to do so. The opinion on that 
part of the case is as follows: “Under these condi- 
tions appellant accepted nearly one hundred weekly pay- 
ments. To avoid the force of these facts, appellant’s 
counsel asserts that the agent who made the collections, 
with knowledge of the facts, could not bind the company, 
and hence no waiver is shown. * * * It being within 
the scope of his agency to collect premiums, it must be 
held that his knowledge was the knowledge of his prin- 
cipal, and hence, when he collected premiums, and paid 
them to appellant, with knowledge of the facts, such 
knowledge must be imputed to it.” 

Agent Lowry had actual knowledge of the military 
_ status of the insurcd when he transmitted the premium 
and policy to secure the indorsement which the defendant 
company and its officers subsequently made. Defendant 
had the right to fix an additional premium; but, until it 
did so and informed the other interested party of its 
action, both insured and beneficiary had the right to 
believe that the company relinquished any right thereto, 
especially when the policy was indorsed and delivered 
and the form changed, and the more so as the policy it- 
self required all indebtedness to be paid to the company 
before any change in the form of the insurance could be 
had. If there had been any indebtedness at the time 
of such change in the form of the insurance because of 
an. additional or military service premium, it was cer- 
tainly the duty of the company, which had knowledge of 
such fact through its agent Lowry, to assert it before 
changing the form of the policy and returning it with 
receipt of full payment to the insured, and its failure 
to do so would seem to be a clear and unequivocal waiver. 

Again, if the provision in regard to military service 
in time of war, as contained in subdivision 3, is of doubt- 
ful meaning and not in full harmony with the express 
provision containcd in large type on page 2 cf the policy 
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‘insuring against death, then it would seem, under the 
opinions in the well-considered adjudicated cases, that 
this doubt or conflict, if any, should be construed most 
strongly against the company, that forfeitures are not 
favored, and that before the defendant company can es- 
‘cape liability it must show that the liability claimed is 
’ by the terms of its contract specifically exempted. See 
Springfield F. & M. Ins. Co v. McLimans & Coyle, 28 
Neb. 846; Phenig Ins. Co. v. Holcombe, 57 Neb. 622, 
Hilmer v. Western Travelers Accident Ass’n, 86 Neb. 
285. 

In Springfield F. &.M. Ins. Co. v. MeLimans & Coyle, 
supra, this court in its opinion said: “A policy of insur- 
ance is to be so construed, if possible, as to carry into 
effect the purpose for which the premium was paid and 
it was issued.” If the contention of appellant is allowed, 
it means a reduction of the policy about two-thirds in 
amount; in other words, it means a forfeiture without as- 
suming any additional hazard of a large portion of the 
vights of the beneficiary. The clause that the policy and 
the application shall constitute the entire contract be- 
tween the parties was made in language chosen by the. 
defendant company, and if there is any doubt or ques- 
tion as to the meaning of subdivision 3, when considered 
in connection with the material and governing provision 
as to insurance against death found on page 2 of the 
policy, it must be construed in favor of the insured, to 
carry out the purpose for which the policy was issued. 
As the application and the policy constitute the entire 
contract, such increased premium clause would certainly 
be not effective until notice and demand were made, and 
the pleadings show that no demand was made and no 
notice ever given. Again, as the increased premium was 
not fixed or determined, so far as this contract is con- 
cerned, there can be no basis of computation. The con- 
tract of insurance simply says that it shall not exceed 
3 per cent. of the face of the policy. This is simply fix- 
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ing the maximum but no determination of the exact’ 
amount. 

In Woodmen Accident Ass'n v. Pratt, 62 Neb. 673, the 
following language is used: ‘This court has frequently 
said that forfeiture clauses in contracts of the kind under 
consideration are not to be enforced literally except such 
construction be found necessary to conform to the obvious 
intention of the parties.” By considering this rule with 
the terms of the policy and the application therefor in 
the instant case, which are the contract, the provision for 
an increased premium of not exceeding 3 per cent. of the 
‘face of the policy on the basis and computation prescribed 
by its terms is uncertain and indefinite, and surely not 
sufficient to avoid two-thirds of the amount of the insur- 
ance provided for in the policy. 

There can be no question as to what weight should be 
given, under the authority of the best adjudicated eases, 
to the plain and obvious meaning of the provision in the 
policy, that the person was insured and intended to be in- 
sured against death, except death caused by military 
service in time of war, that is, a death that was incident 
to, caused by or especially connected with such military 
service, not against death which would come to a person 
in civil life, and not arising from any risks, dangers or 
hazards of war. It was a death caused by the acknowl- 
edged and well-known dangers inherent in military ser- 
vice in time of war that was intended to be guarded 
ugainst. The insured, however, died from the. same dis- 
case which attacks civilians, as well as soldiers and 
sailors, and which does not belong to war more than 
peace. We are deeply impressed with the idea that the 
obvicus nieaning of subdivision 3 is that, if the insurance 
was to be had against death from the diseases, accidents, 
exposures and dangers of military service in time of war, 
special application should be made therefor and increased 
premiums paid, and that the policy cannot be construed 
as meaning that, because a person enters the military or 
naval service in time of war, he will be required to pay an 
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additional premium and make a special application to be 
insured against the ordinary diseases, exposures and acci- 
dents of civil life. ; 

From a consideration of the statements of fact in the 
pleadings and of the Jaw applicable thereto, and after 
viewing the case from every angle, we are constrained 
to hold that the act of the court in rendering a judg- 
ment notwithstanding the verdict of the jury was justi- 
fied by the pleadings, and that its judgment should be 
affirmed, including an additional attorney’s fee of $200, 
to be taxed for the appeal. 

AFFIRMED. 


WILLIAM MOSIMAN ET AL., APPELLANTS, Y. DAN H. WeEseEr, 
APPELLEE. 


FILED Fesruary 16, 1922. No. 21774. 


1. Schools and School Districts: Execrion Boarp. At an election 
called for the consolidation of school districts, an election board 
appointed by the county superintendent with the consent and 
approval of the electors interested is at least a de facto board 
and its acts will be valid. 


JupGes aND CLERKS oF Erection. The electors of a 
school district will-not be disfranchised, in the absence of fraud, 
because the officer appointing the judges and clerks of election 
was not expressly authorized by law to make such appointments. 


te 


&. Elections: Ittecar Vores. Illegal votes, to ‘nvalidate an election, 
must have been received and counted sufficient in number to 
change the result of such election; it is not enough to show 
that illegal votes were cast and counted by the election board. 


Vauipiry: INgtnctiox. Injunction is not the proper 
remedy to settle questions of the qualifications of election officers 
or whether legal votes have been rejected and illegal votes re- 
ceived sufficient to change the result of such election. 


APPEAL from the district court for Richardson county: 
JOHN B. Rarer, Jupce. Affirmed. 


Kelligar, Ferneau & Gagnon, for appellants. 
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R. C. James and Dort & Cain, contra. 


Heard before Morrissey, C. J., Rosk, AtpricH and 
FiLanssurc, JJ., Button and Corsy, District Judges. 


Cotgy, District Judge. 

This was an action brought in the district court for 
Richardson county by appeUants in behalf of themselves 
and 72 other electors of a proposed consolidated school 
district, who are similarly situated and interested in the 
result of the action, as plaintiffs, against Dan H. Weber, 
as county superintendent of the public schools of Richard- 
son county, defendant, to prevent him from calling an 
election of ofticers for said proposed consolidated district. 
From the findings and decree, adverse to plaintiffs, ap- 
peal is taken to this court. 

Among other things, the amended petition, upon which 
the action was heard, alleges that the plaintiffs are resi- 
dent electors within the proposed consolidated and high 
school district No. 6 of Richardson county, as redis- 
tricted by the two school electors appointed by the 
county board of said county, and who, with the defendant 
as county superintendent of said county, constituted 
a survey committee to redistrict said county into con- 
solidated and high school districts; that said survey com- 
mittee made a survey of the school districts of said county 
and filed its report with the board of county commission- 
ers; that for the purpose of said school district consolida- 
tion said survey committee consolidated districts 54, 94 
and 99, a povtion of district 49 and a portion of district 53 
into one proposed consolidated and high school district 
No. 6, and located the schoolhouse for said proposd dis- 
trict at the village of Preston, in said district; that 
on the 10th day of March, 1920, a petition was filed signed 
by 25 per cent. of the resident school electors of said 
proposed consolidated district, asking the county school 
superintendent to call an election in said proposed. schoot 
district for the purpose of adopting and consolidating the 
sane, and that on that day said county superintendent 
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prepared and caused to be posted a notice on the front 
doors of the schoolhouses in districts 54, 94, and 99, 
that an election for the purpose of consolidating said 
proposed district would be held at the schoolhouse in 
said schoo] district 99 on March 31, 1920, at 1 o’clock 
p.m.; that no notice of said election was given to the 
school electors in districts 49 and 53, parts of which dis- 
tricts are sought to be consolidated with districts 54, 94, 
and 99, and for this reason and other reasons plaintiffs . 
contend that said election is void. 

Plaintiffs further charge in their petition that in viola- 
tion of chapter 243, Laws 1919, M. C. McMahan, Charles 
Higenfeld, Ed Scheitel, William Zoeller, Jr., and 
William Mosiman unlawfully intruded themselves into 
the offices of judges and clerks of said election, listed 
the persons voting at said election, canvassed and 
made the returns of said election to the county 
clerk of said Richardson county, and that the duly 
elected, qualified and acting officers of district 99, 
where said election was held, were not permitted to con- 
duct said election proceedings, and did not and were not 
permitted to list said voters, count the votes cast at said 
clection, or canvass and return the result of said election 
to the county clerk, as is required by the provisions of 
ihe statute in such cases made and provided; that said 
five persons above named conducted said election, listed 
said voters, canvassed the result of said election, made 
return thereof to the county clerk, and excluded the 
vegularly elected, qualified and acting officers of said 
school district 99 from their offices, and by such action 
rendered the proceedings of said election void and of no 
effect; that the result of said listing, voting, canvass 
and return of said election, as made by the said five per- 
sons named by the county superintendent constituting 
said election board, disclosed that there were 83 votes 
cast for and 78 votes cast against said consolidation. 

Plaintiffs further allege in their petition that Fred 
Hahn and 14 others voted at said election, and their 
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votes were listed, canvassed and returned by said board 
in favor of the consolidation of said schoo] district, and 
that each of them was an illegal voter at said election; 
that these illegal votes constituted and went to make up 
the apparent majority of 5 votes favoring said con- 
solidation, although said 15 persons were not entitled to 
vote at said election, for the reason that none of them 
had any property assessed in his or her name within 
said proposed consolidated district, and did not have 
’ children of school age. 

Plaintiffs further allege that on the return to the 
county clerk of said election the county clerk can- 
vassed said returns and made report thereof to the county 
superintendent, as required by the provisions of the 
statute, and that said county superintendent has de- 
clared his intention to call an election in the proposed 
consolidated school district No. 6, assuming said election 
to have been valid, and will cause trustees to be elected 
to take and have charge of the affairs of the proposed 
new consolidated school district, unless restrained by 
the court, and will immediately call such an election and 
will install in office such newly elected trustees, who 
will take over and conduct the affairs of said proposed 
new consolidated school district No. 6. 

The petition further alleges that the Great Nemaha 
river traverses the said proposed school district from 
east to west and the Big Muddy passes from north to 
south, thus separating the parts of said district, so 
that during the wet and muddy seasons of the year 
children living within the limits of said district will 
be unable to travel to school, or by reason of the con- 
dition of the roads and highways be unable to be trans- 
ported from their homes to said schoolhouse, and will 
be deprived of their constitutional right to a free common 
school education. 

Plaintiffs further allege in their petition. that said act, 
chapter 243, Laws 1919, was enacted contrary to and 
in violation of the provisions ‘of section 11, art III of 
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the Constitution, in that ‘it was not read at large on 
three different days in each house of the legislature; and 
that said act is in violation of said section 11 of the Con- 
stitution, in that the amendments thereto were not printed 
before the vote was taken on the final passage of said act; 
that the amendments to said act were not concurred 
in by the senate; and, further, that the title of said act 
does not clearly express the subjects of the act, in that 
the act makes provision for the annual appropriation of 
nloney under certain conditions to schools, and the title 
does not indicate such legislation and does not express 
such annual appropriation of money. 

Petitioners pray that the county superintendent be 
enjoined from calling an election for the selection of 
trustees of the new proposed consolidated school district 
No. 6 or from taking any further steps to put into 
effect and operation said consolidated school district 
as proposed by said defendant. 

The answer, after admitting certain formal parts, de- 
nies each and every allegation contained in the petition, 
and charges that the plaintiffs have an adequate remedy 
at law. ‘ 

The district couvt, upon hearing, found generally in 
favor of the defendant; a motion for a new trial was made 
by plaintiffs and overruled, and a judgment of dismissal 
entered by the court. ; 

Appellants urge a reversal of the judgment of the 
lower court upon four grounds, which will be considered 
in their order. 

The first ground for reversal urged by counsel for 
appellants is that the election board was illegally ap- 
pointed, had no power to conduct the election, and there- 
fore the election was void. 

Section 5: of the consolidated school act, chapter 243, 
Laws 1919, regarding the election and the board in 
charge thereof, reads, in part, as follows: “And the 
voting shall be under the direction and in charge of the 
board of trustees of the local school district within 
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which such election is being held.” 

It will be noted that each rural school district has 
but three trustees under the law, while an election board, 
as ordinarily constituted, requires three judges and two 
clerks. In the instant case it appears that one of the 
three members of the board of school trustees of district 
99, where the election was being held, had resigned, and 
another was postmaster and unable to serve, thus leay- 
ing but one of the trustees of said district to conduct 
said election and act as a member of the election board. 
This act does not expressly give the county superin- 
tendent authority to appoint the election board, in case 
of vacancies or failure to qualify, but inasmuch as he 
is in charge of all the procedure under the act up to and 
including the election of trustees in the consolidated dis- 
tricts, and no other person seems to be authorized to 
appoint such board, it might properly follow that he 
was the person to make such appointments, and especially 
so in case of the failure of the school district trustees 
to function. It appears that he acted upon this assump- 
tion and made the necessary appointments to organize 
an election board of five members, and the evidence 
discloses that the election was conducted without oppo- 
sition or question from any of the voters by these per- 
sons so appointed and acting as the de facto board; that 
the plaintiffs all voted at the election; and also that the 
plaintiffs Mosiman, Scheitel and McMahan were ap- 
pointed, qualified by taking the official oaths, and -acted 
as members of this election board and performed the 
very acts which they now seek to discredit and have 
declared void. 

Now, this election board was either a de jure board, 
lawfully appointed by the county superintendent from 
the electors or from the members of the boards of said 
school districts so consolidated, or it was a de facto 
board, acting under color of appointment and by the 
consent and sanction of the electors of said proposed 
district. In either event, it would seem that the con- 
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clusion should be the same, so far as it affects the 
authority of the election board and the validity of the 
election. From an examination of the record, it plainly 
appears that the members of this board were not in any 
sense interlopers, but were appointed by the county 
superintendent, took their official oaths, and assumed 
and performed their official duties faithfully and, as 
they believed, lawfully, and with the consent and ap- 
proval of the electors present at the polls, and that such 
board was vested with at least colorable official title 
and authority and could and did act as a de facto 
board. 

In 9 R. C. L. 1012, sec. 32, citing Hughes v. Roberts, 
142 Ky. 142, Ann. Cas. 1912D, 149, it is said: ‘The hold- 
ing of an election by persons who were not officers de 
jure, but who had colorable authority and who acted 
de facto in good faith, was not so grave an irregularity 
as to void the election.” 

In Trustees Common School District v. Garvey, 80 Ky. 
159, cited in the above reference, an appointee of a school 
commissioner acted as judge of election. The school 
commissioner had no appointive power, but the election 
was upheld upon the theory that the appointee was a 
de facto officer acting by the common consent of the 
persons interested in the election. 

In cases collated in 1 A. L. R. 1536-1544, it is stated 
generally that “an election will not be vitiated because 
of an irregularity in the appointment of an election 
officer.” And in Gilleland v. Schuyler, 9 Kan. 569, cited 
in notes in 1 A. L. R. 1537, the statement is made that 
the acts of such officers cannot be questioned collaterally, 
as the persons acting as election officers at this election 
were de facto officers. ’ 

In Choisser v. York, 71 N. E. 940 (211 Tl. 56), the 
court declares the doctrine thus: ‘Where, on the failure 
of the regularly appointed judges to appear at the elec- 
tion, other persons take their places without being prop- 
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erly selected, but after taking the oath of office as 
judges, they are at least judges de facto.” 

It is also held in Fidelity Trust & Safety Vault Co. v. 
Mayor & City Council of Morganfield, 96 Ky. 563, that 
where the statute provided that certain elections should 
be held under supervision of officers appointed by the 
county, in the absence of fraud, the mere fact that the 
election was held by officers appointed by the city would 
not invalidate the election. 

In 15 Cye. 311, 312, and cases cited, the following 
language is used: “There is nothing better settled than 
that the acts of election officers de facto who are in 
under color of election or appointment are as valid 
as to third parties and the public as those of officers 
de jure. The doctrine that electors may be disfranchised 
because one or more of the judges or inspectors of elec- 
tion did not possess all the qualifications required by law 
finds no support in the decisions of any judicial tribunal.” 

It is clearly and conclusively disclosed by the record 
that there was no objection raised by the plaintiffs or any 
one else to the appointment and election of these of- 
ficers, but that they acted as an election board with the 
sanction and approval of all persons interested. This 
situation is covered by the decision in Collins v. Masden, 
74 S. W. 720 (25 Ky. Law Rep. 81), where it is said: 
“Where, on an election to change a common school dis- 
trict to a graded school district, the person appointed as 
clerk failed to act, on valid excuse, a person selected 
by the judge, with the consent of the voters present, 
to act in his stead was properly appointed clerk.” 

And in 20 C. J. 90, sec. 70, and citations, the following 
language is used: ‘Ihe election returns should not be 
rejected for any irregularity in the appointment of the 
officers of election where it does not appear that the 
ivregularity affected the result of the election.” 

An examination of the record in this case does not 
disclose any misconduct of the election officers or others 
or any disadvantage accruing to any person interested 
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by virtue of the conduct of such officers. There is no 
claim or charge of fraud as to any act by the officers 
de facto occurring at the polls or prior or subsequent 
to the election. ‘The record discloses that the election 
was conducted without opposition or question by a 
board having colorable title and acting de facto; that, 
as before stated, all the plaintiffs named voted at 
the election, and that three of the plaintiffs, Mosiman, 
Scheitel, and McMahan, acted as members of 
such election board. The well-known principles of the 
general doctrine of estoppel would seem to apply with 
great force in this case. In any event, the election con- 
ducted by said board was not only not void, but under the 
tacts the result of such election is binding in law. 

The second ground urged for the reversal of the judg- 
ment of the lower court by counsel for appellants is 
that the consolidated school act, chapter 243, Laws 1919, 
is unconstitutional as depriving children of school 
privileges. In support of this contention appellants have 
attempted to show that it is impossible for young school 
‘children to attend under the conditions prescribed in 
the law because of the distance from the school and the’ 
hardships attendant upon the conditions of storm and 
weather, impassable roads, and otherwise, in the con- 
solidation or division of the districts; that in wet and 
muddy seasons of the year, especially during the months 
of January, February, and March, the children living 
within the limits of said district will be unable either 
to travel in said district to school or because of the con- 
dition of the highways be unable to be transported from 
their homes to said schoolhouse. 

It does not seem that the act should be construed to 
be unconstitutional for these reasons. The board of edu- 
cation is given express powers to provide for the transpor- 
tation of rural pupils, and it must be assumed that such 
board will provide suitable transportation and will adopt 
reasonable rules and regulations in that behalf. The 
act would not be unconstitutional because considerable 
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trouble and hardship in furnishing transportation may be 
found. The kind of transportation, its sufficiency and 
convenience have properly been left to the reasonable 
discretion of the board of education. 

The third ground urged for the reversal of the judg- 
ment of the lower court is that the law or act providing 
for the consolidation of school districts was not legally 
enacted. This contention is settled by the decision of 
this court in case of State v. Cor, 105 Neb. 75, which 
decision would also seem to completely dispose of the 
argument for reversal urged under the second ground. 

The fourth ground urged by counsel for appellants for 
ihe reversal of the judgment of the lower court is that 
a sufficient number of illegal votes were cast at the elec- 
tion for the consolidation of the-school districts to change 
the result. An examination of the record discloses the 
fact that there were not exceeding ten illegal votes cast 
at the election. However, there is no evidence whatever 
that any of these illegal votes were cast for the con- 
solidation. It appears from the evidence that illegal 
votes were cast against the consolidation, but there is 
“yo witness who testified that any of the illegal votes 
cast were in favor of the consolidation of the school 
districts. Subdivision 5, sec. 2095, Rev. St. 1913, makes 
a contest available only “when illegal votes have been 
received or legal votes rejected at the polls sufficient to 
change the result.” This plain language of the statute, 
when applied to the facts, would seem to settle the ques- 
tion of illegal voting and also dispose of the last ground 
for reversal relied upon or contended for in appellants’ 
brief and argument. 

It occurs to the writer of this opinion that the ap- 
pellants had an adequate remedy at law, both for contest- 
ing the illegality of the election by reason of illegal 
votes and also for changing or reforming the boundaries 
of the proposed consolidated district, the former remedy 
being given under chapter 20, art. X, Rev. St. 1913, and 
the latter remedy being given by the act in question itself, 
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chapter 243, Laws 1919, which provides that, after filing 
of the report of the committee for the establishment of 
said district with the county board, 25 per cent. of the 
school electors may, within 40 days, file a written protest 
or appeal with the state superintendent of public in- 
struction against the establishment of the boundaries 
and schoolhouse sites as fixed by the county committee, 
and that the state superintendent, on showing, may ap- 
prove the boundaries established by the county committee 
or order a rearrangement thereof, as in his judgment may 
seen! best. Injunction hardly seems to be the appropriate 
remedy to settle questions regarding the qualifications 
of election officers, whether de jure or de facto, or the 
question of whether a proposition submitted to the voters 
has been carried or not, or whether illegal votes have been 
received or legal voles vejected at such an séletion suf- 
ficient to change the result. 

The several grounds ielied upon by appellants for the 
reversal of the judgment of the lower court are not 
sustained. by this court. 

The findings and judgment of the district court ap- 
pear to have been based on the facts contained in the 
record, and are justified by the established principles 
of law, and are 

AFFIRMED. 


CHARLES A. WARNICK ET AL., APPELLEES, V, WILLIAM 
H. WaRNICK, APPELLANT. 


FILep FEBRUARY 16, 1922. No. 21638. 


1. Witnesses: Competency. Section 7894, Rev. St. 1913, excluding 
as incompetent, except as specified, the testimony of one having 
a direct legal interest in the result of a suit, does not apply where 
the transaction or conversation, concerning which the witness 
is called to testify, was'not between the witness and the de- 
ceased person, but between the latter and a third party, in which 
the witness took no part. é 
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ADMISSIBILITY OF EvIDENCE. Where a witness, 
having a legal interest in the result of an action, and therefore 
incompetent under section 7894, Rev. St. 1913, testifies to a 
conversation or transaction with a deceased person, and the 
adverse party, the representative of such deceased person, 
thereafter introduced in evidence documents relating to the 
same transaction, concerning which such witness testified, held, 
that, although the testimony of said witness may have been 
incompetent when received, it was made competent through the 
action of the representative of the deceased in introducing such 
documentary evidence. 

3. Evidence: PrEapincs. Where a party to a suit introduces in 
evidence the pleadings of an adversary without any reservation 
or limitation as to the purpose for which offered, all the state- 
ments in such documents, like other admissions, are to be taken 
together, what makes for the pleader, as well as what makes 
against him; and in such case, where the allegations of such 
pleadings are not rebutted or controverted by other evidence, 
such allegations will stand as admissions. 


4. Quieting Title: Surriciency oF Evipenck. Evidence examined, 
and held sufficient to sustain the decree of the district court 
quieting title in the plaintiffs to the property in controversy. 


APPEAL from the district court for Polk county: 
Epwarp E. Goon, Jupen. Affirmed. 


Good & Good, W. L. Kirkpatrick and HE. E. Stanton, 
for appellant. 


King, Bittner & Campbell and Mills, Beebe & Mills, 
contra. 


Heard before Morrissry, C.J., Lerron, Rosz, DEAN, 
AtpricH, Day and FLAnspure, JJ., Brown and Exprep, 
District Judges. 


Exvprep, District Judge. 

On January 15, 1919, one William P. Warnick died 
intestate in Polk county, Nebraska, leaving surviving 
him his widow, Elizabeth Warnick, and three children, 
Charles A. Warnick, Emma J. Warnick, and William 
H. Warnick. This suit was instituted in the district 
court for said county by Charles A. Warnick and Emma 
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J. Warnick, as plaintiffs, against William H. Warnick, 
Slizabeth Warnick, and Raymond Cox as administrator 
of the estate of William P. Warnick, deceased, as de- 
fendants, to establish a resulting trust in the property 
in the possession of William P. Warnick at the time of 
his death, and to quiet title in the plaintiffs, as tenants in 
common, to the real estate in controversy. 

The plaintiffs’ claim is based upon an oral contract, 
and in their petition it is alleged that on or about 
the 10th day of December, 1896, the said William P. 
Warnick was the owner of a certain designated farm, 
and was residing thereon with his family; said farm 
with improvements not exceeding in value $7,500; that 
he had personal property not to exceed in value $500; 
that said farm was incumbered by a mortgage of $600; 
that he was dependent upon his children to operate 
said farm and make a livelihood for the family, and 
greatly desired that the defendant William H. Warnick, 
the eldest son, stay with them, which he refused to do; 
that he became ill-behaved and ill-willed, and unfilial 
in character, and abusive in word and action, toward his 
father; that on or about said date he left home and 
ever since remained unrepentant and away from his 
parents, except for two or three brief visits prior to 
the death of his father; that, after said William H. 
Warnick had left home, plaintiffs’ said parents became 
much worried about operating and keeping said farm 
and very solicitous that plaintiffs, their remaining chil- 
dren, should take care of them in their declining years, 
and stay with them as long as they or the survivor of 
them should live, and help them keep their property 
together, and, being much grieved over the unfilial 
conduct of their eldest son, they then entered into an 
oral contract with these plaintiffs, jointly, that if plain- 
tiffs would remain with said parents and the survivor 
of them, as the case might be, and help at all times 
thereafter, to the best of their ability, to make the farm 
sustain the family, and ultimately take charge and 
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manage the same to their interests and for the common 
good of themselves and these plaintiffs, so that said 
parents, or the survivor of them, should not want -for 
sustenance and filial care in their declining years, then 
all the property, both real and personal, that their father 
might have and leave at his death should then and upon 
that event become the common property of these plaintiffs 
(provided that, in case their mother survived him, 
these plaintiffs should continue to care for and provide 
for her in the same manner, including her last sickness 
and burial) and to the exclusion of their said unfilial 
son, the defendant William H. Warnick, from any share 
therein or thereto; that, to keep these plaintiffs stead- 
fast and faithful in the performance of said contract on 
their part to be kept and performed, the said parents 
or either of them often repeated to plaintiffs their said 
promises and agreements and mentioned and spoke of the. 
same, in plaintiffs’ hearing, to others at many and dif- 
ferent times that that was the arrangement between them 
and plaintiffs, and that they would fix it so that at the 
death of the father all their property would go to these 
plaintiffs, and their eldest son would get none of it. 

Plaintiffs, relying thereon, have: truly and faithfully 
kept and performed said contract to the satisfaction of 
both of said parents and to the best of plaintiffs’ ability 
in everything so required of them, fully and completely, 
up to the time of the death of the said William P. 
Warnick, their father. 

The defendant Elizabeth Warnick filed an answer 
in which she admits in entirety all of the allegations 
of the plaintiffs’ petition, and alleges that said action 
was brought by the plaintiffs with her consent and full 
knowledge, and to satisfy her wish and desire that the 
agreement between herself and husband and the plain- 
tiffs may in equity and justice be fulfilled according to — 
the terms thereof, which are exactly: as pleaded in the 
plaintiffs’ petition, and that the plaintiffs may be de- 
creed to be the absolute owners of the property which 
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said William P. Warnick held in his name at the time 
of his death. 

The appellant, William H. Warnick, by answer and 
cross-petition, denies the alleged contract and other 
material averments of the petition, avers that the alleged 
oral contract was void under the statute of frauds, and 
prays for partition of said real estate. 

The decree was for the plaintiffs, and the defendant 
William H. Warnick appeals. 

The appellant contends that the court erred in ad- 
mitting the testimony of Elizabeth Warnick, the widow, 
and Mrs. Bert Warnick, wife of Charles A. Warnick, 
as to the.making of the contract. It is probable that 
Elizabeth Warnick took part in some of the conversations 
concerning which she testified; but the record also 
shows that she took no part in many of the conversations 
as to which her testimony related. It also appears that 
the witness, Mrs. Charles A. Warnick, had no part 
in the conversation con¢erning which she testified. Al- 
though the witness may have a direct legal interest in 
the result of a suit, still he is a competent witness 
against the representative of a deceased person as to any 
conversation between the deceased and a third person, 
in which the witness took no part.. DeWulf v. DeWulf, 
104 Neb. 105; McNea v. Moran, 101 Neb. 476; In re 
Estate of Powers, 79 Neb. 680; Kroh v. Heins, 48 
Neb. 691. 

After the evidence just referred to was received, the 
appellant offered in evidence, without any reservation 
or limitation as to purpose, the plaintiffs’ petition and 
the answer of the defendant Elizabeth Warnick. These 
documents set out the transactions concerning which 
the testimony of Elizabeth Warnick and Mrs. Charles 
A. Warnick, complained of, was offered. Section 7894, 
Rev. St. 1913, specially excepts from the provisions of 
that statute the testimony of such a witness where the 
adverse party shall have introduced a witness who has 
testified in regard to such transaction or conversation. 
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Whether the testimony of the witnesses was objectionable 
when offered or not, such testimony was made competent 
through the action of the appellant in introducing evi- 
dence of the same transaction after the testimony of such 
witnesses had been received. Bangs v. Gray, 60 Neb. 
457; Cline v. Dexter, T2 Neb.: 619. 

On the part of the appellees it is contended that the 
petition and answer of Elizabeth Warnick having been 
offered in evidence by appellant without any reservation 
or limitation as to purpose for which offered, and that 
the appellant is bound by the allegations therein not 
rebutted or controverted by other evidence. The rule 
in such cases appears to be that, where a party to a suit 
introduces in evidence his adversary’s pleadings without 
any reservations or limitations as to the purpose for 
which offered, all the statements in such documents, like 
other admissions, are to be taken together, what makes 
for the pleader, as well as what makes against him; 
and in such case, where the allegations of such pleadings 
are not rebutted or controverted by other evidence, 
such allegations will stand as admissions. Portland Body 
Works v. McCullough Motor Supply Co., 119 N. E. (Ind. 
App.) 180; Yates v. People, 207 Ill. 316; McCord v. 
Durant, 134 Pa. St. 184; Chicago & A. R. Co. v. Harring- 
ton, 192 Ill. 9; Baskett v. Jones, 189 Ky. 391. : 

It appears from the evidence that for several years 
prior to arriving at the age of majority the appellant, 
William H. Warnick, was given to quarreling with his 
father, and that he was unfilial in his attitude. It is 
suggested in the appellant’s brief that the disagreements 
were due to certain idiosyncrasies of temper and tempera- 
ment of the father. So far as the record discloses, we be- 
lieve the only fair conclusion is that the trouble was due 
to the fault of the appellant, and not of his father. He 
was not only unable to get along with his father, but 
with the other members of the family and with his wife, 
after marriage. This trouble with his father was carried 
to the extent of threatening and attempting personal 
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violence toward him, with different weapons, on several 
occasions. On leaving home the last time, about Decem- 
ber, 1896, he had difficulty with his father over wages 
he claimed due him, which was settled through arbitra- 
tion. From that time on until November, 1915, about 19 
years, although in the same neighborhood, appellant 
never visited the parental home. About that time, ap- 
pellant’s wife having left him, he wrote his sister, the 
appellee Emma J. Warnick, indicating remorse and 
soliciting her to come and keep house for him for a 
time, which she did for several months. During that 
time the parents visited the daughter at appellant’s home, 
and it is now argued that a reconciliation then took 
place. Trouble soon arose between the appellant and 
his sister, and she returned to her parents’ home; and 
from that time until the father’s death the attitude of 
the appellant toward his father remained practically 
the same as it had been for nearly 20 years previous. 
We are of the opinion that no reconciliation took place. 
The treatment by the appellant of his father shows a 
reason for the action of the deceased, and the probability 
that he would enter into such an agreement as is claimed 
by the appellees in this case. 

At the time of the father’s death the appellee Charles 
A. Warnick was about 35 years of age, and the appellee 
Emma J. Warnick 43 years of age, she having never 
married. Soon after the appellant left home in 1896, 
the father told his remaining children that, if they 
would stay at home and do what was right, when he 
was through with what he had, they should have it; 
that the appellant, William H. Warnick, should not get 
any of his property if he could help it. He made these 
statements and promises in the presence of Elizabeth 
Warnick, Mrs. Bert Warnick, prior to her marriage 
with Charles A. Warnick, and Charles Doremus. He 
made and repeated the statements many times. This 
evidence is corroborated by declarations of the deceased 
to various neighbors, that the appellant, his son, should 
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never have any of his property. The evidence further 
shows that Charles A. Warnick and Emma J. Warnick 
faithfully performed the conditions of the contract on 
their part. They have spent the best portions of their 
lives working for the interests of the estate. The value 
of their services is impossible of calculation, and, if 
the contract is not sustained, the appellees will be de- 
prived of remuneration for the services they have per- 
formed. They both remained on the farm so long as the 
parents remained there, and until a few years prior to the 
father’s death, performing such acts as are incidental 
to farm life, and as would naturally be within the con- 
templation of the parties at the time the contract was 
made, and at all tines treated their parents with kind- 
ress and consideration. On the parents retiring from 
the farm the daughter accompanied them; she continued 
to devote her time, first to the care and attention of her 
her parents, and the remainder to dressmaking. The 
appellee Charles A. Warnick remained with his wife 
on the farm, looking after the property, although, dur- 
ing a part of the time at least, working the land, or a 
part of it, for a share of the crops. There is nothing 
in the arrangement after the removal of the parents 
from the farm inconsistent with the intent to carry out 
the original contract. A similar condition existed in 
Moline v. Carlson, 92 Neb. 419, and Johnson v. Riseberg, 
90 Neb. 217, in which specific performance of a like con- 
tract was awarded. There was no evidence offered to 
contradict the testimony as to the making of the con- 
tract, and of the compliance with the contract on the 
part of the appellees; nor was any testimony offered 
to vefute the evidence submitted by plaintiffs to show 
the reason that the deceased had for discriminating 
against the appellant. The appellant did not testify. 
All the evidence offered in support of plaintiffs’ claim 
is practically uncontroverted. 

We believe that the finding that the contract was 
made and the services were performed by appellees in 
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reliance on the contract is fully justified. The evidence 
of compliance is shown as fully as could be expected in 
a case of this character. There is nothing in the case 
lo indicate that the plaintiffs performed the services 
under any other or different agreement than as claimed. 
The agreement was a reasonable one, and the appellees, 
plaintiffs, having fully performed their part of the con- 
tract, are entitled to have the agreement fulfilled. 

The decree of the district court is 

AFFIRMED. 

Morrissey, C. J., dissents. 

FLANSBURG, J., dissenting. 

I am unable to agree with the opinion of the court in 
this ease. The proof, according to our decisions in Remaly 
». Sweet, 106 Neb. 327, Overlander v. Ware, 103 Neb. 
375, and other cases, is entirely insufficient, in my- 
opinion, to sustain the judgment. 

William P. Warnick died intestate. He left three 
children. It is the contention that he made an oral con- 
tract with two of these children that they should, after 
his death, receive his estate, and that one child, William, 
should be excluded fr6m any inheritance. It appears 
that William was a wayward son, and the testimony of 
several witnesses shows repeated statements by the father 
that he did not intend that William should receive any 
share in his property after his death. The oral contract 
is alleged to have been made when the children were 
young and minors, and, as set out in the opinion, pur- 
ports to be nothing more than statements by the father 
that he was displeased with the actions of William, that 
he intended to disinherit him, and a promise that, if the 
other two children should remain at home and “do what 
was right,” they should inherit the property. What they 
were required to do in order to “do what was right” -is, 
by the alleged contract, indefinite and left entirely to con- 
jecture. It was the natural duty of these children, and 
one which the parent could enforce, that they should re- 
main at home and do what was right during theiv minor- 


756 NEBRASKA REPORTS. [Vor. 107 


Warnick v. Warnick. 


ity. The agreement did not specifically require that they 
should remain at home after they had reached their ma- 
jority, nor, indeed, for any definite length of time. There 
is no specification of what acts should be required of these 
two children, even though they remained at home, in 
order that they should become entitled to inherit the 
property of their father, to the exclusion of William. 
Such a condition of preot as is presented here is, in my 
opinion, entirely insufficicnt to establish a clear, definite 
and enforceable contraet and one unequivocal in its 
tevins. No definite consideration is shown. The fact 
that the children remained on the premises afte: their 
majority is not referable to any agreement requiting them 
to do so, and cannot be held to be performance by them 
of any contractual stipulation. The fact that they re- 
mained at home, and may be considered to have done 
what was right, during their minority, being something 
that they were by law required to do, regardless of con- 
tract, constitutes no consideration. Had the two chil- 
dren always done what was right but left the place at 
their majority, is it to be supposed that their father 
would have wished to disinherit them? Had the father 
changed his mind after these two children had remained 
at home during their minority and after they had al- 
ways done what was right during that time and at all 
times afterwards, it would not have been a fraud upon 
them, had he refused to give the property to them, to 
the exclusion of William, for they would not then have 
rendered to him anything which should not have been 
rendered in the absence of any such agreement. Not 
only is there a failure of proof of any definite contract, 
from which the specific obligations of the parties can be 
ascertained, but there is nothing to take this case, in any 
event, as I view it, from under the operation of the statute 
of frauds. 
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A mere declaration by a parent that he intends to 
disinherit a child, because the child has been disobedient, 
or because he has no love for the child, will not, in law, 
work a disinheritance. Neither could an inheritance of 
certain. children be enlarged, at the expense of other 
heirs in the estate, by such a declaration. The contract 
which is claimed to have been proved does not go, te any 
substantial degree, farther than the mere making of 
such declaration. 

It seems to me that the rule, established by the opinion 
in this case, goes far to leave the matter of the descent of 
property to the hazard of verbal testimony, and to undo 
the salutary purpose furnished by the statute, which re- 
quires that wills shall be in writing and shall be executed 
in the presence of disinterested witnesses. 


JOHN L. DONELLAN, APPELLEB, V. OREGON LUMBER CoM- 
PANY, APPELLANT. 


Finep Fresruary 16, 1922. No. 21641. 


Brokers: Commissions. The plaintiff, a lumber and box broker, un- 
dertook to sell box shooks on commission. He secured agree- 
ments, which were in the nature of options to the buyer, to pur- 
chase shooks in car-load lots at specified prices, the same to be 
manufactured and shipped on specifications being furnished and 
orders for shipment being given during the term of contract. 
Held, that plaintiff was only entitled to commission on cars act- 
ually ordered and shipped within the time limited; that to be en- 
titled to any further commission he must have secured for the 
defendant a contract under which the defendant could have com- 
pelled acceptance of the additional cars of shooks, on which com- 
mission is claimed, or compelled the purchaser to respond in 
damages. 


AppraAL from the district court for Douglas county: 
WirtraM A. Repick, Juper. Reversed. 


Sears, Horan & Sheppard, for appellant. 
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Matthew Gering, Kenneth 8. Finlayson and A. L. Tidd, 
contra. 


Heard before Mornisspy, C.-J.. ALDRICH, FLANSBURG 
and Ross, JJ., Brown and Exprep, District Judges. 


ELpreb, District Judge. 

The plaintiff, a lumber and box broker, brought this 
action against the defendant in the district court for ¢ 
Douglas county, to recover brokerage commissions on 
sales alleged to have been made on behalf of the de- 
iendant. 

The plaintiff in his petition alleges that about June, 
1916, the defendant orally employed the plaintiff to sell 
box shooks, and agreed to pay him a brokerage con- 
mission of 5 per cent. on net amount of sales made by 
him during such employment; that, pursuant to such con- 
tract, plaintiff on September 8, 1916, sold for the defen- 
dant to Morrell & Company 50 car-loads of box shooks 
at the total net price of $19,951.20; that plaintiff was — 
entitled to a commission therefor of $997.56, and that 
there has been paid thereon only $179.61; that on or 
about September 23, 1916, plaintiff sold for the defen- 
dant to the Cudahy Packing Company 350 car-loads of 
box shooks at a total net price of $162,758.60; that plain- 
tiff was entitled to a commission therefor of $8,137.93, 
and that there has been paid thereon only $2,855.28. 

The defendant for answer alleges that plaintiff sub- 
mitted to the defendant for its acceptance certain con- 
tracts for the furnishing of shooks for the period of one 
vear from and after date of acceptance of contracts; that 
it agreed to pay the plaintiff on such of the orders as de- 
fendant eould furnish through its own mills a com- 
mission of 5 per cent., and on all shipments furnished 
thereunder from other mills a cOmmission of 3 per cent.; 
pleaded the established trade custom of the lumber busi- 
ness through brokers; that plaintiff submitted to the de- 
fendant an order from Morrell & Company for said 
company’s requirements of box shooks for a period of 
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one year, and that the defendant obligated itself to pay 
plaintiff a commission of 5 per cent. on all shipments 
under said contract, of its own manufacture, and 3 per 
cent, on shipments procured by the defendant from other 
mills; that the defendant shipped Morrell & Company 
from its Gwn mill 7 car-loads and paid plaintiff commis- 
sion thereon at the rate of 5 per cent.; that it shipped 
all cars for which it received specifications and shipping 
directions during the period of contract; that plaintiff 
submitted to the defendant an order from the Cudahy 
Packing Company for said company’s requirements of 
box shooks for the period of one year; that it obligated 
itself to pay plaintiff a commission of 5 per cent. on all 
shipments under said order, of its own manufacture, and 
8 per cent. on all shipments froin other mills; that de- 
fendant shipped Cudahy Packing Company from its own 
mills 53 car-loads of box shooks and paid plaintiff the 
commission due; that defendant also shipped from other 
mills 1388 car-loads of shooks and paid plaintiff his com- 
inission thereon at the vate of 3 perv cent.; that it was 
the duty of the Cudahy Packing Company and plaintiff to 
furnish specifications and shipping directions; that de- 
fendant shipped all cars for which specifications and 
shipping directions were sent within the time limit of the 
contract. : 

There was a verdict and judgment for plaintiff for 
$4,827.09, and the defendant appealed. 

There are numerous assignments of error made by ap- 
pellant in its brief, some going to the rulings on evidence, 
and others to the instructions given and refused. These 
assignments may be condensed into three questions, the 
determination of which will dispose of the case: (1) 
What contract was made between the plaintiff and the 
defendant? (2) What contract was made for the sale 
of shooks to Morrell & Company? (3) What contract 
was made for the sale of shooks to the Cudahy Packing 
Company? 

Plaintiff’s brokerage contract involves two disputed 


760 NEBRASKA REPORTS. [Vor. 107 


Donellan v. Oregon Lumber Co. 


contentions: That is, plaintiff claims he was to have a 
commission of 5 per cent. of the net amount of all cars 
ordered by the terms of the contract, whether shipped or 
not; and the defendant claims (a) that plaintiff was en- 
titled to commission on cars ordered and shipped under 
the contract and within the time specified, that where no 
specifications or shipping directions were furnished dur- 
ing the time limit, and consequently shipments were not 
nade, then there was no obligation to pay a commission; 
(b) that the commission was to be 5 per cent. on shooks 
furnished by defendant from its own mill, and 3 per 
cent. on shooks furnished through other companies. 

The plaintiff in his petition claims that he was to be 
paid a commission on net amount of “all sales made by 
him.” If the commission was on the “sale,” and not 
merely the securing of an option—and that appears to be 
the theory on which the petition was drawn and is the 
only reasonable interpretation that can be put upon the 
contract—then the right to commission on any cars of 
shooks not actually ordered shipped during the time 
covered by contracts depends upon the contracts of 
Morrell & Company and Cudahy Packing Company. 
Before the plaintiff was entitled to a commission on any 
cars not shipped he must have secured for defendant 
a contract under which defendant could have compelled 
the acceptance of the additional cars of shooks on which 
plaintiff claims a commission, or have compelled the pur- 
chaser to respond in damages. 

The transaction with Morrell! & Company was con- 
ducted through correspondence. Prior to June 3, 1916, 
there appears to have been some negotiations between 
plaintiff, defendant, and Morrell & Company not shown 
by the record. June 3, 1916, the defendant wrote plain- 
tiff as follows: 

“We are handing you herewith contract made out in 
duplicate properly signed. We request that you check 
the same over, and we believe that you will find it to be in 
order and as you intended it, and we ask that you secure 
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the signature of John Morrell & Company at as early a 
date as possible, leaving with him one copy for his files 
and returning the other to us, and we trust that there 
will be no further delay in this matter, and that we shall 
receive the document properly executed with shipping 
instructions at an early date. If there is any part of 
the contract that is not clear or in line, we will thank 
you to take it up with us immediately, as we are desirous 
of knowing just when we shall commence shipment on 
this contract: We also mention in this letter that if the 
contract is properly executed by your customer and re- 
turned to us, that on all shipments during the life of 
this contract, a 5% brokerage on the net amount 
is to be paid to Mr. W. J. Foye of Omaha, Nebraska. 
This we believe is in line with your request as covered by 
the contract. If this commission is not to be made pay- 
able to Mr. Foye but to yourself, you will kindly advise 
us. In other words, if you secure this business you are 
entitled to the 5% brokerage on the net amount of the 
invoice, less the freight charges.” 

June 8, 1916, the plaintiff replied to the defendant: 

‘‘Am pleased to acknowledge receipt of your courteous 
favor of the 3d inst. with inclosure of your contract in 
duplicate for John Morrell & Co. I checked over all the 
sizes and prices as noted on the contract, and wish to ad: 
vise that same are correct. As per my letter of the 2d 
inst., there are several of the export boxes the use of 
which are now discontinued, while there are five addi- 
tional boxes, sizes of which 1 forwarded on the same date 
awaiting your quotations and which are to be added to 
the list of export boxes. I ain pleased to advise that I 
will send you an order for the first car for Morrell & Co., 
within the next few days, and will have the contract 
properly executed after receiving the additional quota- 
tions, adding same to the contract upon instructions from 
you. Shipments‘are to commence immediately, and the 
bulk of their orders are duving the winter season, which 
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should make more desirable business for you as it does 
not come during the rush season.” 

The contract was never signed by Morrell & Company, 
but the draft of contract as offered in evidence is for the 
term from June 1, 1916, to September 1, 1917, and for 
“such sawed and dressed western pine shooks as buyer 
may order for the period above mentioned.” 

September 4, 1916, Morrell & Company wrote plain- 
tiff as follows: 

“We are pleased to advise that we expect to draw about: 
90% of our box shooks from the Oregon Lumber Co., 
and as soon as we can get the matter of the few cars for 
immediate shipment which we will find it necessary to 
contract for closer to home, will mail you signed con- 
tract form. You will please arrange immediately to 
protect us on a minimum of 30 cars and a maximum of 
50 cars at prices quoted, acknowledging receipt of this 
letter so that we will know that everything is under- 
stood between us.” 

On receipt of the foregoing letter plaintiff wrote the 
defendant: 

“T am pleased to send you ‘herewith copy of letter just 
received from John Morrell & Company, of Sioux Falls, 
8S. D., also copy of my reply to them. Will allow their 
letter to me and my reply to act as contract until such 
time as they are able to forward me formal signed con- 
tract, which you will note from their letter should not be 
very long. a 

At the same time the plaintiff sent to John Morrell & 
Yompany the following letter: 

“T am pleased to acknowledge receipt of your valued 
favor of the 4th inst., advising that you will order from 
the Oregon Lumber Company box shooks at prices pre- 
viously quoted, with minimum of 30 cars, maximum 50 
cars, and that you will shortly forward contract properly 
signed. Am pleased to advise that I have sent the 
Oregon Lumber Company copy of your letter, and that - 
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same will act as contract until your formal signed con- 
tract is received.” 

On September 8, 1916, the defendant replied to plain- 
tiff: 

‘We also note your letter to John Morrell & Company 
and their reply back to you, and we appreciate your hay- 
ing gotten this business in the shape you have, and we 
will protect you on this business and trust that we will 
be able to serve Morrell & Company in such a manner 
that it will merit their future business.” 

And on September 11, 1916, the plaintiff wrote the de- 
fendant: , 

“f am pleased to acknowledge receipt of your favor 
of the 8th inst., advising that you will protect me on the 
Morrell & Company contract.” 

The foregoing closed the transaction so far as any 
arrangements for a contract was made between the de- 
fendant and Morrell & Company. It also contains the 
only agreements with reference to the payment of com- 
missions on this particular business. The letter of 
June 3, 1916, defendant to plaintiff, which is the letter 
with which draft of contract was inclosed, provides that 
on all shipments during the life of this contract a 5 per 
cent. brokerage on net amount .is to be paid. Under the 
arrangement made, Morrell & Company ordered and de- 

fendant shipped seven cars of shooks, and plaintiff was 
' paid a commission of 5 per cent. on all such shipments. 
Later, and after the expiration of term of contract, 
Morrell & Company, through plaintiff, ordered another 
car; but on their attention being called to the fact that 
contract had expired, it was agreed between defendant 
and Morrell & Company that car should be shipped, not 
under old contract, but was to be considered new busi- 
ness. Plaintiff concurred in that arrangement and was 
paid a commission on that car. Then, about the same 
time, plaintiff endeavored to negotiate another contract 
between the same parties for the ensuing year. The 
parties to the contract construed it as having expired at 
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the time the eighth car was ordered, that being a practical 
construction, and the only logical one, it should control in 
this case. The defendant shipped all the cars ordered 
by Morrell & Company, and as there was no contract se- 
cured by which Morrell & Company was bound to order 
any particular number of cars during the term of the 
contract, we conclude that the plaintiff is entitled to no 
further commission on account of any sales made to 
Morrell & Company. The jury should have been so in- 
structed. 

The plaintiff secured and submitted to the defendant 
a draft of contract from the Cudahy Packing Company, 
which provided that the defendant was— 

“To manufacture and sell to the Cudahy Packing Com- 
pany a minimum of 300, with maximum of 350, cars 
Oregon pine box shooks to be taken as needed at any of 
our branches, as per specifications to be furnished. * * * 
The Cudahy Packing Company, in consideration of the 
foregoing, hereafter agrees to order and receive from the 
Oregon Lumber Conipany, Oregon pine box shooks as 
above specified, until the above quantity is taken.” 

The defendant refused to accept the contract but ob- 
jected to the provisions above quoted, and on September 
30, 1916, wrote to the plaintiff: 

“We are returning, herewith, memorandum of agree- 
ment as drawn up by the Cudahy Packing Company and 
would ask that same be corrected to read that this 
quantity of boxes to be ordered out within twelve months 
from date of acceptance of the same. Our understanding 
is that they are contracting for one year’s supply but ac- 
cording to this they have an option on three hundred 
and fifty car-loads and there is no period stated when 
they are to be called for. We do not care to have the 
contract run for over a year, and it is further to be un- 
derstood that any amount which has not been taken at 
time, contract is to be considered filled. We note they 
have made it a minimum of three hundred or a maximum 
of three hundred and fifty, while we understood from 


VoL. 107] JANUARY TERM, 1922. 765 


Donellan v. Oregon Lumber Co. 


their inquiry, that they had a minimum of two hundret 
and fifty with a maximum of three hundred, but if they 
insist we will take care of the three hundred and fifty, 
but want it understood that all is to be called for within 
twelve months. * * * Please have the Cudahy con- 
tract corrected as suggested above.” 

The: plaintiff testified that after receiving that letter 
he made an effort to have the contract changed in com- 
pliance with defendant’s request. October 6, 1916, plain- 
tiff wired Cudahy Packing Company: 

“Contract satisfactory in all particulars to Oregon 
Lumber excepting must cover only to end of nineteen 
seventeen. Will write you fully Saturday also advising 
car numbers of all shipments from Oregon Lumber and 
Multnomah ain also tracing shipments returning contract 
for correction will reach you early Monday.” 

And on October 7, 1916, plaintiff wrote the Cudahy 
Packing Company: 

“Referring to contract for box shooks for your So. 
Omaha and Sioux City plants which you placed with the 
Oregon Lumber Company through me, wish to advise that 
T am in receipt of a letter from the Oregon Lumber Com- 
pany under date of Sep’t 30th, in which they request that 
the contract be changed to read that the quantity of boxes 
ordered is to be taken out within twelve months from 
date of acceptance of the contract. They say they do 
not care to have the contract run indefinitely, and it is 
further to be understood that any amount not taken in 
that time, contract is to be considered filled.” 

On October 9, 1916, the Cudahy Packing Company 
wrote to the defendant: 

“In connection with our contract Sept. 23d, for 350 
cars of box shooks, to be taken as needed, it is undei- 
stood that deliveries are not to commence until April, 
1917, and to continue for a period of one year from that 
date, when contract will be considered completed.” 

The plaintiff, on October 10, 1916, wrote the defendant : 

“Again referring to your favor of the 30th ult., re- 
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garding the Cudahy contract, I am returning same to you 
herewith, with letter of October 9th, in duplicate from 
their purchasing agent, which is to be made a part of con- 
tract, and contains the correction you requested.” 

And on August 16, 1918, the plaintiff wrote the Cudahy 
Packing Company: 

“Please refer to contract 1 arranged between your com- 
pany and the Oregon Lumber Company in 1917, covering 
300 to 350 car-loads box shooks. The Oregon Lumber 
Company has advised that subsequent to my arranging 
the contract between your two companies, there has been 
mutual arrangements between your company and the 
Oregon Lumber Company to the effect that the contract 
would expire April 1, 1918, and that any specificatious 
that were not in the hands of the Oregon Lumber Com- 
pany before that date would uot be binding on them 
under the contract. Will you kindly advise me fully re- 
garding the above? I am interested in commissions cov- 
ering the entire contract arranged, and any subsequent 
arrangements such as above, have not been concurred in 
by me or by any waiver from me of commissions in the 
premises, I am, therefore, anxious to learn the exact 
status of the matter in question, as my records show that 
shipments have been made covering only about half the 
number of cars covered by the contract.” 

On August 19, 1918, the Cudahy Packing Company re- 
plied to the plaintiff as follows: 

“Tf you will refer to correspondence passed between 
us at the time this contract was made you will notice in 
vour letter of October 7, where we had been requesting 
you to return the signed contract, you stated that the 
Oregon Lumber Company did not want to sign the con- 
tract for any quantity without a specified time in which 
to take delivery, but that they would be willing to make 
the contract for one year from the date of acceptance. 
We replied to this letter, under date of Oct. 9th to the 
effect that we understood deliveries were to commence 
April 1, 1917, and to continue for a period of one year, 
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when the contract would be considered completed.” 

The contract above quoted from, as modified and sup- 
plemented by the letters set out, is the contract secured 
by plaintiff for defendant from the Cudahy Packing 
Company. The plaintiff’s right of recovery, for com- 
mission on any cars of shooks not ordered shipped within 
the life of the contract, depends upon the interpretation 
to be placed thereon. 

This evidence shows that, when the contract was orig- 
inally submitted to the defendant for its approval, it pro- 
vided for a minimum and a maximum number of cars to 
be taken as needed by the Cudahy Packing Company, but 
specified no length of time within which they should be 
ordered. The defendant refused to accept the contract 
with those provisions, but insisted that the term of the 
contract should be limited to one year, and, further, that 
any amount not taken in that time, contract was to be 
considered filled. The Cudahy Packing Company agreed 
to this codification. The plaintiff in his letter of August 
16, 1918, to the Cudahy Packing Company intimates that 
such modification was without his knowledge, and states 
that it was not concurred in by him; however, the modi- 
fication was made through correspondence in which the 
plaintiff took an active part, as shown by the excerpts of 
Jetters above set forth. The plaintiff was instrumental in 
securing the Cudahy Packing Company to agree to the 
modification requested by the defendant. This contract 
as modified is the only contract shown to have been con- 
summated between the defendant and the Cudahy Pack- 
ing Company. The contract as finally agreed upon does 
not provide for any specific number of cars of shooks to 
be furnished, but merely that such cars as were ordered 
shipped during the term of the contract should be fur- 
nished. There was in fact no sale of any shooks under this 
final arrangement until there were specifications furnished 
and orders for the shipment given; it was merely an 
agreement in the nature of an option given to the Cudahy 
Packing Company to purchase shooks at specified prices 
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during the term of the contract. It appears from the 
correspondence passing between the plaintiff and the 
Cudahy Packing Company in August, 1918, that the 
Cudahy Packing Company as well as the defendant inter- 
preted the contract as being fully performed at the end 
of the year, regardless of the number of cars furnished. 
That is the reasonable and practical construction. The 
defendant shipped all the cars ordered by the Cudahy 
Packing Company, and as there was no contract secured 
by which the Cudahy Packing Company was bound to 
accept any greater number of cars, we conclude that the 
plaintiff is not entitled to commission for the sale of any 
shooks in addition to the cars actually ordered and 
shipped. The jury should have been so instructed. 

The plaintiff has been paid by the defendant com- 
mission at the rate of 5 per cent. on all cars of shooks 
furnished by the defendant to the Cudahy Packing Com- 
pany from its own mills. It appears that there were a 
number of car-loads of shooks shipped on the Cudahy Pack- 
ng Company order, under the contract, through mills other 
than the mills of the Oregon Lumber Company; the de- 
fendant has paid a commission of 3 per cent. on those 
cars, and plaintiff claims that he is entitled to an addi- 
tional 2 per cent. commission on such cars. The original 
proposition made by plaintiff to defendant was to secure 
the orders for a commission of 5 per cent. In a subse- 
quent letter he indicated that he would secure the busi- 
ness for a commission of 3 per cent., but the plaintiff now 
claims that the writing of 3 per cent. in that letter was 
a clerical error. The agreement regarding the commis- 
sion was finally consummated at a meeting in plaintiff’s 
office between plaintiff and one Eccles, the president of 
the defendant company. These parties both. testified as 
to what was said at that time, but their testimony is in 
sharp conflict. The defendant, on making shipments 
under the contract, submitted to plaintiff or his assignee 
duplicate invoices of the shipments, indicating the place 
of origin. The plaintiff having assigned his interest 
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in the commission to one Foye, on a later date made up 
a tabulated statement showing the commissions on the 
different shipments, figuring the shipments from defen- 
dant’s mills at Baker, Oregon, at 5 per cent., and from the 
other mills on a basis of 3 per cent. He made no com- 
plaint or objection direct to the defendant in regard to 
the amount of commissions allowed him, but claims to 
have mentioned the matter to the president of the com- 
pany in a personal interview, and offers some explana- 
tions for his actions in failing to object to the 3 per cent. 
cominission, and in making the tabulated statement above 
referred to. Whether the brokerage contract entitled 
plaintiff to a commission of 5 per cent. or 3 per cent. on 
such shipments was a question concerning which different 
minds inight arrive at different conclusions and was prop- 
erly submitted to the jury. 

For the reasons stated in the foregoing opinion, the 
judgment of the district court is reversed and the cause 
remanded. 

REVERSED. 


Cari T. WAGNER, APPELLEE, V¥. UntoN Stock Yarps Com- 
PANY: WALKER D. HINES, APPELLANT. 
FILED FEBRUARY 16, 1922. No. 21698. 
1. Continuance: JurRispiction. The municipal court has jurisdiction 
to try a case and enter judgment against defendant, notwith.- 
standing the adjournment of the case for more than 90 days, 


where the adjournments were on the application of the defendant, 
or by consent of the parties. 


Where, in an action pending in the municipal 
court, eoutimianeee were had beyond the period of 90 days by 
agreement of parties, and, on a date to which the case had been 
continued by agreement, the record shows, “This cause is con- 
tinued indefinitely by agreement of the attorneys, to be taken 
up at such time as attorneys agree upon, or fixed by the court 
for trial,” held that, under such stipulation, the court had juris- 
diction to try the case and enter judgment on a date fixed by 
the court. 
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: Where, in such case, the muncipal court on the 

date for which a case is set for trial is actually engaged in the 

trial of another case, and, for that reason, adjourns the case 
until the following day, jurisdiction is not lost. 

4. Evidence examined, and held sufficient to sustain verdict. 
Bailroads: Costs: AtTrorNEY’s Freres. The taxing of an at- 
torney’s fee as a part of the costs under the provisions of section 
6063, Rev. St. 1913, as amended by chapter 134, Laws 1919, not 
being a fine, penalty, or forfeiture, may be taxed as a part of the 
costs in an appropriate action against the director general of rail- 
roads. 


6. Parties. On motion of plaintiff the name of James C. Davis, 
director general and agent, is substituted as defendant, instead 
of Walker D. Hines, director general of railroads. 


ApPEAL from the district court for Douglas county: 
Lee S. Esterte, Jupce. Affirmed. 


Wymer Dressler, Robert D. Neely and Paul 8. Topping, 
for appellant. 


Arthur C. Pancoast, contra. 


Heard before Morrissey, C. J., ArpRicH, FLANSBURG 
and Ross, JJ., Brown and Exvprep, District Judges. 


Exvprep, District Judge. 

This is an action brought in the municipal court of 
Omaha, Douglas county, Nebraska, to recover damages 
for the loss of one hog from a shipment of mixed live 
stock made by the plaintiff from Hooper, Nebraska, to 
South Omaha, Nebraska; the shipment being consigned 
to the Farmers Union Live Stock Commission Company. 
In the municipal court, judgment was rendered in favor 
of the plaintiff aud against the defendant director general 
of railroads, and in favor of the defendant Union Stock 
Yards Company. The defendant director general of rail- 
roads appealed the case to the district court for Douglas 
county, where the judgment was again in favor of the 
plaintiff, and the defendant has brought the case here for 
review. : 

In the district court, the director general moved that 
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the action be dismissed, for the reason that the municipal 
court did not have jurisdiction at the time it rendered 
judgment therein. The overruling of this motion is the 
principal error urged. 

The transcript shows that the plaintiff filed a bill of 
particulars in the municipal court June 17, 1919, and that 
summons was issued returnable June 24, 1919. After 
several previous adjournments the record shows: 

“October 7, 1919, this cause is continued indefinitely 
by agreement of the attorneys, to be taken up at such 
time as attorneys agree upon, or fixed by the court for 
trial.” 

“December 10, 1919, set for trial December 17, 1919, at 
1:30 p. m., by agreement of attorneys.” 

“December 17, 1919, at 2 p. m., the parties appeared 
and cause came on for trial. * * * The defendant 
moved court to dismiss action for reason that the evidence 
is not sufficient. Motion taken under advisement until 
December 18, 1919, at 9 a. m” 

“December 18. 1919, at { a. m., the attorneys for the 
plaintiff and the defendants appeared and motion was 
overruled, and the cause continued to January 19, 1920, 
at 2 o’clock p. m., to take further testimony and for 
‘Surther trial, on the request of the plaintiff.” 

“January 19, 1920, at 2 o’clock p. m., the court being 
engaged in the trial of another case, * * * this 
cause is continued to January 20, 1920, at 2 p. m.” 

“January 20, 1920, at 2 p. m., this cause came on for 
further heaving of testimony * * * and for sub- 
initting to the court all the evidence and arguments of 
attorneys. The court took the case under advisement 
until January 22, 1920, at 2 p. m.” ; 

January 22, 1920, at 2 p. m., the judgment was ren- 
dered by the municipal court from which appeal was 
taken. 

The municipal court did not lose jurisdiction to enter a 
judgment in this case, notwithstanding the adjournment 
of the case for more than 90 days, where such adjourn- 
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ments were on application of the defendant, or by con- 
sent of the parties. Fischer v. Cooley, 36 Neb. 626; In re 
Estate of Green, 102 Neb. 306. 

It is apparent that all adjournments of the case, after 
the expiration of the ninety-day period, and prior to 
January 20, 1920, were made by the consent of both 
parties. It would also seem that the defendant partic- 
ipated in the proceedings had on January 20, as the 
record indicates that the case was submitted to the court 
on “the evidence and arguments of attorneys.” 

Where the record shows the jurisdiction of the muni- 
cipal court has once attached, as in this case, the presump- | 
tion that subsequent proceedings were regular will be 
indulged in until the contrary is shown. Kuker v. Bein- 
dorff, 63 Neb. 91; In re Estate of Green, 102 Neb. 306. 
The record indicating that the attorney for the defendant 
participated in the proceedings had on January 20, 1920, 
jurisdiction was not lost. Had the defendant not ap- 
peared on the date to which the case was adjourned, still, 
it appearing that the court was on the 19th day of 
January, -1920, actually engaged in the trial of another 
case, the adjournment of the case, for that reason, until 
the following day, would be authorized. Jn re Estate 
uf Green, supra. ; 

There is another reason why the court did not lose 
jurisdiction in this case. On October 7, 1919, the parties 
agreed in open court that the cause should be continued 
indefinitely to be taken up at such time as the attorneys 
agreed upon, “or fixed by the court for trial.” If the 
patties did not specifically consent to the adjournment of 
the case to the date on which the trial was finally com- 
pleted, it was at least a date “fixed by the court for trial.” 
The defendant, having made such agreement, ought not 
now be heard to complain of the action of the court in 
pursuance thereof. 

It is contended that the evidence was not’ sufficient to 
sustain the verdict; that it did not appear that the plain- 
tiff was the owner of the hog that was lost; nor that it 


Vor. 107] JANUARY TERM, 1922. 773 


Wagner v. Union Stock Yards Co. 


was lost by the defendant. These were questions of fact, 
properly submitted to the jury. We have examined the 
record and conclude that the evidence was sufficient to 
sustain the verdict. 

Some complaint is made of the rulings of the court in 
excluding testimony offered to show other shipments from 
the station at Hooper, on the date in question, to the 
same consignee at South Omaha,-and the possibility of 
plaintiff's hog becoming intermingled with one of such 
shipments. Such evidence was immaterial under the 
issues in this case, and was properly excluded. 

Finally, it is urged that the court had no authority to 
tax an attorney’s fee as part of the costs; that the 
statutes of Nebraska relating to the taxation of attor- 
ney’s fees does not apply to cases where the director gen- 
cral of railroads is defendant, on the theory that the 
taxation of such fce amounts to a fine, penalty or for- 
feiture. General order No. 50 is cited, which provides 
for the bringing of actions growing out of the possession, 
use, control or operation of the railroads against the 
director general, but that the order shall not apply to 
actions, suits or proceedings for the recovery of fines, 
penalties or forfeitures. That the taxation of attorney’s 
fees under the provisions of section 6063, Rev. St. 1913, as 
amended by chapter 134, Laws 1919, is not a fine, penalty, 
or forfeiture, and that a reasonable attorney’s fee may 
be properly taxed as part of the costs has been deter- 
mined in Nye-Schnueider-Fowler Co. v. Chicago & N. W. 
R. Co., 105 Neb. 151; Marsh & Mursh v. Chicago & N. W. 
R. Co., 103 Neb. 654; Smith v. Chicago, St. P., M. d& O. R. 
Co., 99 Neb. 719. No satisfactory reason has been sug- 
gested why an attorney’s fee should not be taxed as a 
part of the costs in this case against the defendant di- 
rector general. An attorney’s fee of $50 is allowed for 
plaintiff's attorney in this court. 

Plaintiff has also presented a motion to substitute as 
defendant the name of James C. Davis, director general 
of railroads and as agent, under section 206 of the federal 
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transportation act of February 28, 1920 (41 U.S. St. 
at large, ch. 91, p. 461), instead of Walker D. Hines, di- 
rector general of railroads. This motion is sustained. 
The judgment is 
AFFIRMED. 
FLANSBURG, J., dissents. 


ALLAN Dyson v. STATE OF NEBRASKA. 
Frep Fesrvary 16, 1922. No. 21929. 


1. Criminal Law: Eviwence: Svurriciency. “A conviction may rest 
upon the uncorroborated evidence of an accomplice when suf- 
ficient, in connection with the other evidence, to satisfy the jury 
beyond a reasonable doubt of the guilt of the accused.” Lawhead 
v. State, 46 Neb. 607; Hutter v. State, 105 Neb. 601. 


REFUSAL or INnsTrRucTION, Where a proposition em- 
bodied in a requested instruction is covered by an instruction 
given by the court on its own motion, it is not error to refuse 
to give an instruction in the language requested by a party to a 
suit. 


to 


TESTIMONY OF ACCOMPLICE: QUESTION FOR Jury. While 
the attention of the jury is properly directed to the importance 
of cautiously considering the testimony of an accomplice, the 
weight to be given such testimony, as in the case of other 
witnesses, is a matter exclusively for the determination of the 
jury. . 

4, Evidence examined, and held sufficient to sustain the verdict. 


Error to the district court for Morrill county: Anson 
A. WELCH, JupGE. Affirmed. 


R. J. Greene, H. C. Wilson and Richards & Giries for 
plaintiff in error. 


Clarence A. Davis, Attorney General, and CO. L. Dort, 
contra. 


Heard before Morrissky, C.J., ALDRICH, FLANSBURG 
and Ross, JJ., Brown and Exprep, District Judges. 


Vor. 107] JANUARY TERM, 1922. 775 


Dyson v. State. 


Exprep, District Judge. 

The plaintiff in error, hereinafter called the defend- 
ant, was convicted of the offense of burglary. The infor- 
mation charges that the offense was committed on the 
1st day of November, 1920, in Morrill county, Nebraska, 
by breaking and entering a certain box car of the 
Chicago, Burlington & Quincy Railroad Company, with 
the intent to steal goods of the said company. It is not 
contended that the defendant personally or alone com- 
mitted the act charged. The theory of the prosecution 
is that the accused was one of three parties who were 
present at the time of the alleged burglary; acting in 
pursuance of a common design, with the intent to 
commit the offense charged. 

The principal reason urged for the reversal of the 
judgment is that the verdict is not sustained by suf- 
ficient evidence. The conviction, to a large extent, rests 
upon the testimony of one Orville Crain, who testified 
that he knew Allan Dyson (the defendant) and Morris 
Casey on or about November 1, 1920; that he recalled 
being over at the “Y” with Allan Dyson and Morris 
Casey at that time; that a car was broken into by 
Casey, about six caddies of tobacco were taken from 
the car by Casey and handed over to the witness; that 
Dyson was present at the time and all three went back 
to Bridgeport, went down the alley to Charlie West’s 
place, where they left the tobacco; that he does not 
remember if the box car was sealed up, but thinks it 
was; all three were there together, but Dyson was down 
at the end of the car; the car was at Northport, on the 
line of the Burlington. The sheriff testified that he 
found the tobacco, claimed to have been stolen, in the 
store-room back of Charlie West’s house. The other 
evidence offered was mostly in the nature of corrob- 
orative circumstances.. Allan Dyson testified in his 
own behalf, and denied that he was present at the time 
of the alleged burglary, or that he in any manner par- 
ticipated in the offense. 
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The jury were properly instructed by the court that, 
before they could find the defendant guilty, they must 
find that the car was forcibly broken into and entered; 
that the defendant was personally present, acting with 
the person who actnally used force, in pursuance of a 
common design, and with the intent to so participate 
in the act as to insure the success of a common enter- 
prise. The court also fairly instructed the jury, both 
at the request of the defendant, and on its own motion, 
regarding the weight to be given the testimony of an 
accomplice. 

It appears that the defendant was not the party who 
actually broke and entered the car in question; but 
if the jury were satisfied from the testimony and the 
surrounding circumstances disclosed by the evidence 
that the defendant was personally present, with the party 
actnally doing the breaking and entering, at the time 
the alleged offense was committed, or stood guard while 
the act was -being accomplished, and that his presence 
and acts at that time were in pursuance of a common 
design, and with the intent on his part to so participate 
therein as to insure the success of the enterprise, that 
was a sufficient participation to make him a party to 
the commission of the offense. 

It is well established in this state that a conviction 
may rest upon the uncorroborated evidence of an ac- 
complice, when sufficient, in connection with the other 
evidence, to satisfy the jury beyond a reasonable doubt 
of the guilt of the accused. Hutter v. State, 105 Neb. 
601; Lawhead v. State, 46 Neb. 607. 

The testimony was sufficient to carry the question to 
the jury, and it was for the jury to determine its weight. 
The jury and trial court had an opportunity of obsery- 
ing the witnesses while testifying, of which this court 
is deprived. The trial court approved of the verdict of 
the jury, and rendered judgment thereon. It is now 
urged that upon the whole case the evidence is insuf- 
ficient to sustain a conviction. We have set ont enough 
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of the testimony to indicate the character of the evidence. 
While the details as to the commission of the offense were 
not proved with that care that should be exercised by 
prosecuting officers in cases of this character, we con- 
clude that the case is not so lacking in evidence on 
behalf of the state as to warrant interference by this 
court. - 

A number of errors are assigned with reference to 
the admission and rejection of testimony. We have 
examined each of such assignments and find no prejudicial 
error in the rulings. 

Complaint is made of the refusal to give instruction 
No. 1, requested by the defendant, as to the presumption 
of innocence ; it being urged that it was one approved 
by this court. While the instruction tendered may be 
an approved form, yet the trial court gave an instruction 
embodying in substance the proposition covered by the 
requested instruction. The court, having fully covered 
the proposition in its own instructions, did not err in 
refusing to give the instruction in the language requested 
by the defendant. 

At the request of the defendant the jury were in- 
structed : 

“The fact that a person is an accomplice in a com- 
mission of a crime goes to his credibility as a witness, 
and. an accomplice is not entitled to the full credit given | 
to the other witnesses. You will receive such testimony 
with caution, closely scrutinize it in the light of all 
the other evidence in the case, and give to it such weight 
as you may think it is entitled to have.” 

The court also, on its own motion, gave the following 
instruction : : 

“The fact that the witness, Orville Crain, is shown by 
his testimony to be an accomplice does not make him in. 
competent as a witness; the turpitude of his conduct 
does not disqualify him to be a witness. The admission 

of an accomplice as a witness is said to be justified by 
' the necessity in a case, and with the wisdom of the 
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practice you are not concerned. The degree of credit 
which ought to be given to the testimony of a witness 
who is an accomplice is a matter exclusively within 
your province to decide. Great caution in weighing 
such testimony is dictated by prudence and sound reason, 
and, under the Jaw, you may, if you see fit, act upon 
the testimony of the accomplice, and, if satisfied beyond. 
a reasonable doubt from it and all the other evidence 
in the case that the defendant is guilty, then you should 
so find.” 

The action of the court in giving the last instruction 
is criticised, and it is argued that, while the instruction 
requested by the defendant informed -the jury that an 
accomplice was not entitled to the full credit given 
other witnesses, by the instruction given on the court’s 
own motion the defendant’s instruction was so qualified 
as to render it meaningless and inapplicable to the testi- 
mony of the witness Crain. We do not believe the in- 
struction subject to the criticism made. The first sen- 
tence of the defendant’s instruction, standing alone, 
would somewhat invade the province of the jury; but 
when construed with the latter part of the instruction 
it ig not in conflict with the instruction given by. the 
court on its own motion, which advises the jury that 
great caution should be used in weighing the testimony 
of an accomplice, but that the degree of credit which 
should be given the testimony of such a witness was 
a matter exclusively within the province of the jury. 
The rule embodied in the instruction is in accord with 
the former holdings of this court, and with the general 
tule. Lamb v. State, 40 Neb. 312; State v. Sneff, 22 Neb. 
481; 16 C. J. 695, sec. 1422; Randall’s Instruction to 
Juries, sec. 21. 

Finding no prejudicial error in the record, the judg- 
ment appealed from is 

AFFIRMED. 
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EvuGENE D. SIMPSON, APPELLEE, VY. OMAHA & COUNCIL ~ 
BLurrs STREET RAILtway COMPANY, APPELLANT. 


Fitep Frepruary 16, 1922. No. 21675. 


1. Release: AvoipaNce: MuruaL Misraxse. To avoid a _ written 
release of damages for personal injuries on ground of mutual 
mistake of the parties, the mistake must relate to a present or 
past fact or facts that are material to the contract of settle- 
ment, and not to an opinion as to the future conditions as to 
results of present known facts. : 


2. A mistake as to the future develop- 
ment of a ignowiti injury is one of opinion, and: not a mistake 
as to fact. 

3. Bar: Unknown Inguries. Where one who has _ sus- 


tained personal injuries and with his attention directed to the 
known injuries, which are trivial, contracts for the settlement 
of his damages with reference thereto, in ignorance of other and 
more serious injuries, both parties believing that the known 
injuries are the only ones sustained, then there is a mutual 
mistake, and a release executed under such mistake, although 
couched in general terms, will not bar an action for the more 
serious and unknown injuries. 


APPEAL from the district court for Douglas county: 
CHanies A. Goss, JupGE. Affirmed. | 


John L. Webster and Wilham M. Burton, for appel- 
lant. 


Magney & Magney, contra. 


Heard before Letron, DEAN, Day and Axpricn, JJ., 
Goon, District Judge. 


Goop, District Judge. 

This is an appeal by the defendant from the district 
court for Douglas county, in an action wherein plaintiff 
recovered a judgment for $12,000, for personal injuries 
sustained while he was attempting to board one of de- 
fendant’s cars at the intersection of Sixteenth and Far- 
nam streets in the city of Omaha on the 4th day of 
February, 1918. 
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Plaintiff alleged that while in the act of boarding 
the car as a passenger, and when he had one foot on 
the step of the car and one hand grasping the hand-rail, 
the car was negligently, suddenly started, and threw 
him to the pavement on his hands, knees and stomach, 
and that in consequence he sustained. a severe shock to 
his nervous system, causing a nervous break-down, melan- 
cholia, permanent mental impairment, and that he there- 
by became mentally incompetent and practically insane. 

Defendant denied that plaintiff received any severe 
injury; denied any negligence; and alleged that plaintiff’s 
ailment and condition from which he was suffering was 
due to causes other than the accident; and, in addition, 
set up a release, signed by the plaintiff on the 18th day 
of March, 1918, wherein and whereby the plaintiff, for 
a consideration of $50, then paid, released the defendant 
“from any and all cause or causes of action, costs, charges, 
claim or demand, of whatever name or nature, in any 
manner arising or to grow out of an accident occurring 
Monday, February 4, 1918, at Sixteenth and Farnam 
in the city of Omaha, Douglas county, Nebraska, whereby 
I received and sustained personal injury and damage 
to my clothing while boarding the rear end of an east- 
bound Farnam line closed motor car, and falling to the 
pavement.” 

Plaintiff in his reply admits the execution of the re- 
lease, and the receipt of the $50, and alleges that at the 
time of its execution the only injuries of which he knew, 
‘or by the exercise of reasonable diligence could have 
known, consisted of a superficial injury to his knee, and 
the damage to his clothing, consisting of a tear across. 
the knee of his trousers, and that the sum of $50 was a 
fair and adequate compensation for the damages he had 
sustained up to that time; that it was the intention of 
both parties to the settlement to fairly compensate plain- 
tiff for all his injuries, but these injuries above recited 
were the only ones known to the parties, and the settle- 
ment and release had reference to those only, and that 
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the injuries for which he now seeks recovery had not 
then manifested themselves, and that said release was 
executed under a mutual mistake as to the nature 
‘and extent of the injuries, and that the release was 
never intended to cover any other injuries than those 
known at the time of signing the release, and mentioned 
therein, and no claims or causes of action were intended 
to be barred except those growing out of the then known 
injuries, and further alleges that no release from damages 
for the injuries from which he is now suffering, and 
for which he seeks a recovery in this action, has ever 
been executed, and that said release is therefore not a 
bar to this action. 

Appellant argues that the evidence is insufticient to 
show that there was any mutual mistake at the time of 
making the settlement and execution of the release. 
There is no conflict in the evidence on this point, but the 
question is as to the deductions to be made therefrom 
and the legal effect thereof. The record discloses that 
appellee, who was a traveling salesman, and who was 
at the time of the accident on his way to St. Louis, con- 
tinued his journey and went about his business as usual; 
that at the time of the accident he sustained a lacerated 
or skinned knee, a bruised hand and torn trousers; 
that for a few days he was stiff and lame. Appellee re- 
turned to Omaha in a few days, and notified appellant’s 
claim agent that he had received an injury and damage 
to his clothing, and disclosed the nature and extent of 
his injuries, as he then supposed they were. Appellee 
continued his work as a salesman, and on March 18, 
1918, some six weeks after the accident, he called on ap- 
pellant’s claim agent and asked for a settlement. At 
that time he believed, and stated, that he was all right, 
and had fully recovered. The only personal injuries 
then known to either party were the skinned knee, 
bruised hand, and shock incident thereto. These were 
the only ones discussed. The claim agent saw nothing 
to indicate that appellee was not fully recovered. There 
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was no talk of other possible unknown injuries, or of 
any future unfavorable conditions that might arise from 
the known injuries. The claim agent asked appellee. 
what he thought he should receive to recompense him 
for the shock and suffering and the torn clothing, and 
appellee answered that he thought he ought to receive 
$50, and this amount was paid him, and the release 
executed. It was several weeks thereafter before ap- 
pellee became aware that he had sustained other in- 
juries than those known and talked of at the time of the 
settlement. He first noticed that he could not make 
out his statements and accounts, became confused and 
forgetful, and grew worse, and became emotional and 
depressed, and suffered from melancholia. The evi- 
dence shows that at the time of the trial, in April, 1920, 
appellee was mentally incompetent and without hope 
of recovery. The jury found the fall from the car was 
the cause of his present condition. Are these facts 
sufficient in the eyes of the law to constitute a mutual 
mistake? 

There seems to be a very great confusion in the 
opinions of the various courts as to what is required 
to avoid a release for personal injuries on the ground 
of mutual mistake. What we believe to be the true 
rule is that the mistake must relate to either a present 
or past fact or facts that are material to the contract of 
settlement, and not to an opinion as to future conditions 
as the result of present known facts. A mistake as to 
the future development of a known injury is a matter 
of opinion, and is not one of fact, and is not such a 
mistake as will avoid a release; but, where the mistake 
is as to the extent of the injury due to unknown con- 
ditions or relates to injuries that were wholly unknown, 
then the release may be avoided, unless it further ap- 
pears that the parties were contracting with respect to 
possible unknown injuries, and the releasor intended 
to relinquish all claims, whether known or unknown. 
In the latter case there would be no mutual mistake. 
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Where one who has sustained personal injuries, and 
with his attention directed to the known injuries, which 
are trivial in their nature, contracts for the settlement 
of his damages with reference thereto, in ignorance of 
other and more serious injuries, both parties at the 
‘time believing that the known injuries are all the in- 
juries sustained, then there is a mutual mistake, and 
the release, although couched in general terms, should 
be held not to be a bar to an action for the more serious 
and unknown injuries. The views herein expressed find 
support in the following authorities: 

23 R. C. L., 390, sec. 20; Meclsaac v. McMurray, 77 N. H. 
466, L. R. A. 1916B, 769, and note thereto, wherein many 
authorities are collected; Dominicis v. United States 
Casualty Co., 116 N. Y. Supp. 975; Shook v.. Illinois C. R. 
Co., 115 Fed. 57; Great N. R. Co. v. Fowler, 136 Fed. 
118; Gold Hunter Mining & Smelting Co. v. Bowden, 
252 Fed. 388; Reddington v. Blue & Raftery, 168 Ia. 34; 
Owens v. Norwood-White Coal Co., 188 Ia. 1092; 34 
Cyc. 1058. 

The record in this case fully justified the conclusicu 
that the release was executed under a mutual mistake 
of the parties, and does not therefore bar plaintiff from 
recovery of damages for the injuries that were unknown 
to both parties at the time the release was executed. 

Appellant insists that whether there was a mutual 
mistake in the execution of the release is one of equit- 
able cognizance, and should have been submitted to and 
determined by the court, in advance of the jury trial, 
and that it was error to submit that question to the 
jury. The rule as contended for prevails in many juris- 
dictions, but the contrary practice has obtained in this 
jurisdiction, and has met the approval of this court in 
a number of cases. Osborne v. Missouri, P. R. Co., 71 
Neb. 180; New Omaha Thompson-Houston Electric Light 
Co. v. Rombold, 68 Neb. 54; Perry v. Omaha Electric 
Tight & Power Co., 99 Neb. 730. 

Regardless of what the practice may be, we are un- 
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able to perceive that appellant was in any way prej- 
udiced by the submission of the question to the jury. 
The court, in overruling the motion for new trial and 
centering judgment on the verdict, thereby approved the 
finding of the jury on that question, and made it the 
court’s own, as much as if it had predetermined the 
question. 

It is strenuously urged that the verdict is not sup- 
ported by the evidence, in that it does not show that ap- 
pellee’s present physical and: mental condition was 
caused by the fall from the street car. We have care- 
fully examined the record, and while this court, had it 
been the trier of fact, might have reached a different 
finding, ‘yet we find ample evidence to support the ver- 
dict in that respect, and we cannot say, as a matter of 
law, that the verdict is wrong. Under the oft-repeated 
rule laid down by this court, we decline to interfere 
with a verdict that is supported by evidence and is not 
clearly wrong. 

There are other assignments of error not discussed in 
the brief, and we omit consideration of them. We find 
no prejudicial error in the record. The judgment of 
the district court is 

AFFIRMED. 


Paxton & VIERLING IRON WORKS, APPELLANT, V. VILLAGE 
OF NAPONEE ET AL., APPELLEES. 


Firep Frsruary 16, 1922. No. 21876. 


1. Quzre. Whether the members of a village board of trustees, 
who, when awarding a contract for the construction of a bridge, 
fail and neglect to take from the contractor a bond obligating 
him to pay for the material used in its construction, are person- 
ally liable to the materialman for damages if the contractor 
fails to pay for the material, quaere. 


2. Municipal Corporations: Conrracts: FarLurE To Procure Bonp: 
Lianmity. When members of a village board of trustees, in 
awarding a contract for the construction of a bridge, fail and 
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neglect to take from the contractor a pond obligating him to 
pay for the material used in its construction, as provided by 
section 3840, Rev. St. 1918, no cause of action for damages 
arises in favor of the materialman if he furnished the material 
with knowledge that no bond had been taken, nor if he 
furnished the material not relying upon the belief that such 
pond had been taken, nor unless it affirmatively appears that 
the contractor has failed to pay for the material. 


os 


Petition examined, held not to state a cause of action. 


APPEAL from the district court for Franklin county: 
WititraAM A. Di_twortrH, JupGn. Affirmed. 


George Losey and Gerald M. Drew, for appellant. 
Bernard McNeny, contra. 


Heard before Lerron, DEAN and FLanspura, JJ., Day 
and Goon, District Judges. 


Goop, District Judge. 

Plaintiff brought this action against the village of 
Naponee and four individuals, who were,'in 1916, trus- 
tees of said village, to recover damages for failure 
and neglect of the village board to exact a bond from 
one Ward, to whom it had awarded a contract for the 
construction of a foot-bridge in said village. To the 
petition a general demurrer was interposed and _ sus- 
tained. Plaintiff refused to further plead and judgment 
of dismissal was entered. Plaintiff appealed. 

We are required to determine whether the petition 
states a cause of action. After the usual formal allega- 
tions as to the corporate character of plaintiff and 

‘defendant village, and official character of.the other de- 
fendants, there are allegations which may be summa- 
rized as follows: September 1, 1916, defendants entered 
into a contract with Harvey T. Ward for the construc- 
tion of a foot-bridge in and for the village of Naponee; 
that the contract required Ward to furnish and pay for 
all material necessary for the construction of the bridge; 
that it was the duty of defendants to exact from said 


~ 
w 
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Ward a bond obligating him to pay for the material; 
that defendants failed and neglected to exact such bond; 
that plaintiff furnished to said Ward steel used in the: 
construction of the bridge of the reasonable value of 
$423.98; that in June, 1920, in the county court of 
Douglas county, a judgment was entered against Ward 
for $535.25; that said judgment was transcribed to the 
district court for Franklin county, execution issued there- 
on and returned unsatisfied; that said judgment is un- 
paid and uncollectible; that, “By reason of the matters 
and things hereinbefore stated, and of the failure and 
neglect of the said defendants to take and require of said 
Harvey T. Ward (trading as the Lincoln Construction 
Company) a bond with good and _ sufficient suveties 
thereon, guaranteeing the faithful performance of said 
contract and the payment of all labor and material bills 
incurred in connection therewith, the said defendants, 
and each of them, are indebted to this plaintiff in the 
sum of $543.80, with interest thereon at the rate of 7 
per cent. per annum from the 14th day of June, A.D. 
1920.” This is followed by prayer for judgment. 

Section 3840, Rev. St. 1913, imposes on a village board 
the duty, before entering into a contract for the con- 
struction of a bridge, to take from the contractor a bond, © 
with sureties in a sum not less than the contract price, 
conditioned for the payment of material which is actually 
used in performing the contract. Such bond shall be 
filed with, approved and kept by, the board, and may 
be sued on by any person entitled to the benefit of its 
protection. _ 

Plaintiff insists that the failure of the village board 
to take the bond required by said section 3840 renders 
the village and members of the village board, as in- 
dividuals, liable to the plaintiff in this action. Whether 
the failure of the village board to perform the duty im- 
posed by the statute renders them personally liable in an 
action by a materialman is very doubtful, and is a 
question on which the aufhorities are in hopeless conflict. 
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’ The supreme court of Michigan holds that they are liable. 
Owen v. Hill, 67 Mich. 43; Plummer v. Kennedy, 72 
Mich. 295; Wells v. Board of Education, 78 Mich. 260; 
Staffon v. Lyon, 104 Mich. 249; Smith v. Hubbell, 142 
Mich. 637. The contrary rule has been established in the 
courts of Arkansas and South Dakota. Blanchard v. 
Burns, 110 Ark. 515, 49 L. R. A. n. s. 1199; Plumbing 
Supply Co. v. Board of Education, 82 8. Dak. 270. 

In a number of states there are statutes similar to 
the one in this state, but with other provisions that impose 
a statutory liability upon officers or the municipality for 
a failure to perform the duty. In this state there is no 
personal liability imposed by the statute, and, if there be 
any, it arises from the application of the principles of the 
common law. It may well be doubted, where the statute 
imposes no liability, and the officers serve without com- 
pensation, and are not required to give official bonds, 
and where their duties are generally of a public nature, 
whether they are personally liable for a neglect of official 
duty. However, we find it unnecessary to determine that 
question in this case.: If any liability did exist, either 
on the part of the village or of the persons who were 
trustees, it could arise only where the materialman 
had furnished material for the construction of the 
bridge, relying upon a bond for his protection, and where 
he had suffered damage by failure of the contractor to 
pay for the material furnished. The statute required the 
bond to be filed, and plaintiff knew, or by exercise of 
ordinary diligence could have known, that no bond had 
been taken and filed. Plaintiff was chargeable with 
notice that no bond had been taken, and had no right 
to impose liability on the village or the members of 
the village board. When it knew, or could by the exercise 
of ordinary care have known, that no bond was given, 
and voluntarily furnished the material, it will be pre: 
sumed that it furnished the material solely upon the 
credit of the contractor. Blanchard v. Burns, supra. 
Plaintiff could not be damaged unless there was a failure 
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of the contractor to pay for the material. There is no 
allegation or its equivalent in the petition that the 
material has not been paid for. The averments regarding 
the entry of judgment against Ward fail to disclose in 
whose favor such judgment was entered. It is not 
disclosed who was plaintiff in that action. We might 
surmise that it was the plaintiff in this action, but sur- 
mise is not sufficient. Because there is no averment 
in the petition of nonpayment of the material, and 
because it is not alleged that plaintiff furnished the 
material relying upon the belief that a bond had been 
given and had no knowledge that no bond had been 
given, we hold that the petition failed to state a cause 
of action, and that the demurrer was properly sustained. 
The judgment of the district court is 
AFFIRMED. 


JOHN I. MorRIS, APPELLEB, V. WALKER D. HINES, 
APPELLANT. 


Fitep Fresruary 16, 1922. No, 21744. 


1. Master and Servant: FrperaL Empenoyers’ Liasmiry Act: Dr 
FENSE oF CoNnTRIBUTORY NEGLIGENCE. The defense of contributory 
negligence is not available under the federal employers’ liability 
act. Its only effect, where it exists, is to reduce the amount of 
damages. 


w 


FELLow Servants. The fellow servant doctrine 
is ‘ot. available as a defense under the provisions of said act. 


: NEGLIGENCE. The act expressly makes the 
common carrier liable for the negligence of its officers, agents, 
or employees. 


ASSUMPTION oF Risks. There is no evidence 
in this case that plaintiff was injured because of the violation 
of any safety appliance statute; therefore the defense, assump- 
tion of risk, remains. 


5. : : <AppLIANcES. A master must exercise reason- 
able care to furnish a servant suitable and safe tools for the 
work. 


Vor. 107] JANUARY TERM, 1922. 789 


Morris v. Hines. 


Duty or Master. It is the duty of the master 
to warn and instruct as to defects and dangers of which he 
knows, or ought, in the exercise of reasonable care and diligence, 
to Know, and of which the servant has no knowledge actual 
or constructive. 


7. Instructions examined, and found not to be prejudicial to 
appellant. 


8. Appeal: Birt or Excertions. Affidavits alleging misconduct of 
opposing counsel, in order to be considered by this court, must 
be incorporated in and made a part of the bill of exceptions. 


Verpict. The verdict is sustained by sufficient evi- 
dence, except as to the amount thereof. 


10. Damages: Remirtitur. The evidence examined, and the verdict 
held to be excessive, and a new trial ordered unless a remittitur 
of $4,000 is filed, in which case the judgment for $8,000 will 
be affirmed. 


r*APPEAL from the district court for Cass county: 
JAMES T. BEGLEY, JuDGE. Affirmed on condition. 


J. A. OC. Kennedy, Edward J. White and Yale C. 
Holland, for appellant. 


Matthew Gering and A. L. Tidd, contra. 


Heard before Morrissgy, C.J., ALpricH and FLans- 
burG, JJ., Hosterter and Morning, District Judges. 


Hostetter, District Judge. 

The plaintiff for his cause of action alleges that he 
was employed on January 10, 1919, as a section hand; 
that he was inexperienced in said work; that defendants 
knew this; that prior to January 22, 1919, the day he 
was injured, defendants furnished a fellow servant with 
a defective and imperfectly tempered spike maul; that 
the defective condition’ of said maul was known to de- 
fendants, or could have been known by the exercise 
of reasonable care; that said maul was rough, worn 
and chipped on the edge; that defendants knew the dan- 
gerous condition of said maul; that defendants did not 
warn or give him notice of such condition. Plaintiff 
alleges that the fellow servant to whom said defective 
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maul was furnished placed it between a spike and a rail 
and directed plaintiff to strike the maul for the purpose 
of straightening the spike; that plaintiff did so, and 
that a piece of steel from the defective maul fiew into 
his right eye and destroyed the sight thereof. Plaintiff 
alicges that the fellow servant failed to warn him that 
the maul was defective. 

Defendants admit the employment of the plaintiff 
as a. section hand; allege that he was familiar with his 
duties and with the use and nature of spike mauls, and 
that he knew about the defective condition of the spike 
maul. The answer further admits that plaintiff got some- 
thing in his eye that caused the loss of the sight thereof. 
For further answer defendants deny the allegations of 
the petition, and allege contributory negligence and as- 
sumption of risk. 

Plaintiff for reply denies the allegations of the answer, 
except in so far as they admit the allegations of the 
petition. 

Upon the issues joined trial was had, and the jury 
returned a verdict for plaintiff and against Walker 
D. Hines, director general, for $12,000. Upon this verdict 
judgment was rendered and motion for new trial over- 
ruled. Defendant Hines appeals to this court. 

The plaintiff contends that this action is properly 
brought under the federal employers’ liability act. S U.S. 
Comp. St. 1916, secs. 8657-8665. 

The defendant in his brief says: “Both parties con- 
cede that the federal employers’ liability act controls.” 
The legal rights of the parties must be determined by 
this act. In so far as its provisions apply to the facts 
in this case, said act is as follows: 

“Section 8657. Every common carrier by railroad 
while engaging in commerce between any of the several 
states * * * shall be liable in damages to any person 
suffering injury while he is employed by such carrier in 
such commerce * * * for such injury * * * re- 
sulting in whole or in part from the negligence of any 
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of the officers, agents, ov employees of such carrier, or 
by reason of any defect or insufficiency, due to its negli- 
gence, in its cars, engines, appliances, machinery, track, 
roadbed, works, boats, wharves, or other equipment.” 

“Section 8659. In all actions hereafter brought against 
any such common carrier by railroad under or by virtue 
of any of the provisions of this act to recover damages 
for personal injuries to an employee, * * * the fact 
that the employee may have been guilty of contributory 
negligence shall not bar a recovery, but the damages 
shall be diminished by the jury in proportion to the 
amount of negligence attributable to such employee; 
provided, that no such employee who may be injured 
* * * shall be held to have been guilty of contribu- 
tory negligence in any case where the violation by such 
common carrier of any statute enacted for the safety 
of employees contributed to the injuvy * * * -of such 
employee.” 

“Section 8660. In any action breught against any 
common carrier under ov by virtue of any of the pro- 
visions of this act to recover damages for injuries 
to * * * any of its employes, such employee shall 
not be held to have assumed the risks of his employment 
in any case where the violation by such common e¢arrier 
of any statute enacted for the safety of employees con- 
tributed to the injury * * * of such employee.” 

Defendant contends that the evidence is not sufficient 
to sustain the verdict and judgment. Defendant alleges 
that there was no evidence to justify the jury in finding 
that the chip which struck plaintiff in the eye came 
from the defective maul. Plaintiff testified that he struck 
the defective maul three times, and that when he made 
the third stroke he was struck in the eye by a chip 
which he thought came from the maul, that he did not 
strike any object other than the maul, that he could not 
hit the spike. 

B. L. Coffman testified that he saw plaintiff hit the 
maul once, and that he then threw his hand to his eye. 
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Robert Earle testified that he heard Hinds tell plaintiff 
to strike the maul. 

Defendant’s witness, Guy O. Hinds, testified that 
plaintiff hit the cast end of the maul, that is the end 
with the chips off; he hit it three times and then dropped 
his maul and threw his hand to his eye. 

Dr. J. ¥. Kelly, the X-ray specialist, testified that he 
examined plaintiff's eye and that a piece of metal was 
located in the orbit above the eyeball. 

The maul struck by plaintiff showed where several chips 
had been broken off. Were the jury justified in finding 
from this evidence that the chip that struck plaintiff 
in the eye came from the defective maul? There is no 
evidence that he struck any other object than the defec- 
tive maul. It is certainly a reasonable conclusion that 
the chip came from the object he struck, particularly 
when said object disclosed places where chips had been 
broken off. It is unreasonable to believe that the chip 
came from some object he did not strike. The jury 
drew from the evidence the only reasonable conclusion 
the evidence would warrant—that the metal chip came 
from the defective maul. Swaim v. Chicago, R. I. d& 
P. k. Co., 187 Ta. 466, is an instructive case upon this 
subject. It is there said: 

“Proximate cause is not always capable of direct proof. 
Indeed, more often than otherwise, it is a matter of 
deduction or natural inference from the circumstances 
appearing in evidence. It is no answer to the plaintiff’s 
claim in this respect to say that fragments of rock will 
sometimes fly under the impact of a pick in perfect 
condition, and that it is, therefore, possible for plaintiff 
to have received the injury of which he complains, even 
if the pick had not been defective. Absolute certainty 
of proof is not required, and indeed ig rarely obtainable. 
As it has been stated by this court, ‘Proximate cause is 
probable cause; and the proximate consequence of a 
given act or omission, as distinguished from a remote 


Vor. 107] JANUARY TERM, 1922. 793 


Morris v. Hines. 


consequence, is one which succeeds naturally in the ordi- 
nary course of things.’ ” 

Again, defendant alleges that the evidence is insuf- 
ficient to warrant the jury in finding that the fellow 
servant, Guy O. Hinds, told plaintiff to hit the defective 
maul. Plaintiff testified that Hinds told him to hit the 
maul. He is corroborated by Coffman and Earle, who 
were in close proximity, who both testified that Hinds 
told plaintiff to hit the maul. Hinds denies this, and 
says he told plaintiff to hit the spike. Here were three 
witnesses against one. To say the least, the evidence 
was conflicting. The jury were fully justified in finding 
in favor of the plaintiff on this point. 

Again, does the evidence show that the maul was de- 
fective? Defendant’s witness Hinds testified: “Q. When 
you went to work where? A. On the section; when I 
first picked that maul out of the tool house, from the 
time I went to work it chipped off some. Q. Was the 
maul rough? <A. It would have to be. Q. Well, was it? 
A. Yes, sir. Q. How long had it been rough and chipped 
before the accident, to your knowledge? A. A couple of 
weeks.” This evidence clearly established the fact that 
the maul was chipped, and that Hinds, the fellow servant, 
knew it for at least two weeks before the accident. He 
said it chipped off when he used it. If it chipped off 
once or twice while he used it, he had notice and knew 
that it was liable to chip again, and it was clearly negli- 
gence on his part to direct plaintiff to strike the maul 
under the circumstances as he knew them to exist. 

Plaintiff testifies that he had never observed the maul; 
that he did not know it was chipped or defective; that 
it was not in a position so he could see the chips when 
he struck the blow. No one testifies to the contrary. 
It was for the jury to say whether he acted as a reason- 
able man under the circumstances. If a carpenter stopped 
‘to examine the head of every nail before he drove it, he 
would be useless. If a section man stopped to examine 
every object he struck, he would lose his job. 
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But defendant contends that the maul was not de- 
fective. Defendant introduced witnesses .who said it 
was a reasonably safe tool. Plaintiff also produced wit- 
nesses on this subject. Mr. Dodge, in charge of the tool 
room of the Burlington, testified: “Q. Mr. Dodge, look- 
ing at that maul, what would you say with reference to 
that being a reasonably safe tool to use, and a proper 
tool to be given to a man to use for the purpose for 
which it is intended? A. That tool should not be used 
at all, after it started to fly off to pieces like that. Q. 
Why? <A. Simply because it is defective in the hardening 
of it. Q. What would you say about that being a de- 
fective or proper tool? A. It would be defective.” On 
cross-examination he further testified that the maul 
should not be used at all, because when a maul like 
that starts to chip off, a chip might fly off when it 
strikes a spike or corner of rail. A section foreman 
should turn in a tool like that and have it redressed, 
overhauled, dressed off and retempered. Defendant’s 
section foreman, Wilson, testified: “If a maul chips 
very early after we get it, I would say it was poorly 
tempered; if a maul of that kind was called to my at- 
‘ tention, I would return it to Atchison.” 

The question was submitted to the jury and a finding 
on this point was rendered against the defendant’s con- 
tention. The finding is sustained by sufficient evidence. 

It also appears from the evidence that it was the cus- 
tom of defendant’s foreman, Mr. Wilson, to take charge 
of the tools at the end of each day’s work and reissue 
them on the following day, hence they were constantly 
under his personal observation and inspection. He 
alone had the key to the tool house. It would seem 
to be unnecessary to call his attention to what was 
already in his possession and under his observation. In 
any event, it was for the jury to say whether, under all 
the evidence and circumstances, he had knowledge of 
the defective condition of the maul in question. 

The evidence fairly shows that plaintiff was inex- 
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perienced; that he had been farming and doing ordinary 
labor; that he knew nothing about tempered mauls, and 
had never used the defective maul or noticed its condition 
until after the accident. Plaintiff and Otis Wilson, 
defendant’s section foreman, both testify that plaintiff 
was not instructed in the way his work on the section 
should be carried on, nor was he given instructions as 
to the use of the tools. Defendant’s witness Melburn 
testified that section men should be instructed in the use 
of the tools. 

It is the duty of the master to warn and instruct 
his servants as to defects and dangers of which he 
knows, or ought, in the exercise of reasonable care and 
diligence, to know, and of which the servant has no 
knowledge actual or constructive. Hvans Laundry Co. 
v. Crawford, 67 Neb. 153. “The duty of warning and 
instructing a servant is a primary duty of the master.” 
26 Cyc. 1167, and many cases cited. 

From a careful review of the entire testimony we 
conclude that the evidence was conflicting, and that there 
was sufficient evidence to sustain a verdict finding for 
plaintiff and against defendant for the reasonable and 
just damages sustained by plaintiff. 

Defendant excepts to instruction No. 3. He contends 
that the court withdrew from the consideration of the 
jury the question of whether defendant furnished plain- 
tiff’s fellow servant with a defective maul. The instruc- 
tion does not justify the criticism. The instruction tells 
the jury that they must find from the evidence that 
defendant did furnish a defective maul to plaintiffs 
fellow servant before plaintiff could recover. Even if 
the court had assumed the maul to be defective, he would 
only have asserted a fact that was scarcely debatable. 
Other objections are made to instruction No. 3. In- 
struction No. 3 fairly states the proposition necessary 
to be proved by plaintiff, and is without prejudicial 
error to defendant. 

Defendant excepts to instruction No. 10, and alleges 
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that it was error to permit the jury to speculate from 
whence the chip came. The trial court specifically told 
the jury that, if the chip did not come from the maul, 
to find for the defendant. That was sufficient. 

. Defendant alleges error because the trial court did not 
instruet the jury that, if Hinds told Morris to strike the 
spike and Morris struck the maul instead, the defendant 
would not be liable. In instruction No. 5 the trial 
court required .the plaintiff to prove, as a condition of 
his recovery, that Hinds told plaintiff to strike the maul. 
That fairly meets defendant’s objection. However, if 
defendant desired a more specific instruction he shonld 
have requested an instruction covering the point, which 
he did not do. 

The instructions in this case as a whole were favorable 
io the defendant. The plaintiff was required to prove 
every proposition by a preponderance of the evidence. 
In instruction No. 6 the trial court instructed the iurv: 
“Tf vou find that he (plaintiff) did not exercise such 
ordinary care, and that his failure so to do contributed 
to the accident, then the plaintiff cannot recover and 
your verdict should be for the defendant.” In other 
words, the defendant had the benefit of the defense of 
eontributory negligence, when the statute (section 8659, 
supra) specifically provides that contributory negligence 
shall not be a defense, but shall be considered only in 
mitigation of damages. Contributory negligence does 
not bar an action under the federal employers’ liability 
act, but only mitigates the damage. Pittsburgh, C., C. 
é& St. L. R. Co. v. Cole, 260 Fed. 357; Chicago, R. I. & 
P. R. Co. v. Ward, 252 U. 8. 18. 

It is only when plaintiff’s act is the sole canse, and 
defendant’s act is no part of the causation, that defend- 
ant is free from liability under the act. Delano v. 
Roberts, 182 S. W. (Mo. App.) 771; Grand Trunk W. 
R. Co. v. Lindsay, 201 Fed. 836, 233 U. 8S. 42; Pennsyl- 
cania Co. v. Cole, 214 Fed. 948; Louisville & N. R. Co. v. 
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Haloway’s Admr., 163 Ky. 125; Norfolk & W. R. Co. v. 
Karnest, 229 U.S. 114. 

The act makes the company liable if the negligence of 
the company contributed to, that is to say, had a share 
in producing the injury. New York, C. & St. L. R. Co. 

wise 214 Fed. 952; Cincinnati, N. O. & T. P. R. 
Co. Hall, 243 Fed. 76. 

Whe act imposes on an employer liability for nealipane 
acts of his servants performed within the course of their 
employment. The act (section 8657) abolishes the fel- 
low-servant doctrine. Carter v. Kansas City 8S. R. Co:, 
155 S. W. (Tex. Civ. App.) 638; Devine v. Chicago, R. I. 
é& P. R. Co., 266 Tl. 248; Pedersen v. Delaware, L. & 
W. R. Co., 229 U.S. 146. 

The negligence of the officers, agents or employees is 
the negligence of the defendant common carricr. Section 
8657, supra. ° 

The negligence of Guy O. Hinds in the case under 
consideration was the negligence of defendant. The act 
‘ supersedes all other common-law and statutory liability 
on the part of common carriers to employees engaged 
in interstate commerce. De Atley v. Chesapeake & O. 
R. Co., 201 Fed. 591. 

The decisions of the supreme court of the United 
States are controlling in actions under this act. McAdow 
az. Kansas City W. R. Co., 192 Mo. App. 540. 

The decisions of the federal courts construing and 
applying the act will be followed by the state courts. 
Montgomery v. Southern P. R. Co., 64 Or. 597. 

In the case under consideration, there is no evidence 
that the defendant violated any statute enacted for the 
safety of employees, or that the violation of any such 
statute contributed to plaintiff’s injury. The defense 
“assumption of risk” as at common law therefore remains 
in this case. Mr. Justice McKenna says in Jacobs v. 
Southern R. Co., 241 U. S. 229: “The language of. sec- 
tion 4 demonstrates its meaning. It provides that in 
any action brought by an employee he ‘shall not be held 


798 NEBRASKA REPORTS. __[Vor. 107 


Morris y. Hines. 


to have assumed the risks of his employment in any 
case where the violation by such common carrier of any 
statute enacted for the safety of employees contributed 
to the injury or death of such employee.” It is clear, 
therefore, that the assumption of risk as a defense is 
abolished only where the negligence of the carrier is in 
violation of some statute enacted for the safety of 
employees. In other cases, therefore, it is retained. 

The trial court in instruction No. 7, and generally in 
his instructions, properly submitted the defense of as- 
sumption of risk to the jury. The evidence was conflict- 
ing and the verdict of the jury must stand; the court 
cannot usurp its functions. 

Defendant cites many decisions upon the assumption of 
risk defense. Most of the cases arise where the servant 
himself had a defective tool and, knowing its defective 
and dangerous condition, continued to use it without 
protest. In such cases the servant clearly assumes the 
risk and cannot recover. But such is not the case we 
have under consideration. In this case plaintiff was not 
using the defective maul, and had no knowledge of its 
condition; other cases cited are determined upon the doc- 
trine of contributory negligence. Space will not permit 
a discussion of each case cited. The instructions were 
not prejudicial to defendant. 

Defendant complains that plaintiff’s counsel was guilty 
of misconduct during the trial prejudicial to defendant. 
Affidavits alleging such misconduct are found in the trans- 
cript, but are not incorporated in or made a part of .the 
bill of exceptions. These affidavits are the only evidence 
of such alleged misconduct. According to the repeated 
decisions of this court such affidavits cannot be econ- 
sidered. Chicago, B. € Q. R. Co. v. Kellogg, 54 Neb. 127; 
Muchouw v. Reid, 57 Neb. 585; Summers v. Simms, 58 
Neb. 579. 

Complaint is also made that plaintiff’s counsel was 
permitted to ask leading questions. If every case ap- 
pealed to this court should be reversed where leading 
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questions were asked, there would only occasionally be a 
ease affirmed. This subject is wisely left to the discre- 
tion of the trial judge, and unless an abuse of such 
discretion is shown this court will not interfere. We 
do not find in this case such an abuse of discretion 
as will justify a reversal of the case. 

Defendant contends that the verdict of $12,000 is ex- 
cessive. Many courts have held that the best attainable 
criterion of the reasonableness of the verdict of a jury 
is its conformity to the average amount awarded by juries 
in cases in which injuries of like nature and like extent 
have been sustained. Louisville & N. R. Co. v. Fox, 11 
Bush. (Ky.) 495; Lockwood v. Twenty-third Street R. Co., 
15 Daly (N. Y.) 374; Beach v. Bird & Wells Lumber Co., 
135 Wis. 550; Merchants & Miners Transportation Co. 
». Corcoran, 4 Ga. App. 654; Deep Mining & Drainage 
Co. v. Fitzgerald, 21 Colo, 533, 13 Am. Neg. Cases, 615; 
Spahn «. Peoples R. Co., 3 Boyce (Del.) 302, 317; 
Maloney v. Winston Bros. Co., 18 Idaho, 740, 47 L. R. A. 
n. s. 6384; Standard Oil Co. v. Tierney, 92 Ky. 367, 14 
L. R. A. 677, 36 Am. St. Rep. 595. 

In 17 C. J. 1116, sec. 453, a large number of verdicts 
are listed which have been rendered and sustained in 
cases wherein the loss of an eye has been involved. We 
haye taken 23 of these cases where verdicts were held not 
excessive, and we find an average verdict of about $6,500. 
We assent to the proposition that the verdict in this case 
is excessive. The plaintiff is an ordinary working man 
without any special trade or profession. He is now 
engaged in farming, and doing his own work. He is 
probably earning nearly as much money as when he 
worked on the section. He drives his own automobile 
without difficulty. He suffered no unusual physical 
pain as the result of this injury. Defendant paid all of 
his medical and hospital expenses. His other eye is not 
affected or seriously threatened. The eyeball is saved. 
His appearance is not marred. That he is blind in his 
right eye can only be observed upon the closest inspec- 
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tion. The damages must be compensatory only. Each 
case must depend upon its own particular facts. He 
is only entitled to the present value of the pecuniary 
loss he has and will in the future sustain. 

We conclude that the verdict is excessive. It is there- 
fore considered that the judgment of the district court be 
set aside and a new trial granted, unless the appellee 
enter a remittitur of the sum of $4,000 within 20 days 
from this date. If such remittitur is filed, the Judement 
to the extent of $8,000 will be affirined. 

AFFIRMED ON CONDITION. 


H. kk. Larson v. STATE OF NEBRASKA. 
Frrep Fresruary 16, 1922. No. 22199. 


oR 


“4. Embezzlement: NAME: VapIANcE. In a prosecution upon a 
charge of embezzlement from a corporation, the fact that the 
name by which the corporation is designated in the information 
differs from the one assigned to it in its articles of incorpora- 
tion is immaterial, if the corporation is the same and the cor- 
porate name set out in the information is the one under which 
it does business and by which it was known at the time of the 
alleged embezzlement. 

SuFFICIENCY or Evipence. The evidence in the record, 

held to be sufficient to sustain the verdict. 


Error to the district court for Dixon county: Guy 
GRavES, JUDGE. Affirmed. 


J.J. McCarthy and P. F. Verzani, for plaintiff in error. 


Clarence A. Davis, Attorney General, Charles S. Reed 
and (. A. Kingsbury, contra. 


Heard before Morrisshy, C.J., FLANSBURG and AL- 
pricH, JJ., HosreTter and Mornrxc, District Judges. 


Mornine, District Judge. 
The defendant was convicted of the crime of embezzle- 
ment in the district court for Dixon county and was 
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sentenced to a term in the state penitentiary, and pros- 
ecutes error to this court. 
The connt of the information upon which the con- 
viction was had charged that on the 21st day of June, 
1919, in Dixon county, the defendant then and there 
being the agent of the Farmers Union Elevator Com- 
pany, a corporation of Dixon county, Nebraska, did 
then and there, while acting as such agent and by virtue 
of such employment as agent of said Farmers Union 
Elevator Company, receive and take into his possession 
certain money and one certain bank check dated June 
21, 1919, of the amount and value of $582.93, the prop- 
erty and money of the said Farmers Union Elevator 
Company and did then and there unlawfully, frandu- 
lently and feloniously convert to his own use and did 
cmbezzle said property and money, without the assent 
of said Farmers Union Elevator Company, his prin- 
cipal and employer. At the close of the evidence for the 
prosecution defendant moved the. court to instruct the 
jury to return a verdict of not guilty, which was over- 
ruled and this ruling is assigned as error. An exam- 
ination of the record convinces us that the court did 
not err in overruling said motion. There was sufficient 
evidence introduced by the state to justify the sub- 
nission of the question of defendant’s guilt to the jury. 
The chief contention of plaintiff in error is that the 
verdict is not sustained by the evidence. It is in- 
sisted that under the rule announced in McAleer v. State; 
46 Neb. 116, it was necessary for the state to establish 
the corporate character of the Farmers Union Elevator 
Company, named in the information as the employer 
of the accused and as owner of the check and money 
alleged to have been embezzled, and that there was a 
want of evidence to show such corporate character. 
Formal proof of the incorporation of the Farmers Union 
Elevator Company was not made, but this was not 
necessary. The contract by which the defendant was 
cmployed was in writing, signed by defendant, and it 
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designates the employer as “The Farmers Union Elevator 
Co., a corporation of Dixon, Nebraska, party of the 
first part.” This was placed in evidence, and it is not 
only an admission by the defendant that his employer 
was a corporation, but it was evidence that said employer 
“was assuming to act as a corporation. The evidence 
shows that said company had 84 stockholders, a board 
of directors, a president, secretary and treasurer, and 
that meetings of the stockholders and directors were 
held and that it did business in the name of the Farmers 
Union Elevator Company. In Braithwaite v. State, 
28 Neb. 832, the court cited with approval Burke v. State, 
34 Ohio St. 79, wherein an instruction by the court to the 
effect that it was “sufficient to prove by reputation that 
there was, at the time when the crime is alleged to have 
been committed, a corporation known by that name,” 
was, approved. In the present case the defendant him- 
self recognized, in the contract of employment signed 
by. him, that his employer was in fact a corporation, and 
that it was doing business under the name by which it 
was designated in the information. 

On cross-examination of J. J. Stanley, president of the 
Farmers Union Elevator Company, counsel for defense 
exhibited what purported to be the constitution and 
by-laws of the corporation, and developed the following 
testimony relative thereto: “Q. I will ask you _ to 
examine this little book, marked defendants exhibit 1, 
and state if it be the constitution and by-laws of the 
company concerning which you have been testifying and 
by which the defendant was employed? <A. Yes, sir; T 
think it is. Q. As president you have seen such copies 
as these around the office? A. Yes, sir. Q. And this, 
you think, contains the constitution and by-laws of the 
association? A. Yes, sir.” Defendant’s counsel then 
offered and read in evidence article 1 of the document, as 
follows: “The name of this corporation shall be the 
Dixon Farmers Union Elevator Cooperative Association.” 

Defendant’s counsel insists, in substance, that this 
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evidence shows that the corporation by which defendant 
was einployed was the Dixon Farmers Union Elevator 
Cooperative Association, and not the Farmers Union 
Elevator Company, as alleged in the information, and 
that there is a fatal variance between the allegation of 
the information and the proof as to the name of the 
corporation, and that it also shows that there was no 
such corporation in Dixon county, by which defendant 
was employed, as that named in the information. Grant- 
ing that the evidence referred to shows that the legal 
name of the corporation was the “Dixon I’armers Union 
Elevator Cooperative Association,” does it prove any- 
thing other than that the corporation was, at the time, 
doing business under an assumed name somewhat shorter 
and slightly different from the one under which it was 
incorporated? If the evidence had shown that the 
corporation was doing business under the name of 
Dixon Farmers Union Elevator Cooperative Asso- 
ciation, instead of the name set out in the in- 
formation, no doubt the variance between the allega- 
tion of the information and the proof would have 
been fatal, but such was not the case. The evidence 
shows, without contradiction, that the name set out in 
the information was not only the one used in the written 
contract by which defendant was employed, but was also 
the name by which all of its business was transacted 
while defendant was employed by it. The above-quoted 
evidence of the president of the corporation shows that 
the two names refer to the same corporation, and it 
removes any possible doubt that the concern was a cor- 
poration. How it came about that the name under 
which it did business was different from the one men- 
tioned in the above-quoted provision of the constitution 
and by-laws the record does not disclose, nor do we re- 
gard it as material. If the injured party is known as 
well by one name as another, he may be designated in an 
information by either. 14 R. C. L. 182, sec. 28; 22 Cye. 
348, 350; State v. Glaze, 9 Ala. 283; Commonwealth v. 
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Trainor, 123 Mass. 414; State v. Davis, 109 N. Car. 780; 
Bell v. State, 25 Tex. 574. And, since a corporation, as 
well as an individual, may have, or be known by, more 
than one name, we see no reason why the same rule 
should not apply where the injured party is alleged to 
be a corporation. 1 Clark & Marshall, Corporations 
(11th ed.) secs. 51, 52. 

Defendant also insists that the evidence was not 
sufficient to prove that the check described in the count 
of the information upon which he was convicted was the 
property of the Farmers Union Elevator Company. 
John Curley went to the elevator of said corporation at 
Dixon, where defendant was in sole charge, and bought 
a quantity of corn, giving his check in the sum of 
$1,056.48 payable to the order of the Farmers Union Ele- 
vator Company in payment. Defendant had charge of 
the checking account of said corporation at Dixon, and 
his usual custom was to deposit moneys received by him 
for his employer in its bank account, which was in the 
name of the corporation. That course was not pursued, 
-however, with the check for $1,056.48 above mentioned. 
He traded said check to one Roe for two other checks, 
one for $473.55 payable to the order of Farmers Union 
Elevator Company, which he deposited to the credit 
of said company, and one for $582.93 payable to his 
own order, which he deposited to his own credit and 
which was duly honored, and defendant received and re: 
tained the proceeds of it, and failed in any manner to 
account therefor to his employer. This last-mentioned 
check is the one described in the count of the information 
upon which he was convicted. Defendant was a witness 
in his own behalf. He claims that, while in charge of the 
elevator of said company at Dixon, at a salary of $125 
a month, he purchased with his own funds certain cern 
from a man named Johnson; that he placed said corn in 
one of the bins in the company’s elevator, and that sxid 
corn was a part of the corn sold to John Curley, and 
that $582.93 of the amount included in the cheek of 
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John Curley fov $1,056.48 represented that porti:n of 
the corn which belonged to him. He explains the method 
of handling the large check thus: “Q. What did you 
do with exhibit 1 after it came into your possession 
after it was delivered to you by Mr. Curley? A. I 
traded it off for two checks. Q. You traded it? A. 
Yes, sir. Q. Who did you trade it to? A. George E. 
Roe, manager of Farmers Elevator at Carroll. * * * 
Q. And where did you and G. Elam Roe make the trade? 
A. At Dixon, Nebraska. Q. And you traded exhibit 
1 (the check for $1.056.48) for exhibits 4 ($582.93) 
and 5 ($473.55)? A. I traded number 1 for 4 and 5. 
* * * Q. Instead of trading that check for two 
more checks, why didn’t you deposit that money in the 
Dixon State Bank as you formerly had done? A. That 
check didn’t belong to the Farmers Elevator, the full 
amount. Q. Why didn’t you go to the bank and de. 
posit it and have $582.93 credited to your account and 
$473.55 credited to the elevator account? * * * A. 
TI don’t know why I didn’t. Q. Is that the only answer 
you can give? A. Yes, sir. Q. After receiving’ those 
checks, exhibits £ and 5, what did you do with them? 
A. Deposited them in the Dixon State Bank. Q. $582.93 
to your private account? A. Yes, sir. Q. And $473.55 
to the elevator account? A. Yes, sir.’ Defendant 
further testified that Roe came to Dixon to’ make the 
trade of said checks with him; that defendant sent for 
lim, and he came for that express purpose, and that he 
held the large check until Rue came. He was unable to 
give any very satisfactory information concerning the 
man from whom he purchased the corn which he claimed 
was his, except that his name was Johnson and that he 
seemed to be a farmer. Johnson was not called by him 
as a witness, defendant claiming that he had made in- 
quiry, but could not find him. He claims to have paid 
Johnson over $600 for the corn, such payment being 
made in cash. The whole story told by defendant, in ex- 
planation of his theory that the check for $582.93 did not 
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belong to his employer, but was his own private property, 
was not calculated to convince a jury of its truth, and 
‘the jury were amply justified in not believing it. There 
is ample testimony in the record to support the conten- 
tion of the state that the check for $582.93 was the prop- 
erty of the Farmers Union Elevator Company, and the 
verdict of the jury that defendant is guilty of embezzling 
it is well sustained by the evidence. 
The record is free from error, and the judgment is 
AFFIRMED. 


Sapig L. HAYDEN, APPELLEE, V. LOUISE JOSEPHINE FLAYDEN 
ET AL., APPELLANTS. 
° Firep Fesruary 16, 1922, No. 21989. 


1. Wills: Competent Witness. “The term ‘competent witness,’ as 
used in the statute relating to the execution of wills, means a 
person who, at the time of making the attestation, could legally 
testify in court to the facts which he attests by subscribing his 
name to the will. Rev. St. 1918, sec. 1290.” In re Estate of 
Wiese, 98 Neb. 463. 


2. Srousk. A spouse may be a competent sub- 
deribing witness to a will, when the consort is a devisee. 
3. Executor. A person who is by the terms 


of a will named as executor is not, by such appointment, ren- 
dered incompetent as a subscribing witness to the will, if he be 
otherwise competent under the statute. 


ApppaL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Kennedy, Holland, DeLacy & McLaughlin, for appel- 
lants. 


Smith, Schall & ITowell and Sullivan, Wright & Thum- 
mel, contra. 


Heard before Morrissey, C. J., AcpricH and Ross, JJ., 
Raper and Stewart, District Judges. 


Vor. 107] JANUARY TERM, 1922. 807 


Hayden v. Hayden, 


Raper, District Judge. 

Joseph Hayden died on the 28th day of May, 1920, 
and thereafter a petition was filed in the county court 
of Douglas county by Sadie L. Hayden asking for the pro- 
bate of his will. Objections were filed to the probate by 
Louise Josephine Hayden and William Hayden. The 
will was admitted to probate in the county court, from 
which an appeal was taken to the district court, and the 
will was again admitted to probate. This is an appeal 
from that judgment. 

Joseph Hayden, the testator, never married, and died 
in Omaha, Jeaving property in Douglas county and else- 
where. He left living two brothers, William Hayden 
(contestant) and James R. Hayden; two sisters, Sadie 
L. Hayden, proponent, and Mrs. Thomas Flynn. His 
brother, Lawrence, died prior to testator, leaving one 
child, Louise Josephine Hayden, one of the contestants. 
A brother, Edward, died before Joseph, leaving two 
daughters, Mary Hayden Storz and Ophelia Hayden. 
Mrs. Lucile H. Madden is a daughter of a deceased 
sister. 

The will devises all of the estate to his sisters Sadie 
L. Hayden, and Mrs. Tessie Flynn and the niece, Mrs. 
Lucile H. Madden, equally, and appoints Sadie L. Hay- 
den, Thomas Flynn and John W. Madden, executors. 
The will is witnessed by C. L. Vance, and by Thomas 
Flynn, who is the husband of Mrs. Tessie Flynn, one 
of the chief devisees, and he is also appointed executor. 

The contestants allege several grounds in their ob- 
jections, but the sole ground presented by the record is 
whether or not the will was correctly executed and wit- 
nessed, the main question being one of Jaw as to whether 
or not the husband of one of the principal devisees is a 
competent attesting witness. 

It is claimed by the appellants, and conceded by ap- 
pellee, that at common Jaw the spouse of a devisee was 
incompetent to attest a will, and the appellants insist, 
that that rule of the common law has not been changed 
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by our statute, and is in force in our state, so it may 
be conceded that, unless our statutes have changed the 
common-law rule, the witness Flynn was incompetent. 
Our statute requires a will to be attested and subscribed 
iu the presence of the testator by two or more competent 
witnesses. Now does our law make a person who is 
named as executor, and is the husband of a devisee in a 
will, a competent witness? 

Section 7893, Rev. St. 1913, provides: “Every human 
being of sufficient capacity to understand the obligation 
of an oath, is a competent witness in all cases, civil and 
criminal, except as otherwise herein declared.” There 
are five special exceptions noted in the statute, but none 
of these refers to or excepts witnesses to wills. The stat- 
ute defining the competency of witnesses has, and was ob- 
viously intended to have, a far-reaching application. 
It has been in force since 1866, and has been the source 
of frequent application, directly and indirectly. In 
Sorensen v. Sorensen, 56 Neb. 729, this court announced 
that, “under cur system of jurisprudence every person is 
prima facie a competent witness in all cases, both civil 
and criminal,” and it was therein further held that the 
incompeteucy of one as a witness, or the incompetency 
of his evidence, must be found in express law, and not 
based on strict or technical construction, and it was 
stated in the opinion: “To disqualify a person from 
testifying by reason of incompetency, he must fall within 
some one or more of the exceptions expressly provided 
by statute.” 

In this connection as to construing exceptions to a 
general law, Mr. Justice Story in United States v. Dick- 
son, 15 Pet. (U. 8.) *141, *165, says: 

- “We are led to the general rule of law, which has al- 
ways prevailed, and become consecrated almost as a 
maxim in the interpretation of statutes, that where the 
enacting clause is general in its language and objects, and 
a proviso is afterwards introduced, that proviso is con- 
strued strictly, and takes no case out of the enacting 


Vor. 107] JANUARY TERM, 1922. 809 


Hayden v. Hayden. 


clause which does not fall fairly within its terms. In 
short, a proviso carves special exceptions only out of the 
enacting clause; and those who set up any such excep- 
tion must establish it as being within the words as well 
as within the reasons thereof.” 

The witness Flynn does not come within the scvye of 
any of the five exceptions to section 7893, supra. That. 
the legislature did not intend to leave in force the coim- 
mon-law rules as to the execution of wills is obvious 
from a reading of section 1293, Rev. St. 1913, which 
provides: “All beneficial devises, legacies and gifts wha:- 
soever, made or given in any will, to a subscriking wit- 
ness thereto shall be wholly void, unless there be tvo 
other conpetent subscribing witnesses to the same.” 
The language “two other competent” witnesses iauplies 
that a devisee or one receiving a beneficial gitt is coin- 
petent; and the section does not say nor imply that the 
will is void, for the reason that one of the witnesses is 
a devisee or intevested. The plain pnrport of the section 
is that a will so witnessed is valid. In the next section, 
1294, a remedy is given the devisee who loses his legacy 
because of his having attested the will, by recovering 
his share as an heir, under certain restrictions, from the 
(levisees und legatees named in the will. As well said in 
appellee’s brief: “If interest renders the witness incom- 
petent (in the case of only two witnesses) there would 
be neither ‘devisees,’ ‘legatees,’ nor ‘will’ Such recovery 
is to be had ‘in proportion to and out of the parts devised 
or bequeathed to them.’ If the will itself is void, because 
of interest of one witness, it would be ‘paradoxical’? to 
provide for a remedy against devisees who are not dev- 
isees.” 

This court held in the case of In re Estate of Wiese, 98 
Neb. 463, that the attestation of a will by two com- 
petent witnesses is a statutory requirement, and that a 
competent witness is one who at the time of attesting 
a will would be legally competent to testify in a court 
of justice to the facts which he attests by subscribing his 
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name to the will, and it was decided in that case that a 
devisee may be a competent subscribing witness to a will. 
In Spier v. Spier, 99 Neb. 853, it was held that a child 
under 14 years of age was a competent witness to a will, 
and in the opinion it is stated: “She was not required to 
have any other qualifications than those of an ordinary 
witness.” 

In Kaufman v. Murray, 182 Ind. 372, the Indiana court 
held, under a statute not dissimilar in principle from our 
own, that a wife (Mrs. Kaufman) was a competent wit- 
ness to a will which gave a devise to her husband, and 
Morris, J., in the opinion says: “Section 3144 * * * 
provides that a witness beneficially interested may be 
compelled to testify when necessary. The statute de- 
prives him however of taking any property of the de- 
cedent other than what he would have taken by the 
law of descent. The proper construction of this sec- 
tion has been considered by this court in the recent case 
of Wiley v. Gordon, 181 Ind. 252, and, under the doctrine 
there declared, Mrs. Kaufman, had she attested the will, 
would have been a competent witness, and it necessarily 
follows that, under such doctrine, the husband would not 
be excluded where the wife is the beneficiary.” In a note 
to Kaufman v. Murray, Ann. Cas. 1917A, 833, the editor 
gives this rule: “Under statutes making husband or 
wife generally competent to testify in favor of each other, 
and where there is no special restriction with respect to 
wills, the husband or wife of a beneficiary under a will 
is a competent attesting witness to the will”—citing 
White v. Bower, 56 Colo. 575; In re Hatfield’s Will, 21 
Colo. App. 443; Hawkins v. Hawkins, 54 Ia. 443; Bates v. 
Officer, 70 Ia. 343; In re Holt’s Will, 56 Minn. 33, 45 Am. 
St. Rep. 434, 22 L. R. A. 481; Lippincott v.. Wikoff, 54 
N. J. Eq. 107; Gamble v. Butchee, 87 Tex. 643. 

In some states, Illinois (before 1911, when a new 
statute was passed), Massachusetts, Maine, New Hamp- 
shire, and others, where, as is said in Hodgman v. 
Kittredge, 67 N. H. 254, 68 Am. St. Rep. 661, “The 
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legislature has expressly excepted attesting witnesses 
from the operation of the statutes, removing various 
disabilities to testify, and left the question of their compe- 
tency to be determined by the rules of the common law,” 
it is held that under the common law a husband or wife 
is incompetent as an attesting witness when the spouse 
is a devisee. , 

Our statutes are plain, and, in view of their provisions 
and the decisions of other courts having similar provisions 
in their laws, there can be no other conclusion than that 
the witness Flynn was not incompetent to attest the will 
as a subscribing witness because his wife is a devisee. 

Another question raised by the appellants is that, be- 
cause the witness Flynn was named as executor, he was 
thereby rendered incompetent. The Wiese case, supra, 
«tetermines that proposition, and it would seem that the 
conclusion reached above necessarily decides this ques- 
tion. However, other courts have held that the mere 
fact that a party is named as executor clearly does not 
affect his competency as an attesting witness. Geraghty 
v. Kilroy, 103 Minn. 286; Stewart v. Harriman, 56 N. H. 
25, 22 Am. Rep. 408. Other cases might be cited, but 
it is deemed unnecessary. 

Thomas Flynn is a competent witness, and the judg- 
ment of the district court adinitting the will to probate 
is right, and is 

AFFIRMED. 


ARTHUR L. BOURQUIN, APPELLEE, VY. ATLANTA STATE Bank 
ET AL., APPELLANTS. 


Firep Fesruary 16, 1922. No. 22010. 


1. Principal and Agent: Action AGaInsT AGENT: MEASURE OF 
DamacGeEs. In an action against an agent for damages alleged to 
have been caused by the agent’s payment of a fund, contrary to 
the principal’s direction but in line of his duty, the measure of 
recovery, generally, is the actual damages sustained. 
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Where an agent was authorized by his 
principal to pay money to a certain person upon that person 
giving a bond for the fulfilment of a promise to give possession 
of real estate on a stated date, and the agent paid the money 
without exacting such bond, but taking other and inadequate pur- 
ported security, such agent is not guilty of conversion of the 
fund, but is liable for the actual damages the principal has 
suffered by reason of the failure to follow the instructions of the 
principal. : 


AppEaL from the district court for Phelps county: 
Harry 8. Duncan, JupGe. Reversed, with directions. 


J. G. Thompson and James I. Rhea, for appellants. 
Hastings & Hastings, contra. 


Heard before Morrissgy, C. J., Atpricu and Ross, JJ., 
Raper and Stewart, District Judges. 


Raper, District Judge. 

Action in Phelps county district court, brought by 
appellee against appellant bank, for alleged conversion of 
$1,500. Trial to jury, with verdict and judgment for ap- 
pellee, from which defendant bank and Louis R. Grace, 
intervener, appeal. Louis R. Grace had contracted to sell 
to plaintiff a half section of land in Perkins county, for 
the sum of $11,200, $2,000 of which had been paid and 
the remainder payable on March 1, 1919, when deed was 
to be delivered and possession of the farm given. On 
March 1, 1919, the defendant bank received this telegram: 

“Pay L. R. Grace $7,700 on receipt of deed to north 
half of section 2, township 9, range 37, Perkins county, 
Nebraska, deed to run to Arthur L. Bourquin, draft 
following. (Signed) Madrid Exchange Bank.” 

The telegram had been sent by direction of plaintiff. 
On the same day plaintiff sent, and defendant received, 
another telegram: 

“Pay L. R. Grace $1,500 when he furnishes bond for 
like amount for possession of the north half of section 
2, township 9, range 38, Perkins county. In case of 
failure to give possession by March 15, 1919, he is to 
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refund $1,500. Draft following. (Signed) A. L. Bour- 
quin.” 

About that date (probably the same day) plaintiff 
sent to Louis R. Grace the following message: 

' “fT am wiring the money to your bank. Get your deed 
to-day before you start any proceedings. A. L.. Bour- . 
quin.” 

This was sent subsequently to the telegrams to defen- 
dant bank. On the 1st of March plaintiff wrote and 
mailed a letter to defendant bank as follows: 

“Y¥ am sending you draft on Neb. State Bank, Lincoln, 
Neb. for $9,200. In conformation our message ‘Pay L. R. 
Grace $7,700 when he furnishes deed to N.% of section 2, 
9, 38, Perkins Co. Neb.’ Also message ‘Pay to L. R. 
Grace $1,500’ making total of $9,200. I trust this will be 
satisfactory to vou, and if there is any expense attached 
to this Mr. Grace should pay it. Mr. Grace promised 
to furnish a bond that he will furnish possession of these 
premises or refund the $1,500 damages. 

“Very truly yours, A. L. Bourquin, Cashier.” 

The defendant bank received the draft for $9,200, paid. 
the full amount to Louis R. Grace, and received Grace’s 
deed to plaintiff. Instead of requiring a bond from 
Grace, as mentioned in the telegram and Jetter, the de- 
fendant accepted the contract between Grace and plain- 
tiff, and on March 4, 1919, sent a letter as follows to 
plaintiff at Madrid, Neb.: 

“Dear Sir: Received two messages one letter with 
draft inclosed for $9,200 for L. R. Grace. Grace to deliver 
deed to N.1% sec. 2-9-38. We inclose deed. L. R. Grace has 
d-posited with us as surety for possession the agree- 
ment between he and you. Very Resp. 

“M. A. Fulk, Cash.” 

The deed was inclosed in this letter. The deed was 
recorded April 3, 1919. The defendant bank received no 
response to this letter until May 19, 1919. It further 
appears that Grace had contracted to buy the land from 
one Grosenbaugh, and that the plaintiff had contracted 
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to sell the land after he had bought from Grace. A 
tenant, J. A. Watson, was in possession of the land, but 
there is no competent evidence to show by what right he 
held it, nor when- his lease expired. The plaintiff was 
permitted, without proper qualification, to testify that 
the value of the possession of the land was $1,500, and 
that he had placed a check in escrow in a bank at Grant 
on March 1, and it is not disclosed that plaintiff had 
any agreement with Watson himself, nor docs the evi- 
dence show the amount of the check deposited in escrow 
. in the Grant bank, nor the conditions of the escrow, nor 
that Watson refused to remove from the land without the 
payment of some money, nor that Watson had any right 
to remain in possession of the land. 

There are some other features of the evidence that it is 
not deemed necessary to give. The petition was framed 
upon the theory that, the defendant having paid out the 
$1,500 without taking the required bond from Grace for 
possession of the land, the defendant was guilty of con- 
version, and the court submitted the cause to the jury 
upon an instruction that, if they found that defendant 
violated the instructions and paid the money to Grace 
without procuring the required bond, the plaintiff would 
be entitled to the full sum of $1,500 and interest, and the 
jury so found and returned verdict for $1,500 with in- 
terest from March 15, 1919, at 7 per cent., a total of 
$1,685.50. 

In this we think there was error. The plaintiff, if 
successful, was entitled only to recover his actual dam- 
ages. If the defendant violated the instructions, it was 
liable for the actual damages. It is often difficult to 
distinguish between cases where there is a conversion, and 
where the facts show only a right of action for damages, 
but in this case it is plain that the measure of damages 
is the loss, if any, actually sustained by reason of the 
defendant’s conduct. See 381 Cyc. 1453, 1454. 

In Minneapolis Trust Co. v. Mather, 181 N. Y. 205, 
it is said: “It is equally clear that the rule of damages 
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as for conversion is not applicable to all cases where a 
principal may sustain loss through the negligence or dis- 
obedience of his agent (cases cited). The law upon this 
subject is well summed up by Bronson, J., in WeMorris 
v. Simpson, 21 Wend. (N. Y.) 610, 613, as follows: 

““The most usual remedies of a principal against his 
agent are the action of assumpsit and a special action on 
the case; but there can be no doubt that trover will some- 
times be an appropriate remedy. The action imay be 
maintained whenever the agent has wrongfully converted 
the property of his principal to his own use, and the fact 
of conversion may be made out by showing either a de- 
mand and refusal, or that the agent has, without neces- 
sity, sold or otherwise disposed of the property contrary 
to his instructions. When an agent wrongfully refuses 
to surrender the goods of his principal, or wholly departs 
from his authority in disposing of them, he makes the 
property his own, and may be treated as a _ tort-feasor. 
But there must be some act on the part of the agent. 
A mere omission of duty is not enough, although the 
property may be lost in consequence of his neglect. ' Nor 
will trover lie where the agent, though wanting in good 
faith, has acted within the general scope of his powers. 
There must, I think, be an entire departure from _ his 
authority before this action for a conversion of the goods 
can be maintained.’” In the same case the court quotes 
with approval from Mecham, Agency, sec. 476: “So 
where an agent was authorized to deliver goods on re- 
ceiving sufficient security, but delivered them on in- 
adequate security, it was held that trover would not lie.” 

It is obvious, that in this case the proof does not sus- 
tain the allegation of conversion. Plaintiff’s counsel 
deemed it necessary to offer proof of the value of the 
tenant’s possession, which of itself indicates that they 
did not rely upon their claim of conversion. The plain- 
tiff should allege and on trial prove the actnal damage, 
if any. 

The defendant in its answer alleges that plaintiff 
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ratified its act.in paying the money to Grace. The proof 
offered on this was that, on March 4, the defendant wrote 
a letter to plaintiff inclosing his deed, and telling him 
that defendant had received the agreement for the sale 
of the land as security for the fulfilment of the promise 
to give possession, and that plaintiff did not respond to 
that letter until May 19. We cannot say, as a matter of 
law, that this delay in objecting to defendant’s acts, of 
itself, constitutes ratification; however, if the delay . 
caused any change in the bank’s situation or prevented 
the bank from protecting itself, if objection had been 
promptly made, such delay may have created an EStODpE!, 
but no estoppel is pleaded. 

Louis R. Grace intervened and filed an answer, to which 
the court sustained a demurrer. One of the defenses 
‘pleaded is that the intervener did not authorize plain- 
tiff, or any one else, to negotiate for the possession of the 
premises, and that no action was ever commenced or 
prosecuted for obtaining such possession, and that if 
plaintiff paid $1,500 for such possession it was a volun- 
tary payment. In view of the undisputed evidence that 
Plaintiff, by his instructions to the bank, gave the in- 
tervener until March 15 to transfer the possession, it 
scems questionable, unless some special cause or ur- 
gency be shown, that the plaintiff should have the right 
-arbitrarily to fix an amount on March 1, as the value 
of the possession, without some notice to the intervener 
of the fact (if it be a fact) that the tenant claimed and 
had the right to hold over for the next year. Louis R. 
Grace had such an interest in the result of the relief 
sought as entitled him to intervene, and to offer proof as 
to the rights of the tenant, and any other fact that might 
result in defeating plaintiff's claim, or in reducing the 
damages. 

We do not express any opinion as to the ultimate rights 
of the parties, nor discuss the effect of the evidence, other 
than as above pointed out, because the case must be re- 
versed for the reasons above given, and in another trial the 
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rights of the parties can be adjudicated according to the 
allegations and proof. 

The cause is reversed and remanded, with permission 
to the parties to file amended pleadings in accordance 
with the views herein, and trial had on the new pleadings. 

REVERSED. 


GEORGE TROXCIL, APPELLEE, V. Morris & CoMPANY, 
APPELLANT. 


Firep Fresruary 16, 1922. No. 22221. 


1. Appeal: Conrtictinc Evipence. “A finding of the district 
court on. an issue of fact in a compensation case will not be 
set aside on appeal, where it is supported by sufficient evidence, 
or where the evidence is substantially conflicting, unless the 
finding is clearly wrong.” Simon v. Cathroe Co., 106 Neb. 535. 


2. Master and Servant: CoMPENSATION Awarp: CoMMUTATION. 
The spirit and intention of the compensation act is to safe- 
guard a compensation award. Commutation to a lump-sum 
payment should be approved by the courts only for strong 
and urgent reasons. 


AppEBAL from the district court for Douglas county: 
Wixtis G. Sears, JupGe. Affirmed as modified. 


James C, Kinsler, for appellant. 
Bigelow, Peterson & LaViolette, contra. 


Heard before Morrissey, C.J., Rose and Axpricn, JJ., 
Rarer and Stewart, District Judges. 


Stewart, District Judge. 
_ This is a claim under the workmen’s compensation 
act. On September 11, 1919, George Troxcil was about 
21 years of age, and an employee of Morris & Company 
as a laborer in appellant’s packing house. While in 
the performance of his duty, he fell and his head was 
caught between a gate-bar and the cage of a descend- 
ing -elevator. The company voluntarily paid compensa- 
tion at the rate of $15 a week for 19 weeks, ending 
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January 16, 1920, on which date appellee had returned 
to work. In February, following, a claim for compensa- 
tion was filed, and later an award was made by the 
compensation commissioner, and, upon appeal, by the 
district court, of $6 a week for 281 weeks, and _ there- 
after at the rate of $4.50 a week during claimant’s life. 
Over appellant’s objection, the award was ordered com- 
muted to a lump sum. Morris & Company appeal. 

Appellee: contends that his injuries were total and 
permanent within the meaning of the workmen’s com- 
pensation act, rendering it necessary for him to fit him- 
self by education for mental rather than physical labor, 
and making it proper for the court to order com- 
mutation to a lump-sum payment. 

Appellant insists that disability ceased at the close 
of the appellee’s healing period, on January 16, 1920, 
when he was able to and did return to work at higher 
wages; also that the court was without power, in’ the 
absence of an agreement between the parties, to order 
commutation. 

The district court in its decree found, among other 
things: ‘The court further finds that said injury re- 
sulted in permanent disability, entitling the plaintiff 
to compensation under subdivision 1 of section 3662 at 
the rate of $6 a week, during the first 281 weeks, after 
January 16, 1920, and $4.50 a week for the remainder 
of his life.” 

The order overruling the motion for a new trial 
recites: “That a special finding is made that the plaintiff 
has suffered, by reason of his injury to his jaws and 
head, a 15 per cent. depletion, and it is the 15 per cent. 
depletion on which the court bases the decision in this 
case, concluding therefrom that it has by reason of 
that per cent. unfitted him for the work he was engaged 
in at the time he received his said injuries to the full ex- 
tent normal to him in his then employment.” 

There was evidence at the trial tending to show that, 
as a result of the accident, the appellee suffered a frac- 
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ture of the upper jaw, of one prominent bone below the 
eye, and the nasal bone, part of which was removed, 
leaving the nose permanently disfigured; that two teeth 
were knocked out and two others broken; that the lateral, 
or side to side motion of the lower jaw, was entirely . 
and permanently lost, thereby limiting his ability to 
masticate his food, resulting in permanent impairment 
of the functions of digestion and nutrition about 30 
per cent.; that, since the accident, he frequently suf- 
fers from headache and stomach trouble, and that he 
is physically debilitated about 25 per cent. 

About four months after the injury appellee was given 
three different light jobs by appellant, at the same rel- 
ative pay he formerly received, and continued to work 
for about five months, when he was assigned to hard 
work. Four days later he quit because he could not 
stand the work, and to become a street car conductor 
at increased wages for longer hours, and to work seven 
days a week. He continued as a street car conductor 
for the following year until date of trial. It also ap- 
pears in the testimony that during the time he worked 
for the street car company, because of relaxed energy, 
on about five occasions he arrived too late to make his 
trip, and on about as many occasions he was absent 
from duty because of illness, in the aggregate of about 
20 days. Practically all the conflicting evidence was be- 
tween expert witnesses in their respective opinions of 
the conditions of appellee’s health, and the effect of 
his injuries upon his earning capacity and physical abil- 
ity to labor. 

We are satisfied, except as to the matter of commu- 
tation, that this case comes within a well-established 
rule of law of this state: “A finding of the district 
court on an issue of fact in a compensation case will not 
be set aside on appeal, where it is supported by suf- 
ficient evidence, or where the evidence is substantially 
conflicting, unless the finding is clearly wrong.” Simon 
wv. Cathroe Co., 106 Neb. 535, and cases cited. 
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In its decree the trial court, so far as it is pertinent 
to quote, found as follows: “The court further finds 
that the nature of plaintiff’s injury requires a change in 
vocation to one making less demands upon his physical 
strength, and for that purpose that the payments to be 
made, should be commuted to one lump sum in the 
method provided by law.” 

The above finding seems to have been based mainly, 
if not entirely, upon the opinions of the medical expert 
witnesses that the appellee’s condition required a change 
of vocation. Neither the appellee nor his wife testified 
upon the subject. The record shows he reached the eighth 
grade in school, and that his career has always been 
that of a farmer or laborer. No emergency is shown, 
and it is purely problematical whether he would be 
helped or hurt by getting immediate possession of his 
money. 

The spirit and intention of the compensation act is to 
safeguard a compensation award. Commutation to a 
lump-sum payment should be approved by the courts 
only for strong and urgent reasons. 

In Perry v. Huffman Automobile Co., 104 Neb. 214, 
this court said: “The workmen’s compensation act does 
not contemplate the payment of large sums of money 
to improvident employees or dependents who may lose 
it and become a charge on the public, but as a general 
rule requires employers to pay injured employees com- 
pensation in small periodical payments at short inter- 
vals.” 

The evidence being ample to sustain the judgment, 
issnes of fact determined will not be disturbed, except 
as to the manner of making payments. 

The judgment of the district court is modified to re- 
quire weekly payments instead of awarding a lump 
sum, and, as modified, is affirmed. 

AFFIRMED AS MODIFIED. 
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GoTLieB P. OLIVERIUS, APPELLEE, V. RoperT G. WICKS, 


ho 


APPELLANT. 
Firep Fresruary 16, 1922. No. 21848. 


Pleading: Apsissions: Instruction. In an action for assauit 
and battery, the plaintiff alleged that “the defendant unlaw- 
fully made an assault upon the plaintiff, and him, the said 
plaintiff, did then and there beat, wound, and ill-treat,’” etc. 
The answer alleged that “the plaintiff assaulted the defendant, 
and whatever injuries he received was by reason of the nec- 
essary defense made by the defendant, and was received while 
the defendant was lawfully defending himself from said assault, 
* * * and that he used only such force in repelling the 
assault aS was apparently necessary,” ete. Held, that the court 
did not err in instructing the jury that the answer of the 
defendant admitted the assault as charged. 


Evidence: WITNESS: IMPEACHMENT. Where a _ witness, called 
as a medical expert, testified, both upon direct and _ cross- 
examination, that there was no history in the medical pro 
fession of appendicitis being caused by a blow, and his atten- 
tion was called to a work proved to be a standard medical 
authority, with which he said he was not familiar, but which 
stated that a blow, or traumatism, was probably capable of 
acting as a causative agent of appendicitis, held that the court 
did not err in admitting in rebuttal the extract in question, 
it being received, not as substantive proof of the fact whose 
probability it asserted, but for the purpose of impeaching or 
discrediting the witness by showing he was mistaken in his 
statement. 


Damages: RemiTrirur. Plaintiff testified that he had expended 
$491.50 for medical and surgical services and charges for hos- 
pital attendance. - There was no evidence of any kind showing 
that the disbursements represented the fair or reasonable value 
of the services rendered. .Held error to permit the jury to con- 
sider these charges as an element of plaintiff’s damages, but 
plaintiff is permitted to remit the amount thereof from the 
judgment. 


Assault and Battery: Vexpicr. Form of verdict examined, and 
held not subject to the objection that it included interest. 


APPEAL from the district court for Garfield county: 


Bayard H. Paring, JupGe. Affirmed on condition. 
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Prince & Prince and EH. M. White, for appellant. 
Guy Laverty and Davis & Davis, contra. 


Heard before Morrissey, C.J., AtpricH and Ross, JJ., 
FirzeEratp and Waxke ey, District Judges. 


WakE LEY, District Judge. 

Oliverius recovered a judgment against Wicks for 
$4,045.07 damages for an assault and battery. Wicks 
appeals. Appellee in his original petition prayed for 
judgment for $2,108. In a supplemental petition, setting 
forth injuries which had developed since the commence- 
ment of the action, appellee demanded judgment for the 
total amount of $7,937.80. 

The first errov assigned, asking the reversal of the 
judgment, is that the court erred in one of its instruc- 
tions, viz., No. 5, the part thereof of which complaint is 
made being as follows: “You are further instructed 
upon the question of the burden of proof that the de- 
fendant, Robert G. Wicks, in his answer, as set out in 
instruction No. 2, admits the assault as charged against 
him, and seeks to justify this assault by a plea that the 
same was made in self-defense, * * * The burden 
is upon the defendant and it is for him to prove that 
defense by a preponderance of the evidence, as herein- 
above set out.” 

The particular portion of the instruction which ap- 
pellant claims is erroneous is that which states that the 
defendant, Robert G. Wicks, “admits the assault as 
charged against him.” Whether Wicks admitted the as- 
~ sault as charged depends, of course, upon the pleadings, 
to which, therefore, reference is made. 

The plaintiff in his original and supplemental petition 
averred: “That on the 14th day of June, 1918, the 
defendant unlawfully made an assault upon the plaintiff, 
and him, the said plaintiff, did then and there beat, 
wound, and ill-treat,” ete. The answer alleged: “That 
on the 14th day of June, 1918, the plaintiff assaulted 
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the defendant, and whatever injuries he received was 
by reason of the necessary defense made by the de- 
fendant, and was received while the defendant was law- 
fully defending himself from said assault; that prior 
to the assault above set forth, the plaintiff had abused 
the defendant and attempted to provoke an assault, and 
had threatened to assault and beat the defendant, which 
threats had been prior to the assault aforesaid com- 
municated to the defendant; that at the time of said as- 
sault, the defendant was lawfully upon the public 
street of the city of Burwell: and that he used only 
such force in repelling the assault as was apparently 
necessary, considering the violence of the assault and 
the threats which the plaintiff had before said assault 
made.” These allegations were followed by a general 
denial. Plaintiff’s reply was a general denial as to alk 
allegations of the answer except such as admitted the 
truth of plaintiff’s petition. 

The question therefore is: Was the court right in 
giving the instruction that he did? That is, did the 
answer of the defendant admit the assault charged in 
the petition? We think it did. In the first place, it is 
pertinent to observe that it is the law of this state that, 
in civil actions for assault and battery, no evidence tend- 
ing in any way to justify the assault and battery is 
admissible under a general denial. Barr v. Post, 56 
Neb. 698; Mangold v. Oft, 63 Neb. 397. What is the 
effect when, as here, the defendant justifies the assault 
by pleading self-defense? In 5 C. J. 657, secs. 84, 85, in 
a discussion of the nature and effect of pleas in actions 
of this character, it is said: “A legal plea of justification 
must admit the battery as alleged.” And again: “A 
plea of son assault demesne (as is the plea here) admits 
the offense charged but seeks to avoid it on the ground 
of self-defense.” 

In Le Fevre v. Crossan, 3 Boyce (Del.) 376, which 
was an action such as this, for assault and battery, the 

.court said: “It is a principle of pleading that every 
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justification pleaded must, expressly or tacitly, confess 
the act which it is intended to justify. And usually 
one may not plead in avoidance of a fact which the 
plea does not admit, for it is of the essence of such a 
plea to confess the truth of the allegation which it pro- 
poses to answer and avoid’—citing Gould, Pleading, 
sec. 111. 

So in Pleasants v. Heard, 15 Ark. 405, it is said: 
“The plea of son assault demesne is a special plea 
of justification. It confesses the battery alleged, but 
avoids and justifies it on the grounds of self-defense.” 

In Watson v. Hastings, 1 Pennewill (Del.) 47, it is 
said: “The plea of son assault demesne only admits 
the assault and_ trespass.” 

And in Smith v. Wickard, 42 Ind. App. 508, the court 
say: “By a plea of son assault demesne the defendant 
justifies an assault and battery, by asserting that the 
plaintiff committed an assault upon him, and that he 
‘merely defended himself.” 

In the light of these authorities, we think it must 
be held that the plea of justification, viz., self-defense, 
interposed by Wicks necessarily admitted the assault and 
battcry. Throughout his evidence Wicks admitted beat- 
ing the plaintiff, but endeavored to prove that the plaintitt 
was the aggressor. 

The second point raised by appellant relates to the 
admission in evidence of an exeerpt from a standard 
medical work, “Warbassey on Surgical Treatment,” 
its reception coming about in the following way: As 
before stated, the plaintiff filed a supplemental petition. 
This set forth that some six months after the original 
injuries had been inflicted upon appellee complications 
and developments ensued, not apparent or existing at 
the time when the original petition was filed, which 
subsequently developed into appendicitis, necessitating 
the removal of the appellee to hospitals in Omaha, and 
an operation for appendicitis at considerable expense - 
to the plaintiff, and attended with great pain, and long- 


Vor. 107] JANUARY TERM, 1922. — 825 
Oliverius v. Wicks. 


continued suffering, and extreme nervousness, existing 
at the time of the trial. 

The record discloses that appellant inflicted upon 
appellee grievous injuries, knocking him down with 
“something hard,” striking him a second time, rendering 
appellee unconscious, and, when he regained conscious- 
ness, appellant was on top of him in the gutter, still 
pounding him and threatening to kill him; that he begged 
for mercy, and was heard to say, “Oh, don’t!” or, “Oh, 
Bob!” that appellant finally got off appellee, who then 
went home groaning and moaning; he couldn’t walk 
very good; his garments were torn and covered with 
blood; his face cut to the bone in two or three places, 
and his lip cut through; that two of his ribs were 
broken; that he could not sleep thereafter; that he 
was often dizzy; his limbs were numb; that because of 
the injuries to the abdominal region he went to Omaha; 
was in the Nicholas Senn Hospital for seven or eight 
weeks in 1919; and after returning home was compelled 
to return to Omaha in April, 1920, and receive further 
medical and surgical treatment at the Wise Memorial 
Hospital. In February, 1919, Dr. Condon at the Nicholas 
Senn Hospital operated upon him for chronic appendi- 
citis and removed his appendix. 

The contention ot appellee was that the appendicitis 
was the result of traumatism, that is, of a blow or 
blows inflicted in the fight by appellant upon appellee. 
The contention of the appellant was that appendicitis 
could not be caused by traumatism, or a blow. Physi- 
cians and surgeons were called by each side to maintain 
its position. Dr. Smith, who attended appellee during 
hig entire illness, testified that, in his opinion, the cause 
of the appendicitis was traumatism or a blow reccived 
in the appendical region at the time of the assault. He 
further stated that, following the injuries to appellee 
and prior to his operation for appendicitis, trouble 
developed with appellee’s abdomen; that he had climatic 
peritonitis, which was a condition ot the peritoneum, 
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evidenced by pain, blowing gas from the bowels, and a 
great deal of tenderness all over the abdomen, usually 
located in the center over the appendix, and appellee 
complained of this very much at certain times, and it 
kept on until the witness advised him to go to a hospital 
for an operation for appendicitis. 

Dr. Condon, of the Nicholas Senn Hospital, who per- 
formed the operation for appellee’s appendicitis, testi- 
fied that, in his opinion, the beating of the appellee on 
June 14, 1918, and the bruises inflicted upon him at 
that time over the region of the appendix, was the 
causative factor of the appendicitis. 

Dr. Britt attended and examined appellee once fol- 
lowing his injuries, and was called out of the regular 
order, as a medical expert, on behalf of the appellant 
He testified on his direct examination that, so far as 
reccgnized by the medical profession, and by medical 
authorities, within his knowledge, appendicitis was never 
caused by a blow; that there had been no history of 
direct appendicitis from external violence. Upon his 
cross-examination he testified that he could not conceive 
of appendicitis being caused by a blow; that it might 
be possible, but that there was no history of such a case. 
“Q. There is no history of such a case? Then vou mean 
by that, that if this plaintiff had appendicitis some six 
or seven months after the injury and was operated on in 
January or February, after the injury in June, 1918, 
that such appendicitis could not have been caused by the 
injury? A. I think not. Q. It is your opinion that 
it could not have been? A. It is my opinion it could not 
have been. Q. Have you based that opinion on the 
fact that you say that appendicitis is not caused that 
way? A. We have no history of appendicitis in that 
way; might possibly be, but I doubt it.’ The witness 
further stated that he was acquainted with a medical 
work, “Anders on the Practice of Medicine,” that he 
had read the work, that he knew what Anders assigned 
as causes of appendicitis, and that in this connection 
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Anders stated as follows: “It is not uncommon for 
excessive or uncommon exertion or a traumatism, or 
jarring of the body, as in jumping, to act as a favoring 
cause.” Although the witness also stated that the 
“traumatism” to which Anders referred was a traumatism 
of a different nature from that supposed to be in issue 
in the case at bar. The witness was then asked whether 
he was acquainted with “Warbassey on Surgical Treat- 
ment,” a modern work published in 1919, and answered 
that he was not. This work was later identified by Dr. 
Smith, as a standard medical authority, and the following 
excerpt therefrom offered and received in evidence: 
“Traumatisn to the appendical region should be avoided, 
as this is probably capable of acting as a causative 
agent.” 

So that the question is: Was the admission of this 
extract in evidence under the conditions surrounding its 
reception erroneous? Under the decision in Van Skike 
a. Potter, 53 Neb. 28, we must, of course, consider it 
settled in this state that medical books cannot be received 
as independent evidence of matters stated in them. But 
the question here is: Was the reception of this excerpt 
under the circumstances erroneous? We do not think so. 
Dr. Britt was called in behalf of the defendant as a 
medical expert. He had upon direct examination stated 
that, so far as recognized by the medical profession, 
appendicitis was never caused by a blow; that there had 
been no history of direct appendicitis from external 
violence. Then, upon cross-examination, as above noted, 
he went somewhat ont of his way to reiterate his state- 
ment that medical history furnished no example of ap- 
pendicitis arising from a blow. His attention was di- 
rected to Warbassey’s book, with which he stated he 
was not familiar. This being the situation, and the book 
haying been identified by Dr. Smith as a standard 
medical authority, the paragraph in question was ad- 
mitted upon rebuttal. 

Tt was not in any sense admitted as independent evi- 


828 NEBRASKA REPORTS. [Vor. 107 


Oliverius v. Wicks. 


dence to prove substantively the matter therein re- 
corded, but to discredit or disprove the statements 
reiterated by Dr. Britt that in the medical profession 
there had been no history of appendicitis as the result 
of a blow. It was, we think, competent, as in the nature 
of impeaching testimony, and to show the jury that Dr. 
Britt was mistaken in his positive assertions. We think 
this the logic of Van Skike v. Potter, supra, where 
the court say (p. 41): “They (medical books) were not 
’ offered for the purpose of fovtifying an opinion which 
had been expressed by an expert upon the witness-stand, 
and whose opinion was predicated upon the text book 
offered, nor were they offered for the purpose of showing 
that they contradicted the opinion expressed by such 
expert. But they were offered as independent evidence 
to sustain the plaintiff’s contention.” Dr. Britt’s asser- 
tion had been, there was no recorded history of such a 
case; the book showed there was, and we think it was 
coinpetent, as is strongly intimated in the language just 
quoted. 

Pinney v. Cahill, 48 Mich. 584, was an action for 
damages against the defendant, whose ill-usage and 
neglect, it was claimed, caused the death of the plaintiff's 
horse. Graves, (.J., in rendering the opinion of the 
court said: 

“The plaintiff produced a witness who swore that 
he was a veterinary surgeon of twenty-five years’ stand- 
ing, and his opinion as an expert being called for he 
swore that in his opinion the horse died from being over- 
fed when too hot, which would produce colic. On cross- 
examination, he said that colic was caused by over- 
driving and feeding when the animal is too warm; that 
all works of good authority spoke of it, and that the 
‘Modern Horse Doctor, by Dr. Dodd,’ was a work of 
that kind. The defendant then offered to show from 
this work of Dr. Dodd, where the author treats of colic, 
the passage following: ‘In nine cases out of ten colic 
is the result of impaired digestive organs; the food 
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runs into fermentation and evolves carbonic acid gas,’ 
‘This evidence was offered to discredit this expert in con- 
nection with his cross-examination. The plaintiff ob- 
jected to its introduction, but the court admitted it. 
“The rule is acknowledged in this state that medical 
books are not admissible as a substantive medium of 
proof of the facts they set forth. But the matter in 
question was not adduced with any such view. The 
witness assumed to be a person versed in veterinary sci- 
ence; to be familiar with the best books which treat of it 
and, among others, with the work of Dodd. He pro- 
fessed himself qualified to give an opinion to the jury 
from the witness-stand on the ailment of the plaintiffs 
horse and its cause, and the drift of his answer was to 
connect the defendant with that ailment. He borrowed 
credit for the accuracy of his statement by referring his 
learning to the books before mentioned and by implying 
that he echoed the standard authorities like Dodd. Under 
the circumstances it was not improper to resort to the 
book, not to prove the facts it contained, but to disprove 
the statement of the witness and enable the jury to see 
that the book did not contain what he ascribed to it. 
The final purpose was to disparage the opinion of the 
witness and hinder the jury from being imposed on 
by a false light. The case is a clear exception to the 
rule which forbids the reading of books of inductive 
science as affirmative evidence of the facts treated of.” 
City of Ripon v. Bittel, 30 Wis. 614, was an action 
for damages for injuries sustained by reason of a de- 
fective sidewalk. It was objected that the court erred 
in admitting in evidence certain treatises on surgery 
which were offered by the attorneys for the plaintiff. 
The court said: “The record does not inform us what 
the purpose or object of the offer of the treatises was. 
Counsel suggests that it may have been to expose or 
discredit the medical witnesses, examined as experts, who, 
founding their opinions upon the same treatises, recog- 
nized as standard authority, had testified that the books 
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laid down such and such particular propositions or theo- 
ries, or such and such particular conclusions, when in 
truth and in fact the books did not do so and the wit- 
nesses were mistaken. Counsel asks if, under such cir- 
cumstances, the books would not be admissible as in the 
nature of impeaching evidence, or to show that the 
experts were in error. We cannot say that the admission 
would be improper, and so must overrule the objection.” 

It is also contended the judgment should be reversed 
because the court in instruction No. 10 permitted the 
jury to consider, as an element of damages, medical 
and surgical services and hospital bills which the plain- 
{iff had paid or become liable for. The record discloses 
no evidence touching the fair and reasonable value of 
the physicians’ services, or of the value of the board, 
attendance, ete., furnished by the Nicholas Senn and 
Wise Memorial Hospitals, in which appellee was for 
a long time following his injuries, and in one of which, 
the Nicholas Senn, the operation for appendicitis was 
performed. These expenses aggregated, according to ap- 
pellee, $491.50. He testified entirely from memory and 
with some uncertainty. He produced no receipted bills. 
No physician testified as to the value of services rendered 
by him. No one connected with either hospital testified 
as to the amount paid by appellee, or as to the reason- 
able value of its services to or attendance upon him; 
the only evidence as to these disbursements being that 
appellee paid the Nicholas Senn Hospital $175, and the 
. Wise Memorial Hospital $109, for the privileges of the 
same. Service such as these are of a peculiar kind, and 
we do not think the jury could, without the aid of 
testimony, have formed a reliable opinion as to their 
value. The case at bar, therefore, does not fall within 
the category of those pressed upon us by counsel for 
appellee, where the testimony disclosed the nature, extent 
and details of the services rendered, the number of phy- 
sician’s visits, ete., constituting a basis upon which the 
court has in some cases permitted the jury to assess a 
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value. The judgment, however, should not be reversed 
for this error, if appellee is willing to submit to a 
remittitur in the sum of $491.50. 

The final error assigned is that the jury included in- 
terest in its verdict. The verdict was: “We, the jury 
duly impaneled and sworn in- the above entitled cause, 
do find for the plaintiff, Gotlieb Oliverius, and fix his 
damages at $4,075.70, with interest included, J. H. Webb, 
Foreman.” When we bear in mind that this particular 
form of verdict was given by the court along with his 
instruction No. 16 as a form approved by him, in the 
event the jury found for the plaintiff, we agree with 
counsel that this simply meant the plaintiff was ‘to have 
judgment for the amount found due (to be inserted in 
the space left blank), and that nothing was to be added 
for interest to that time. : 
_ If, therefore, the appellee shall, within 20 days from 
this date, file in this court a remittitur fov $491.50 from 
the judgment recovered, then said judgment shall be, and, 
in that event, is affirmed. If said remittitur be not so 
filed, then said judgment shall be reversed and the cause 
remanded for a new trial. 

AFFIRMED ON CONDITION. 


Baten & JOHNSON COMPANY, APPELLEE, V. NATIONAL 
Rooring COMPANY, APPELLANT. 


FILrep Fesruary 16, 1922. No. 21610. 


1. Negligence: Proximate CausSE: QUESTIONS ror Juky. Where, 
under the evidence, the facts and circumstances attending an 
accident are such that different minds may reasonably differ, 
as to whether or not an act or omission, under such con- 
ditions, constitutes negligence, and as to whether the negligence, 
if found, is the proximate cause of the accident, the questions 
of negligence and proximate cause are for the jury. 


Instkucrions. In a case where contributory negligence 
is pleaded and there is evidence sufficient to submit that 
question to the jury it is error to instruct the jury that, if they 
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find that negligence on the part of the defendant was the 
proximate cause of the accident complained of, their verdict 
should be for the plaintiff, without in the same instruction tell- 
ing the jury under what conditions contributory negligence by 
the plaintiff would defeat a recovery by plaintiff. 


COMPARATIVE NEGLIGENCE: Damages. “If, on the trial 
of an action ‘brought to “recover damages for injuries to a 
person or to his property caused by the negligence of another,’ 
plaintiff is found to be guilty of negligence directly contributing 
to the injury complained of, he cannot recover, even though 
defendant was negligent, unless the contributory negligence 
of plaintiff was slight and the negligence of defendant was 
gross in comparison therewith; and if, in comparing the 
negligence of the parties, the contributory negligence of the 
plaintiff is found to exceed in any degree that which, under the 
circumstances, amounts to slight negligence, or if the negli- 
gence of defendant falls in any degree short of gross negligence 
under the circumstances, the contributory negligence of plaintiff, 
however slight, will defeat a recovery. And even when plaintiff 
has established his right to recover under this rule, it is the 
duty of the jury to deduct from the amount of damage sus- 
tained such amount as his contributory negligence, if any, bears 
to the whole amount of damage sustained. Rev. St. 1913 sec. 
7892.” Morrison v. Scotts Bluff County, 104 Neb. 254. 


AppEAL from the district court for Douglas county: 
CHARLES Lesiign, JuDGE. Reversed. 


Nolan & Woodland, for appellant. 
Kennedy, Holland, DeLacy & McLaughlin, contra. 


Heard before. Morrissey, C.J., Ross, Axprici and 
Frianspurc, JJ., Graves and Weicu, District Judges. 


Wetcu, District Judge. 

Plaintiff, Bauer & Johnson Company, recovered a 
judgment against the defendant, National Roofing Com- 
pany, in the sum of $2,500, for damages to one of 
plaintiff’s motor trucks on November 26, 1918. Defendant 
appealed. 

Plaintiff alleges the damages to have been caused 
by reason of negligence on the part of appellant in leav- 
ing a block of wood in the roadway of Eleventh street, 
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viaduct, in the city of Omaha, which roadway defendant 
was then resurfacing with asphalt. The truck in ques- 
tion weighed about three and one-half tons and at the 
time of the accident it was loaded with four tons of 
asphalt in semi-liquid form. The viaduct is about 
four blocks long, extending north and south and is 
level for about the first 200 feet from the south, then 
slopes downward to the north end. Appellant had, at 
the time of the accident, put on one coat of asphalt for 
the entire length of the viaduct and was then engaged 
in putting on another coat. Appellant had employed of 
plaintiff two motor trucks, owned by plaintiff, with their 
drivers, who were employed by plaintiff, to haul the 
asphalt to the place where it was being spread on the 
viaduct. The spreading of the second coat of asphalt 
was commenced at the north end of the viaduct. At the 
time of the accident it was necessary for the motor 
trucks to enter upon the viaduct and back down the 
same at and from the south end thereof, so as to avoid 
running ever the freshly spread asphalt of the second 
coat, and plaintiff’s drivers were directed by appellant 
so to do. The asphalt, on reaching the place where it 
was to be spread, was there dumped from the trucks, 
they having rear dumps. The roadway of the viaduct 
was but 20 feet wide. This was not wide enongh to 
permit the trucks to be turned around on the viaduct; 
hence, they were backed to the place where the load 
was to be dumped. The viaduct was closed to travel 
by vehicles, other than those in the employ of appellant. 
On each side of the viaduct and as a part thereof 
was a sidewalk for pedestrians. This sidewalk was from 
seven to nine inches higher than the roadway and 
formed a curb for the roadway, and on the top of this 
curb extending along it was a strip of iron, called 
in the testimony the “angle iron” of the curb. At the 
outer edge of the sidewalk there was an iron railing 
three or four feet high. Along the sides of the viaduct 
at intervals of about 100 feet were openings or drains 
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for carrying the water therefrom. The appellant, in 
doing its work, removed or chipped off around these 
drains parts of .the creosote blocks of wood with which 
the roadway was paved. Part of these blocks so 
removed were piled on the sidewalk, and plaintiff alleged 
that some were allowed to remain on the roadway along 
which the trucks backed with their loads of asphalt. 
About 2 o'clock p.m. the day of the accident, while one 
of plaintiff's trucks was being backed down the viaduct 
with a load of asphalt, plaintiff claims it was necessary 
io turn the truck toward the east of the center of the 
viaduct in order to pass a tar kettle or fire pot with 
handles of heating irons extending therefrom, which 
stood on the west.side of the viaduct in the roadway 
and was used for heating the irons with which appellant’s 
men spread the asphalt. Plaintiff claims that on turn- 
ing the forward wheel of the truck for that purpose its 
right front wheel struck one of these creosote blocks 
that defcndant had left in the roadway, and that the 
block (which the evidence shows was about 3 1/8 inches 
by 3 1/4 inches by 2 inches with a slope on one side) 
got under the right front wheel; wedged thereunder, and 
skidded along diagonally the direction the car was 
traveling, holding the front wheels in a position which 
caused the rear end of the truck to continue in a diagonal 
direction toward the east side of the viaduct. Plaintiff - 
also claims that this block made it impossible for the 
driver to straighten the wheels so as to change the 
course of the truck, and that the driver of the truck 
put on its brake; that its brakes were in good condition, 
but that the surface of the roadway was slippery, and 
that by reason of said block being under the wheel, the 
slope of the road, and its slippery condition, the truck 
was caused to slide in a northeasterly direction to the 
side of the roadway and struck the iron flange of the 
right hind wheel of the truck on the curb, aud thereupon 
the iron flange of said wheel mounted the curb and slid 
on the iron on top of the curb. The iron flange of this 
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wheel projected about three-fourths of an inch beyond 
the rubber tire of the wheel. Plaintiff claims that about 
the time the flange of the wheel struck the curb the 
front wheel of the truck passed over said block of wood, 
the left front wheel of the truck had reached about 
two feet from the curb, but the truck continued to slide 
to the northeast for about six or eight feet, and after 
viding the curb on its flange that distance the wheel 
passed entirely over the curb onto the sidewalk of the 
viaduct, which gave way, and the truck fell sume 50 
feet to the ground and was thereby ruined. The 
truck was a left-hand drive and its driver was on its 
left side looking northward out of the east side of the 
cab. He testifies that he did not see the block which he 
says became wedged under his right front wheel when 
turning to pass the heating pot. As the track went 
through and over the sidewalk the driver jumped 
therefrom, landing on the viaduct. The appellant denied 
that it left any creosote blocks in the roadway of the 
viaduct; denied that the accident was caused by the 
wheel of the truck striking a block in the roadway; 
denied that it was guilty of any negligence, and alleged 
in its answer that any injury to the truck was due to 
and caused by the negligence of the plaintiff and its 
employee operating the truck. 

The evidence introduced by plaintiff tends to show that 
the accident occurred in the manner claimed by it. The. 
driver of the truck and several other witnesses testified 
that the truck was backing along near the center of the 
roadway, at about 214 miles an hour; that on approach- 
ing a heating pot on the west side of the roadway and 
about 6 to 12 feet therefrom, as the truck was turning 
to pass said heating pot, there was a sudden jerk and 
change in the course of the truck, and it continued north- 
easterly, striking the curb, the flange of the right 
wheel riding it a short distance, the wheel then passing 
over the curb onto the sidewalk, and the truck then fall- 
ing to the ground. At least three of the witnesses 
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testify that within a few minutes after the accident they 
found the creosote block of wood, introduced in eyi- 
dence, in the roadway at the end of a diagonal mark 
extending the direction the truck had taken, at the place 
where there is testimony that the truck was deflected 
from its course to pass the fire pot. The driver of the 
truck testifies that he felt something under the right 
wheel of the truck as he was turning to pass the fire 
pot, and that he could not straighten the wheel of the 
truck. All, but one, of the witnesses of the defendant, 
testifying as to the course of the truck, said that the 
truck was backing neav the ecnter of the roadway, and 
that it suddenly took a northeastern course, mounted 
the curb and run along with its right hind wheel on the 
sidewalk for a distance vf about 50 feet, and then fell. 
Witnesses in ‘the employ of the defendant testified that 
there was no change in the condition of the roadway, 
as to blocks thereon, frem the time the truck was 
running thereon until after the time it was claimed 
by plaintiff the creosote block in evidence was picked 
up. One witness for the defendant testifies that the 
truck was coming down along the east side of the via- 
duct with its wheels about 3 or 4 inches from the east 
curb for about 100 feet, and came to a point of the 
junction of two pieces of the angle iron on the curb, 
then jumped the curb and ran with one wheel on the 
‘sidewalk for some distance, and then fell. Witnesses 
‘for the defendant also testified that their fire pot was 
some distance north of the place where the truck fell, 
and witnesses for plaintiff testified that it was about 
six feet south of where the truck struck the curb. 

The question whether the creosote block was on the 
pavement, was struck by the wheel of the truck and 
caused the truck to pass over the curb and fall from 
the viaduct, was, therefore, a question to be determined 
by the jury. Appellant argues and claims that, as a 
matter of law, the leaving of the block of wood in 
evidence on the roadway of the viaduct is not negligence. 
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It cites authorities to support this contention. Such 
a block of wood in the roadway where a deflection in the 
course of a vehicle striking it would not tend to cause 
injury to the vehicle, as where there is no bridge, via- 
duct, or embankment, for the vehicle to fall over in case 
of a deflection in its course which could not be stopped, 
would not be negligence.. It might not be negligence if 
the block was immovable so that a wheel striking it would 
pass over it and not be held in a deflected course by the 
block. Among the authorities cited by appellant is 
Briglia v. City of St. Paul, 134 Minn. 97, in which the 
negligence claimed was failure to provide protection 
from vehicles falling over a bluff, along which a roadway 
26 feet wide, in good condition, ran, with a gutter and 
walk which afforded protection against any ordinary 
deviation from the traveled road. The appellant quotes 
from the opinion: 

“Deceased did not suffer from any causal or ordinary 
deviation from the roadway, nor do we think there was 
any danger of her doing so. The course of the car 
was extraordinary. Stopping on a slight grade about 
100 feet from the bluff edge, it commenced to back, 
and it backed nearly straight and over the precipice. 
We think the city should not be required to anticipate 
such unusual occurrences or to guard against’ them.” 

The extraordinary course of the car in that case was 
not caused by failure to have proper protection from 
falling over the bluff. The course of the truck in this 
case was also extraordinary, and, if the plaintiff’s evi- 
dence is true, its extraordinary course was caused by 
the loose block of wood lying in the roadway. More- 
over, appellant employed of plaintiff the use of the 
motor truck and its driver to carry asphalt over this 
roadway to the place where directed by appellant and 
in the manner it directed. Appellant had exclusive 
charge of the roadway of the viaduct. It was appellant’s 
duty to keep the place for travel by the truck in a reason- 
ably safe condition and free from obstacles which might 
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cause a deflection in the course of the truck. The plain- 
tiff’s driver had a right to assume that it was so kept. 

Other authorities cited by appellant are cases in 
which the claimed defect in the roadway and sidewalk 
was not movable, nor the roadway or sidewalk at a 
place where the defect complained of would cause a ve- 
hicle to be damaged by falling off a bridge, viaduct or 
embankment. It would serve no purpose to analyze 
each case cited separately. The leaving of a block of 
wood the size of the one in evidence on the roadway 
night not be negligence under some circumstances, but 
under other circumstances different minds might reason- 
ably differ as to whether or not there was negligence 
therein. We must take the facts and circumstances in 
evidence in this case, and if different persons may rea- 
sonably reach different conclusions as to whether or not 
it was negligence in leaving such block of wood on the 
roadway under those facts and circumstances, it is a 
question for the jury to determine. “Issues as to the 
existence of negligence and contributory negligence, 
and as to the proximate cause of an injury, are for the 
jury to determine, when the evidence as to the facts is 
conflicting, and where different minds might reasonably 
draw different conclusions as to these questions from 
the facts established.” City of Omaha v. Houlihan, 
72 Neb. 326. 

Appellant also contends that it was physically im- 
possible for the accident to have happened in the manner 
claimed by plaintiff. It claims that if the fire kettle 
was six feet south of the break in the curb where the 
wheel first struck it, and that the driver of the truck 
began to turn around the kettle when the rear end of 
the truck was within four or five feet of it, on such facts 
his wheel would strike the curb at almost right angles. 
There is no testimony that the driver of the truck turned 
to go around the fire kettle. All the testimony on that 
point is that he turned to the east to pass it. All the 
testimony as to the direction taken by the truck is that 
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it was 30 degrees off center. This would not be near 
the right angle of 90 degrees. The testimony, is also 
that the right wheel of the truck ran on the curb 
or on the sidewalk for from 30 to 53 feet before it fell. 
If it struck the curb at nearly a right angle it would not 
have run northward that distance before falling from 
the viaduct. 

Appellant also contends that the damage to the truck 
was not the natural and probable cause of leaving the 
block of wood in evidence on the viaduct, and ought 
not to have been foreseen by the defendant, and that 
therefore the negligence, if any, of the defendant was not, 
as a matter of law, the proximate cause of the damage 
complained of. The appellant had employed plaintiff’s 
truck and driver to haul the asphalt, which the evidence 
shows is a semi-fluid with a tendency to flow to the 
rear end of the truck when it is backing down a slope, 
and render it harder to stop the truck. A motor truck 
is more liable to be deflected from its course and to have 
its wheels blocked and held so that the truck cannot 
be guided in its course, than a vehicle with wheels of 
greater diameter. There was testimony that the road- 
way was slippery on account of the first coat of asphalt 
thereon. These facts, together with the further facts 
that a loose block of wood was lying on such slippery 
roadway on a viaduct 50 feet above the ground traveled 
‘ by motor trucks backing downward with loads of liquid 
asphalt, if such facts are found to be true, together with 
all -the other facts and circumstances attending the 
course of the truck, found from the evidence by the 
jury, are all facts for the jury to consider, and to be 
considered, in determining whether or not it was negli- 
gence to leave said block in the roadway, and also in 
determining whether or not the appellant ought to have 
foreseen that the block of wood in the roadway, under 
such circumstances and conditions, might cause the truck 
to be deflected, so as to cause it to run off the roadway 
and fall from the viaduct. Different minds might reach 
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different conclusions reasonably from these facts and 
circumstances. .Whether or not the leaving of such 
block of wood on the roadway was the proximate cause 
of the truck falling from the viaduct is, therefore, under 
the rule stated in City of Omaha v. Houlihan, supra, a 
question for the jury. 

Appellant asks that the judgment ve reversed for the 
following reasons: “(1) That it was physically im- 
possible for the accident to happen in the way the 
plaintiff claimed, or in any way that would have 
involved negligence on the part of the defendant; (2) 
that the leaving of this piece of wood on the viaduct, 
if it was so left, was not, as a matter of law, a negligent 
act; (3) and, even though negligent, it was not action- 
able negligence, for the accident that was claimed to 
have resulted therefrom was not the natural and prob- 
able consequence thereof and ought not, as a matter of 
law, to have been foreseen by the defendant.” We 
have already covered these points and determined that 
cach is groundless. 

Appellant also claims that the court erred in giving 
instructions Nos. 3, 10, and 12, and in refusing to give in- 
struction No. 5, requested by the defendant, 

The appellant claims error because neither in instrue- 
tion No. 3, nor elsewhere, were the jury told that, if they 
find negligence on the part of the defendant was the 
proximate cause of the accident, they should find for 
the plaintiff, unless they find that negligence of the 
plaintiff contributed thereto. It also claims error be- 
cause the jury were not instructed that, if they found 
that the negligence of the plaintiff, or its driver, caused 
the accident in question, they.should find for the de- 
fendant. 

To so instruct the. jury in either case would be to 
ignore, and be contrary to, our contributory negligence 
statute, in a case where contributory negligence is 
pleaded and there is evidence tending to show the same. 
The negligence of plaintiff might be contributory merely 
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and not gross. Appellant was entitled to have all the 
issues raised by the pleadings, of which there was evi- 
dence tending to establish, submitted to the jury by 
proper instructions. Instruction No. 5, requested by the 
defendant, directed the jury to find for the defendant 
if it found that the truck struck the block in question 
and as a result thereof was damaged as claimed, and 
that such damage was the probable and natural conse- 
quence of the wheel striking the block, and further 
found that such damage should have been foreseen by 
the defendant, if they also found that the driver of the 
truck in the exercise of reasonable care saw, or should 
have seen, the block in time to have avoided it, or, hav- 
ing struck the block, could, in the exercise of reasonable 
care, have stopped the truck before it reached the point 
where it fell over the viaduct. This instruction should 
not have been given. Both of the acts of the driver 
of the truck, which would cause a finding for the defend- 
ant thereunder, might under the circumstances and the 
evidence be contributory negligence, and, if so, the 
instruction would be contrary to our comparative negli- 
gence statute. In addtion to this, there was no evidence 
tending to establish that the driver could have seen the 
block of wood in the roadway. The uncontradicted 
evidence shows that the driver was necessarily on the 
left-hand side of the truck and necessarily looking back- 
wards therefrom while the block struck, if it was struck, 
was on the right-hand side of the truck. In addition 
to this, neither the refusal to give instruction No. 5, 
requested by defendant, nor the refusal to give any 
other instruction requested by defendant, is assigned 
as error in defendant’s motion for new trial. “This court 
will not review the action of a district court in giving 
or refusing instructions unless such action of the court 
be specifically assigned in the motion for new trial 
and as a ground thereof.” Pheni« Ins. Co. v. King, 
52 Neb. 562; Graham v. Frazier, 49 Neb. 90; Pennington 
County Bank v. Bauman, 81 Neb. 782. Appellant, how- 
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ever, contends that, although its motion for a directed 
verdict and its requested instructions might not be in 
proper form, they called the court’s attention to the 
question of negligence on the part of plaintiff, and that 
therefore the court should have instructed thereon, 
citing in support thereof Strubble v. Village of DeWitt, 
81 Neb. 504, and Sorenson v. Townsend, 77 Neb. 499. 
The first of these cases simply holds that it is error 
to refuse an instruction which correctly states the law on 
the issues presented by the pleadings and the evidence 
unless the points are fairly covered by other instruc- 
tions. In the opinion it is stated that, if the court 
regards the requested instructions as defective in form, 
it should have treated them as requests for instructions 
on the points designated, and have properly instructed 
the jury on the points requested. If, in this case, the court 
should have treated the instructions requested and refused 
as requests for instructions on the points designated there- 
in, the failure of the court to so instruct on these points, 
not being assigned as error in the motion for new trial, 
cannot be reviewed by this court. The second case last 
above mentioned as cited by appellant simply holds that 
a party is entitled to have his theory submitted to the 
jury if the evidence tends to establish it, and that an 
instruction given by the court on its own motion con- 
trary to such theory was erroneous. No instruction was 
requested in that case. Appellant also contends that 
the jury should have been instructed that negligence of 
the driver of the truck would be imputed to the plaintiff. 

Instruction No. 1 given by the court tells the jury 
that the plaintiff through its driver was backing the 
truck down the roadway. This tells them that such act 
of the driver of the truck was the act of the plaintiff. 
If a more specific instruction on this point was desired, 
defendant should have requested the same. The instruc- 
tions nowhere tend to mislead the jury into the belief 
that the acts of the driver were not acts of plaintiff. 
“Though an instruction may not be so specific as it 
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should be, if it is not misleading, it is not cause for 
reversal, where the complaining party made no request 
for a more specific instruction.” Webb v. Omaha & 
S. I. R. Co., 101 Neb. 596. Also, Larsen v. Savidge, 103 
Neb. 79. 

The only question remaining to be considered is, was 
the jury properly instructed upon the law applicable 
to the questions involved in the issues raised by the 
pleadings and supported by the evidence. “A court is 
bound to instruct the jury, whether requested or not, 
upon the material issues of the case.” Kyd v. Cook, 
56 Neb. 71. Also Figg v. Donahoo, 4 Neb. (Unof.) 661. 

Instruction No. 3, given by the court on its own 
motion, after instructing the jury that the burden of 
proof was on the plaintiff to establish by a preponder- 
ance of the evidence all of its material allegations not 
admitted to be.true by the answer of the defendant, is 
as follows: “Therefore, before the plaintiff can recover 
in this action it must be established by a preponderance 
of the evidence: YF irst—That negligence on the part of 
the defendant was the proximate cause of the accident 
complained of. Second—The damages, if any, sustained 
by the plaintiff as a result thereof. If the plaintiff 
has established both of the foregoing propositions by a 
prcpondcrance of the evidence, then your verdict should 
be for the plaintiff. If, however, the plaintiff has failed 
to establish by a preponderance of the evidence that 
negligence on the part of the defendant National Roofing 
Company was the proximate cause of the truck being 
thrown fromthe viaduct to the railroad tracks below, 
then the plaintiff cannot recover, and your verdict should 
be for the defendant.” 

The affirmative defense set out in appellant’s answer 
that the damage was caused by negligence of the plain- 
tiff, unless it be treated as a plea of contributory negli- 
gence, would be simply a denial that the alleged negli- 
gence of defendant caused the damage, and there would 
be no error in this instruction. The appellee contends 
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that the answer does not allege contributory negligence, 
but alleges only facts or conclusions showing that the 
accident was not caused by negligence of the defendant. 
“A general allegation of negligence is good as against 
a demutrer, and under such an allegation evidence of 
any fact which contributed to the injury sued for is 
competent and relevant.” Omaha & R. V. R. Co. v. 
Wright, 49 Neb. 456. “A general averment that the 
defendant was negligent, without satting out the negli- 
gent acts or omissions, is sufficient, unless the pleading 
be attacked by motion.” Union P. R. Co. v. Vincent, 
58 Neb. 171. Also, Burnham v. Chicago, B. & Q. R. Co., 
87 Neb. 696. 

By a parity of reasoning, a general averment in an 
answer charging that negligence on the part of the 
plaintiff caused the accident is good, unless assailed by 
motion to make more definite and certain. There was 
evidence tending to show that the truck could have 
been stopped by proper care on the part of the driver. 
If it could have been so stopped, a failure so to do would 
be negligence chargeable to the plaintiff, and, if the 
jury found that negligence of the defendant was the 
proximate cause of the accident, it also might find that 
such negligence by the plaintiff was contributory negli- 
gence. This court has held: “Where the facts in evi- 
dence tend to show both negligence and contributory 
negligence, the duty to make the comparison required 
by the statute rests with the jury, unless the evidence 
as to negligence is legally insufficient, or contributory 
negligence is so clearly shown that it would be the 
duty of the trial court to set aside a verdict in favor 
of the plaintiff. Ordinarily, wherever there is room 
for difference of opinion upon these questions, they 
must be submitted to the jury.” Disher v. Chicago, R. 
I. & P. R. Co., 93 Neb. 224; McCarthy v. Village of 
Ravenna, 99 Neb. 674. In the Disher case it was also 
held: “A court is entitled to direct a verdict where the 
lack of evidence of negligence, or the undisputed evi- 
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dence as to more than slight contributory negligence 
in comparison with that of defendant, is so clear that 
reasonable minds cannot differ as to its legal effect; 
but in all other such cases the issues must be left to the 
jury.” In this case it was for the jury to determine 
from all the evidence, taking into consideration that 
tending to show that the truck was backing down a 
slope which was slippery, with a load of asphalt with a 
tendency to slide backward in the truck which made it 
difficult to stop the truck with its brake, whether or 
not failure to stop was contributory negligence. It was 
also for the jury, if it so found, to make the comparison 
required by the statute. Reasonable minds might differ - 
on those questions. 

The court treated the answer as pleading contributory 
negligence and instructed the jury thereon. The court, 
having so treated it, should properly instruct the jury 
on that issue on its own motion. Prior to our statute 
on comparative negligence, it would have been error, 
in a case where contributory negligence was pleaded 
and there was evidence tending to establish it, for the 
court to fail to instruct that, if they found plaintiff 
guilty of contributory negligence, they should find for 
the defendant. , 

Under our present conrparative negligence statute the 
jury should clearly be instructed, where the evidence 
in a case tends to show negligence on the part of the 
plaintiff, from which the jury is permitted to determine 
whether the same was the proximate cause of the injury 
complained of or simply contributory thereto, that if 
it finds plaintiff guilty of contributory negligence it 
should find for the defendant, unless it also finds that 
the contributory negligence of the plaintiff is slight and 
the negligence of the defendant is gross in comparison. 

By instruction No. 3, hereinbefore quoted, the jury 
were told that if plaintiff had established by a prepon- 
derance of the evidence that negligence on the part of 
the defendant was the proximate cause of the accident 
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complained of, and the damages sustained by plaintiff 
as a result thereof, they should find for plaintiff. This 
instruction nowhere referred to the issue of contributory 
negligence by plaintiff. It ignores that issue. 

An instruction which sets out a state of facts, and 
authorizes a verdict for one of the parties upon a find- 
ing of such facts, is erroneous, unless it includes every 
‘fact necessary to sustain a verdict in favor of such 
party, unless the omitted facts are conclusively estab- 
lished. In Standard Distilling & Distributing Co. ». 
Harris, 75 Neb. 480, it is said: 

“Where such instruction is complete in itself, the error 
therein is not cured by the giving of other instructions 
which correctly state the law or the facts essential to a 
recovery by such party.” 

The only instruction given by the court concerning 
contributory negligence (except No. 12, which defines 
the same) was instruction No. 10. It was as follows: 
“Tf plaintiff was guilty of contributory negligence con- 
tributing to the injury or damage complained of, that 
fact will not bar a recovery, if the contributory negli- 
gence of the plaintiff was slight and the negligence of 
defendant was gross in comparison, but in such case 
the contributory negligence of plaintiff will be con- 
sidered by you in mitigation of damages in proportion 
to the amount of contributory negligence attributable 
to the plaintiff.’ This instruction correctly states the 
provisions of our statute. It does not tell the jury that 
they should find for the defendant unless they find the 
plaintiff guilty of contributory negligence, unless they 
also find such negligence of the plaintiff was slight and 
the negligence of the defendant was gross in comparison. 
Nowhere in the instructions are the jury instructed to 
find for the defendant in such case. If the jury could 
infer from instruction No. 10 that it should find for 
the defendant if it found plaintiff guilty of contributory 
negligence, unless they also found that its contributory 
negligence was slight and the negligence of the de- 
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fendant was gross in comparison, such fact or inference 
would not cure the error in instruction No. 3. Standard 
Distilling & Distributing Co. v. Harris, supra; Burlin- 
gim v. Baders, 45 Neb. 673; Beck v. State, 51 Neb. 106; 
Bergeron v. State, 53 Neb. 752; Knapp v. Chicago, K. 
& N, R. Co., 57 Neb. 195. 

From instruction No. 10 the jury might infer that by 
instruction No. 3 it had been instructed to find for 
plaintiff if it found that negligence of defendant ‘vas 
the cause of the accident, because contributory negli- 
gence of the plaintiff would not bar its recovery if that 
contributory negligence was slight and the negligence of 
defendant gross in comparison, 

For these errors in instructions of the court, the 
judgment of the district court should be, and is, reversed 
and this cause remanded for a new trial. 

REVERSED. 


Orro Ros, APPELLANT, VY. AUGUST H. VosBURG, APPELLEE. 
Firep Mance 1, 1922. No. 21995. 


Habeas Corpus. When on a habeas corpus proceeding the return to 
the writ shows relator to be in the custody of the officer against 
whom it is directed, and no fact appears which warrants a 
further restraint of respondent, it is the duty of the court to 
order his discharge. 


AppraL from the district court for Douglas county: 
JAMES M. FirzcEraLD, JupGe. Reversed, with directions. 


John M. Berger and Gray & Brumbaugh, for appellant. 
Abel V. Shotwell and Henry J. Beal, contra. 


Heard before Morrisszy, C.J., Rose and AvpricH, JJ., 
Raper and Stewart, District Judges. 


Morrissey, C. J. 
Relator brought habeas corpus proceedings in the dis- 
trict court for Deuglas county, alleging that he was un- 
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lawfully restrained of his liberty by August H. Vosburg, 
chief probation officer for that county. By way of 
answer and return it is alleged by the probation officer: 
“That he now has the said Otto Rose in custody, and 
that his authority for holding the said Otto Rose is an 
order and sentence entered by the Honorable Willis G. 
Sears, judge of the juvenile division, district court, 
Douglas county, Nebraska, made on the 2ist day of 
February, 1921, and entered in docket No. 11, page 148, 
which is in words and figures as follows: ‘Defendant 
in court on apprehension under capias; judgment and 
sentence of court is commitment to State Industrial 
School at Kearney, and there committed’ until 21 years of 
age, or otherwise disposed of according to law. 

“<The court further finds that since the 5th day of Oc- 
tober, 1920, that said Otto Rose has absented and secreted 
himself from this court until the present time.’ ” 

The court denied the relief prayed. Petitioner ap- 

peals and alleges that the court erred, because it affirm- 
atively appears from the answer and return that ap- 
pellant had not been charged with the commission of any 
crime or offense whatsoever. 
’ Section 9263, Rev. St. 19138, provides that on proceed- 
ings in habeas corpus the person who makes the re- 
turn, if he has the relator in his custody, or power, or 
under restraint, “shall set forth at large the authority and 
the true and whole cause of such imprisonment and re- 
straint, with a copy of the writ, warrant, or other proc- 
ess, if any, upon which the party is detained.” 

No copy of any complaint charging relator with the 
violation of any law is set out in the return, nor does the 
- yeturn show that the court found plaintiff guilty of any 
crime; or that his age, conduct or condition of life 
brought him within the class of persons subject to com- 
mitment to the industrial school. Indeed, the return 
fails to contain any allegation, or disclose any fact, 
which warrants respondent in restraining relator of his 
liberty. It has been held from time immemorial that, 
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where a party is unlawfully restrained of his liberty the 
writ of habeas corpus is his appropriate remedy. The 
judgment is reversed and the cause remanded, with 
directions to discharge relator. 

REVERSED. 


ANNA COHEN, APPELLANT, V. R. V. CLARK, APPELLEE. 
Firep Marcu I, 1922. No. 22384. 


Infants: CoMMITMENT TO INDUSTRIAL ScHooLt. In committing a boy 
to the industrial school, the juvenile court cannot fix a definite 
term of detention, since that is fixed by law, and any limitation 
written into the warrant of commitment will be treated as sur- 
plusage. 


APPEAL from the district court for Buffalo county: 
Bruno O. Hostetter, JUDGE. Affirmed. 


John M. Berger, Fred A. Nye and M. H. Worlock, for 
appellant. 


H. M. Sinelair, contra. 


Heard before Morrissry, C. J., Lerron, Rose, Dean, 
ALDRICH, Day and FLanspure, JJ. 


Morrissey, C. J. 

This is an appeal from a judgment of the district court 
for Butfalo county in a habeas corpus proceeding wherein 
relator alleged that he was unlawfully restrained of his 
liberty by respondent, R. V. Clark, superintendent of the 
state industrial school for boys. The return of respon- 
dent shows that he is holding relator under a warrant of 
commitment issued out of the juvenile court for Douglas 
county. The warrant correctly gave the date of birth 
and age of relator. And so much thereof as is material 
here is in the following form: “We therefore command 
you that you forthwith receive said child and to its care, 
nurture and education give Strict attention until Feb. 12, 
1919, or such time as you are relieved by law or the order 
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of our said court.” The writ was denied. 

Relator’s case is based upon that portion of the war- 
rant of commitment which appears to terminate the 
period of commitment on February- 12, 1919. 

It appears from the transcript of the proceedings had 
in the committing court that relator was informed against 
under the provisions of sections 1244-1264, Rev. St. 1913, 
relating to juvenile courts. This transcript shows that 
several orders have been entered and many experiments 
made in an effort to bring relator under proper control 
and start him on the straight and narrow path. From ~ 
time to time his care and custody has been given to-rel- 
atives, and to associations engaged in the care and edu- 
cation of wayward children, but his record is one of 
incorrigibility. His present detention is due to his lapse 
after having been paroled from the industrial school. 

No question is raised as to the validity of the pro- 
ceedings on which the commitment rests. 

Section 1252, Rev. St. 1913, being part of the juvenile 
act, provides that, in the case of a delinquent, neglected 
or dependent boy, if under the age of 16 years, the court 
may order his commitment to the industrial school. 
Section 1259 of the same act provides that, in all commit- 
ments thereto, the acts in reference to that institution 
shall govern. We turn, therefore, to the acts relating 
to the industrial school and find that section 7379 
thereof (Rev. St. 1913) provides: “Each boy committed 
to the school * * * shall remain there until he ar- 
rives at the age of twenty-one years unless sooner 
paroled or legally discharged.” 

Respondent insists that, the statute having fixed and 
determined the term of commitment, so much of the order 
as undertakes to limit the term is mere surplusage. 

In Leiby v. State, 79 Neb. 485, it is said: “In com- 
mitting a boy to the industrial school, the county court 
should not fix a definite and determinate sentence, be- 
cause the law fixes the time when the accused shall be re- 
Jeased, and it is sufficient in that regard if the warrant 
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of commitment contains a statement of his residence and 
age.” 

It follows that it was neither necessary nor proper for 
the committing court to fix a limit to the term of deten- 
tion. Having made the necessary findings and order of 
commitment, the court was without power to fix the 
term of its duration. The statute determines the term 
of commitment. , 

The judgment of the district court is 

AFFIRMED. 


JOHN I. PIERCE, APPELLEE, V. Cart J. MILLER, APPELLANT. 
Firep Marcu 1, 1922. No. 21889. 


1. Evidence: Market VaLug. The market price of grain cannot be 
established by a quotaticn from a weekly newspaper, where the 
publisher has obtained his only knowledge of such price from a 
dealer in the vicinity. 


2. Market Reports. “Market reports in journals, such as 
the commercial world relies upon, are competent evidence of the 
state of the market.” Chicago, B. € Q. R. Co. v. Todd, 74 Neb. 
712. , 

3. BuRvEN oF Proor. Where a party affirmatively pleads 


the existence of a fact material to the issue, he thereby assumes 
the burden of proving such fact. 


4. Trial: Instructions: BurpEN oF Proor. The court gave this 
instruction in part: “If the defendant (plaintiff) had 1,350 
bushels of seed that was marketable, suitable and fit for seeding 
and planting purposes, he had the right, under his contract, to 
deliver it to the defendant, or so much thereof as was market- 
able, fit and suitable for seeding and planting purposes. Be- 
fore the defendant is entitled to recover herein he must show 
by a fair preponderance of the evidence that the seed delivered 
on April 11, 1918, was unmarketable, unfit and unsuitable for 
seeding and planting purposes, but also he must show by a pre- 
ponderance of the evidence that all of plaintifi’s seed was un- 
marketable and unfit for seeding and planting purposes, and 
that by reason of said fact the plaintiff was unable to comply 
with his part of sald contract.” Held, the instruction is erro- 
neous, plaintiff having assumed the burden of proof by having 
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pleaded ability, readiness and willingness to deliver the seed 
in question to defendant. 


5. Sales: Action FoR DamacEes: BurpEN or Proor. Where plain- 
tiff sold 1,350 bushels of cane seed to defendant and a part of it 
was spoiled while in plaintiff’s possession, the burden is on plain- 
tiff to show by a preponderance of the evidence that he had on 
hand and ready to deliver to defendant, en the date when it was 
alleged defendant violated the contract, marketable cane seed 
reasonably approximating the amount which he contracted to 
deliver. 


Contract: Construction. Where plaintiff contracted 
to deliver about 1,350 bushels of Black Amber cane seed, the use 
of the word “about,” without any other explanation in the con- 
tract, will require the delivery of the specific quantity within a 
reasonable limit, the quantity expressed, though qualified by the 
word “about,” being material and controlling, subject to reason- 
able variation. 


AppeaL from the district court for Hitchcock county: 
Hanson M. Grimes, Jupce. Reversed. 


John F. Cordeal, for appellant. 
Stewart, Perry & Stewart and C. W. Mecker, contra. 


Heard before Lerron, Dean and Day, JJ., ALLEN and 
Bscrey, District Judges. 

Dean, J. 

Plaintiff sued to recover damages for an alleged 
breach of a written contract which purports to obligate 
plaintiff to sell and defendant to buy a quantity of cane 
seed at a price therein stipulated. The case was tried 
twice. On the second trial plaintiff recovered a verdict 
and judgment for $3,095.82, and defendant appealed. 

The contract reads: “Purchase of Cane Seed. Jan. 
22, 1918. I agree to and do sell to C. J. Miller, about 
1,350 bus. of Black Amber cane, price in consideration to 
be and is $4.50 per bus. $100 cash is paid on this con- 
tract which is hereby acknowledged. Seed to be de- 
livered at Stratton within 30 days, on or before Feb. 22, 
1918. Balance of payment to be made when seed is de- 
livered. C. J. Miller, buyer, J. I. Pierce.” 
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Plaintiff and defendant are farmers. But in the fall 
and. winter defendant engaged in the business of buying 
amber cane seed for shipment to seed houses. The seed 
in question was raised on plaintiff’s farm, about six miles 
distant from Stratton. When threshed, in the fall or 
winter, it was hauled by plaintiff’s boys from the thresh- 
ing machine and shoveled by them into five bins on their 
father’s farm. It appears that some of the seed was wet 
when it was threshed and that later snow blew into some 
of it. 

Plaintiff testified that some time in February defendant 
sent word that he wanted him to bring in a load of seed 
to fiJl out a car which he was loading for shipment at 
the time, and that he refused. The reason he gave for 
his refusal was that “it blowed so, it would be impossible 
to take-it in the wagon that day. Q. That was the 
reason you did not take it? A. That was the reason I 
did not take it; it blowed so.” Elsewhere in the record 
it appears that defendant had one or more loads of un- 
sacked cane seed brought in from the country the same 
day. This was done by resorting to the usual expedient. 
which is practiced among farmers and grain-men of 
protecting seed or grain from the wind by fastening 
horse blankets or canvas over the top of the wagon- 
box. 

April 11, 1918, plaintiff hauled two wagon-loads of 
cane seed to Stratton, consisting of 152.20 bushels, which 
he says defendant accepted. He further testified that on 
the same day defendant repudiated the contract and told 
him he would accept no more of the seed. Defendant’s 
evidence and plaintiff’s admissions clearly show that 
both loads had been wet and had heated and were con- 
siderably damaged. Respecting the condition of the two 
loads plaintiff testified: “It was really damp, and it 
was not damp; some of it was damp, and some of it was 
not; by the window hole, where the snow blowed in it 
was damp, and commenced to warm up.” 

Two farmers testified that they examined one of plain- 


S54 NEBRASKA REPORTS. [Vor. 107 


Pierce vy. Miller. 


tiff’s loads at the car, and that the seed was hot and 
musty, and that its germinating quality was thereby 
greatly impaired, if not destroyed. The substance of the 
evidence of two other farmers, besides defendant, was 
to the effect that cane seed which was heated and caked 
would not germinate and was valueless.. 

The main witnesses upon whom plaintiff relied to 
establish his case, besides himself, were his two sons, 
Alva and Charles, and his stepson, Robert Woods. 
The record shows that the testimony of the latter differs 
on material points from the evidence given by him at 
the former trial. Plaintiff’s son Alva testified that he 
and his brother Charles hauled the two loads in ques- 
tion to town, and when they drove up to the car which 
was being loaded by defendant it was about three-fourths 
full. He said that when they got their load almost all 
shoveled into the car defendant, who up to that time had 
been inside the car shoveling the seed back, told his 
father that the seed which they had thrown into the car 
was damp. He further testified that when defendant 
found the other load was also damp he said it would have 
to be put into another bin. Alva also testified that the 
load which was put into the bin was damp and that the 
Joad which they put in the car was in about the same 
condition. He admitted that defendant told his father 
that the load which was shoveled into the car was not 
only damp, but that it “was not up to quality.” Charles 
Pierce, the other son, admitted that “both loads were a 
little warm.” 

There is a dispute as to whether plaintiff or defendant 
vot the bin into which the second load of damaged grain 
was shoveled. Defendant’s uncontradicted evidence is 
that it spoiled in the bin and was thrown away, but by 
whom he did not know. Plaintiff testified that defen- 
dant told him to bring in the damaged seed, but this was 
denied by defendant. : 

Defendant’s first assignment of error has to do with 
plaintiff’s proof respecting the market value of the seed 
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at Stratton April 11, 1918. The Stratton Weekly News 
of that date, over defendant’s objection, was received in 
evidence. Its local market column quoted cane seed at $3 
a hundred pounds. The publisher testified that -he print- 
ed the quotations just as he received them from the ele- 
vator, sometimes obtaining his information from one 
elevator at Stratton and sometimes from another. He 
had no knowledge about the price, at the time of the trial, 
except as he obtained it from his newspaper, nor did he 
know whether any cane seed was bought by the elevators 
at Stratton on that date, nor did he know from which 
elevator he obtained his information. He said he always 
got the price quotations in the afternoon of Thursday of 
each week just before the newspaper forms were locked. 

In Fahey v. Updike Elevator Co., 102 Neb. 249, it is 
pointed out that prices of grain on the open market are 
properly shown by authentic publications or trade bul- 
letins which are adopted by grain dealers generally as 
standards. In Chicago, B. € Q. R. Co. v. Todd, T4 Neb. 
712, it is said: ‘Market reports in journals, such as the 
commercial world relies upon, are competent evidence 
of the state of the market.” The market reports offered 
by plaintiff were purely hearsay and come within the in- 
hibition of the rule which provides that newspapers con- 
taining quotations, obtained as they were in the present 
case, are not admissible in evidence. 10 R. 6. L. 1167, 
sec. 367. The evidence of the editor did not purport 
to relate to transactions which were actually consum- 
mated in good faith and in the usual course of business. 
In 22 C. J. 188, sec. 152, itis said: “The usual records of 
sales or the conditions of markets, such as newspaper 
market reports, or prices current, are generally deemed 
competent evidence of market value, especially when ac- 
credited by the party against whom they are offered, 
provided the quotations are shown to represent transac- 
tions actually consummated or proposed in good faith, 
and to have been obtained from authoritative or reliable 
sources in the usual course of business.” To substantially 
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the same effect is the recent case of Doherty v. Harris, 
230 Mass. 341. 

Clearly the publication in question, measured by the 
standard to which reference is herein made, was not com- 
petent evidence. It was not a trade bulletin, nor was it a 
periodical accepted by grain dealers generally as a stand- 
ard for the purpose of fixing the price of grain and of 
secds. We conclude that defendant’s assignments of error 
must be sustained. However, the record is not without 
competent evidence of the value of cane seed in Stratton, 
April 11, 1918. Defendant and a local dealer, who was dis- 
interested, and who had both bought cane seed that day, 
testified that the market value was then $5.80 a hundred 
pounds. 

Defendant complains of that part of instruction No. 
6 which placed the burden upon him of establishing the 
fact “that at the time and place of the delivery by plain- 
tiff of a portion of the seed all of his seed had become 
heated, was unmarketable and unfit and unsuitable for 
seeding and planting purposes.” 

We do not think the instruction follows the recognized 
‘ rule. It is elementary that in no case can the burden 
of proof shift from the party having to establish the 
affirmative of an issue which properly falls upon him 
who has the affirmative of the issue as determined by the 
pleadings. “35 Cyc. 586, 589. 

Plaintiff assumed the burden by pleading that “he 
was possessed of much more cane seed than was neces- 
sary to fulfil this contract of 1,350 bushels to defendant, 
and was at all times from the making, signing and exe- 
cuting of said contract prepared, ready, willing, anxious 
and able to fulfil said contract and deliver to said de- 
fendant said cane seed as per his agreement in said writ- 
ten contract.” 

- Instruction No. 7 is complained of by defendant. The 
instruction reads in part: “If the defendant (plaintiff) 
had 1,350 bushels of seed -that was marketable, suitable 
and fit for seeding and planting purposes, he had the 
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vight, under his contract, to deliver it to the defendant, 
or so much thereof as was marketable, fit and suitable for 
seeding and planting purposes. Before the defendant is 
entitled to recover herein he must show by a fair prepon- 
derance of the evidence that the seed delivered on April 
11, 1918, was unmarketable, unfit and unsuitable for seed- 
ing and planting purposes, but also he must show by a 
preponderance of the evidence that ali of plaintiff’s seed 
was unmarketable and unfit for seeding and planting 
purposes, and that by reason of said fact the plaintiff 
was unable to comply with his part of said contract.” 

The instruction is erroneous, in that by it the jury were 
informed generally that plaintiff had the right to deliver 
the 1,350 bushels of seed, “or so much thereof as was 
marketable, fit and suitable for seeding and planting 
purposes.” The instruction does not correctly state the 
rule as it should be applied to the facts. The rule is well 
stated in 23 R. C. L. 1853, sec. 177: “The word ‘about’ 
as used in estimating the quantity to be delivered is 
given practically the same effect as the phrase ‘more or 
less;’ its use is only for the purpose of providing against 
accidental vaviations arising from slight and unimport- 
ant excesses or deficiencies in number, weight or measure. 
And it has been held that the delivery and receipt of 
4,634 tons of coal, under a contract for the delivery and 
acceptance of ‘about 5,000 tons, does not so complete 
the contract as to entitle the buyer for that reason to 
refuse a tender of the remaining 366 tons. Likewise 
it has been held that a contract calling for the delivery 
in instalments of ‘about 1,000 tons’ per month is not ful- 
filled by the delivery of 400 tons in one month and 885 
tons in another.” 

23 R. C. L. 1352, sec. 176, points out that the use of 
the phrase “more or less” in a contract for the sale of 
personal property “is an absolute contract for a specific 
quantity within a reasonable limit; the quantity ex- 
pressed, though qualified by the phrase ‘more or less,’ 
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being still material and controlling, subject to reasonable 
variation.” 

The latter part of instruction No. 7 repeats the erro- 
neous feature which we have discussed in instruction No. 
6 and need not therefore be further noticed. 

Defendant tendered certain instructions which were 
refused. But, in view of what we have said with re- 
spect to the law governing the case, we do not think it 
necessary to extend this opinion by further discussion. 
For the errors pointed out, we conclude that the judg- 
ment of the district court must be reversed and the cause 
remanded for further proceedings not inconsistent with 
the views expressed in this opinion. 

REVERSED AND REMANDED. 


DeEMOULIN Loan & INVESTMENT COMPANY, APPELLANT, V. 
SAMUEL L. McLAIN ET aL.: J. L. KENNARD, APPELLEE. 
Frrep Marcu 1, 1922. No. 21905. 


Judicial Sales: Dury or Orricer. “An officer selling property on 
execution or under a decree in equity has no authority to sell 
on credit or to accept in payment of the bid anything other than 
lawful money, unless otherwise expressly authorized by the terms 
of the decree or the law in force governing such sale.” Hooper 
v. Castetter, 45 Neb. 67. 


APPEAL from the district court for Sioux county: 
WittiamM H. Westover, JupGe. Affirmed. 


G. T. H. Babcock, for appellant. 
E. D. Crites and F. A. Crites, contra. 


Heard before Letron, DEAN and Day, JJ., ALLEN and 
Brciey, District Judges. 


DEAN, J. 

Plaintiff, a loan broker, began this foreclosure suit 
July 18, 1918, to recover on eight real estate first mort- . 
gage interest coupons. December 2, 1918, a judgment 
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was, rendered in plaintiff’s favor for $133.10. The cou- 
pons were a part of four separate interest coupon notes 
given by Samuel L. McLain to secure the payment of 
four certain loans made by plaintiff to McLain, for three 
of their customers, and were secured by four separate 
mortgages on four separate quarter sections of land 
then-owned by McLain. The principal sum of the mort- 
gages aggregated $2,800. Subsequently McLain sold the 
land to Nicholas Ress subject to the mortgages above re- 
ferred to. The land was sold at sheriff’s sale under the 
decree and was bid in by plaintiff for approximately 
$575 subject to the mortgages. The court held that 
plaintiff was entitled to the amount of its decree only 
but that all over that sum, less interest and court costs, 
should be paid to J. L. Kennard, an intervening defen- 
dant whose relation to the suit is hereinafter more fully 
detailed. J’rom the judgment so rendered plaintiff ap- 
pealed. : 

June 15, 1918, Nicholas Ress and his wife executed a 
second mortgage on the land in suit to William R. Hennig 
to secure a loan in the principal sum of $8,500, due in 
five years, drawing annual interest at the rate of 6 per 
cent. January 28, 1919, Kennard purchased the second 
lien note and mortgage of $8,500 from Hennig and was 
thereafter its holder and owner. Samuel L. McLain, 
Nicholas Ress and Jane Ress, his wife, were the only 
persons who were made parties defendant in this suit. 

Four causes of action were pleaded by plaintiff in his 
petition, based on the eight interest coupons given by Mc- 
Lain. The coupons, in pairs of two each, represent the. 
interest which had accrued on the mortgages on each of 
the respective four quarter sections of land. 

December 2, 1918, defendants McLain and Ress having 
made no appearence, and their default was entered and, as 
we have seen, a decree was rendered in plaintiff’s favor for 
$133.10 on the eight interest coupons. In due course the 
lands were advertised and sold under-the decree and bid 
in by plaintiff for $575, subject to the mortgages, as 
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hereinbefore noted. March 10, 1919, the sale was 
confirmed and the sheriff was ordered to make a deed to 
plaintiff pursuant to law. The surplus over the amount 
of the decree and court costs approximated $400, but 
plaintiff did not pay this sur into court. 

About two weeks after the purchase of the second lien 
note and mortgage of $8,500, namely, February 15, 1919, 
J. I. Kennard purchased from Ress the equity of redemp- 
tion in the land in suit, and also the proceeds of the sale 
of the lands, in excess of such sum as should be required 
to pay the amount of plaintiff's decree herein. 

Plaintiff having refused to pay the surplus into court, 
Kennard, some time in the latter part of 1920, inter- 
vened and pleaded his interest in the land, his pur- 
chase of the second lien mortgage and all of the interest 
of Ress in the land and the like, and prayed that plain- 
tiff be required to pay into court the amount of its bid, 
namely, $575, and that the surplus which remained, 
above the payment of the decree, interest and costs, 
should be paid to him. 

Plaintiff’s contention is that the surplus, over the 
amount of the decree obtained by it, and which the de- 
cree directed should be paid into court, could be satis- 
fied by a surrender of unpaid interest coupons held by 
it, which were not referred to nor declared on in the 
petition, and which, of course, are no part of the sum on 
which the decree is based. Under the law this cannot be 
done, unless the decree so directs. 

The affidavit of plaintiff's secretary was admitted in 
evidence, over defendant’s exception, and is a part of the 
bill of exceptions. After describing the coupons sued on, 
the affidavit refers to interest coupons held by it, which 
were not pleaded in its petition nor incorporated in the 
decree, and avers that plaintiff “is entitled to have all 
of said interest coupon notes and interest due and unpaid 
on said mortgages credited to the account of the bid made 
by its attorney,” and that it is “entitled to any and all 
surplus money accruing from said bid.” The statements 
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in the affidavit disclose plaintiff’s theory of the case. 

Section 8263, Rey. St. 1918, provides: “The proceeds 
of every sale made under ay decree in equity shall be 
applied to the discharge of the debt adjudged by such 
court to be due, and of the costs awarded, and if there be 
any surplus, it shall be brought into court for the use 
of the defendant, or of the persons entitled thereto, 
subject to the order of the court.” 

FHlooper «. Castetter, 45 Neb. 67, is a case involving a 
real estate mortgage foreclosure. It was there held that 
the officer making the sale is conclusively presumed to 
have made the sale for cash, unless the decree directs 
otherwise. It was further held: “An officer selling 
property on execution or under a decree in equity has no 
authority to sell on credit or to accept in payment of the 
bid anything other than lawful money, unless otherwise 
expressly authorized by the terms of the decree or the 
law in force governing such sale.” 

Counse} cites no authority in support of the assign- 
ment of alleged error upon which plaintiff depends, and 
we know of none. We adhere to the rule announced in 
the Castetter case. The judgement is 
AFFIRMED. 


e 


ARAH L. HUNGERFORD, APPELLANT, V. GEORGE WRIGHT 
ET AL., APPELLEES. 


FrItep “Marcu 1, 1922. No. 21908. 


AppgaL from the district court for Dawes county: 
Wirrttam H. Westover, Jupan. Affirmed. 


J. FE. Porter, for appellant. 
Farl MeDoreell, contra. 


Heard before Morrissey, C.J., Rose, ALDRICH and 
Fransspurc, JJ., Droxson and Sraurrer, District 
Judges. 
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ALDRICH, J. 

This is an action at law brought to recover excessive 
payments advanced by appellant to appellees on a written 
contract whereby appellees undertook to do certain 
mason work and plastering for appellant, and for moneys 
expended by appellant in having the contract work com- 
pleted, after the defendants had abandoned the work 
before completion. By their answer and cross-petition 
appellees set up certain claims against the appellant. 
Verdict and judgment were in favor of appellees. 

The issues presented are substantially the same as 
were presented in Hungerford v. Messler, p. 862, post, 
and we reach the same conclusion as we have announced 
therein. 

Judgment of the district court is 

AFFIRMED. 


AraB L. HUNGERFORD, APPELLANT, V. CHARLES O. 
MESSLER ET AL., APPELLHES. 


Firep Marcu 1, 1922. No. 21909. 


1. Appeal: Conrticrinc Evipence. Where the issue is one purely 
of fact, the verdict of the jury rendered upon conflicting evidence 
will not be disturbed unless clearly wrong. 


2.° Instructions given, when considered as a whole, held free from 
error. 


APPEAL from the district court for Dawes county: 
WirtiamM H. Westover, Juper. Affirmed. 


J. EH. Porter, for appellant. 
Earl McDovell, contra. 


Heard before Morrissry, C.J., Rosse, ALDRICH and 
Fiansrure, JJ. Dickson and Sraurrer, District 
Judges. 
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ALDRICH, J. , ‘ 
This is an action at law brought to recover excessive 
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payments advanced by appellant to appellees on a written 
contract, which is admitted by both parties hereto, 
whereby appellees undertook to do certain work in the 
construction of houses and other buildings, and for 
moneys expended. by appellant in having the contract 
work completed after appellees had abandoned it. The 
appellees filed an answer and cross-petition, setting up 
that appellees did certain extra work, and that appellant 
failed to perform his part of the contract, and claimed 
camages therefor. Verdict and judgment were for 
appellees in the sum of $35 on their cross-petition. 

There are no complicated propositions of law. The 
principal question is one of fact, and the jury have 
passed upon the sufficiency of the same and the relation 
of these facts to the respective parties. 

Appellant cites the legal proposition: ‘Where dam- 
ages are susceptible of actual computation, the amount 
thereof should not be left to conjecture.” Paxton ¢& 
Gallagher v. Vadbonker, 1 Neb. (Unof.) 776. This cita- 
tion is correct and states the law, but it is not control- 
ling under the facts. The jury have passed upon the 
facts, and we will not disturb their finding. 

Another proposition is: “An instruction in which it 
is attempted to include all the elements of the issues 
necessary to a finding for one of the parties to a suit 
and from which is omitted a material element is er- 
roneous.” Levy v. Cunningham, 56 Neb. 348. The dis- 
puted questions of fact were submitted to the jury. 
The evidence is sufficient to support the finding, and 
under the established rule the verdict will not be dis- 
turbed. The jury obviously considered the debits and 
credits to this transaction and made the proper allow- 
ance nnder the facts. 

There is nothing remaining for us to consider and on 
the record we must affirm the judgment. 

AFFIRMED. 
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Water R. COLLEY, APPELLEE, V. CHicaco & NorvTn- 
WESTERN RAILWAY COMPANY, APPELLANT. 


Firep Marcu 1, 1922. No. 21978. 


1. Carriers: ConveRSIonN. Conversion is an unauthorized act of 
dominion or ownership, exercised by one person over the per- 
sonal property of another. Negligence of a railway company, 
however extreme, and the consequent loss of goods, in its hands 
for transportation, is not alone sufficient to constitute conversion. 
The act alleged to be a conversion must be positive and tortious. 


Where a railway company makes a positive 
refusal to deliver goods to a consignee, entitled to their 
possession, except upon a condition which has no legal foundation 
and which does not rest upon reasonable grounds or contentions, 
its declared refusal to deliver would obviate the necessity of the 
consignee making any express and formal demand for the goods, 
and such wrongful detention of and dominion over the goods by 
the railway company would constitute conversion. 


3. ‘ : Damaces. Where, after such conversion, the 
consignee accepts a return of the goods, but they are returned 
to him in a damaged condition, he is entitled to recover damages 
to cover the depreciation in their value. : 


4. Railroads: Freperat ConTroLt: Ricut or Action. Where the cause 
of action against the railway company accrued prior to the time 
that the United States government, through its director general, 
took control of the railroads, the fact that the director general 
took control and received possession of the goods which had been 
converted would not affect the plaintiff's right of action in 
conversion against the railway company. 


APPEAL from the district court for Lancaster county: 
Exuiorr J. CLEMENTS, JupDGE. Affirmed on condition. 


Wymer Dressler, Robert D. Neely and Paul 8S. Topping, 
for appellant. 


Wilmer B. Comstock, contra. 


Heard before Letron, Dean and FLanssure, JJ., Day 
(L. B.) and Goon, District Judges. 


FLANSBURG, J. 
This is an action for damages growing out of the 
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(ransportation of household goods and furniture by 
the Chicago & Northwestern Railway Company. The 
plaintiff in his original petition claimed that the railway 
company had converted the property shipped, and sued 
for the full value. No allegations of fact were set out 
at the time of the first trial sufficient to sustain the 
charge of conversion, but the petition only went so far 
as to show negligence on the part of the railway company 
and a temporary loss of the goods. Shortly after the 
suit was commenced, the goods were found. Judgment 
was rendered for the plaintiff on the first trial for their 
full value, on the theory that the railway company, in 
negligently losing track of the goods and being unable 
to deliver them, had converted them. This court reversed 
that judgment, upon the unpublished opinion of the 
supreme court commission (case No. 20791), and held 
that negligence and loss of goods was not a sufficient 
affirmative misappropriation of the goods, or exercise of 
claim or control over them by the railway company as 
would constitute a conversion, and held that recovery 
ugainst the railway company on the cause of action 
alleged in the petition should be limited to the damages 
actually sustained through the delay and temporary 
loss in shipment. 

At the second trial a supplemental petition was filed, 
in which it was alleged that, after finding the goods, the 
vailway company refused to deliver them to the plaintiff, 
and the proof in support of that allegation is that the 
railway company’s agent demanded the payment of stor- 
age charges covering the period that the goods had been 
in storage during the time that the railway company 
was unable to inform the plaintiff as to their where- 
abouts. The exaction of this charge was wrongful, and 
the trial court on the second trial submitted the case 
to the jury apparently upon the theory that those acts, 
supported by the allegations of the plaintiff’s petition, 
constituted a conversion of the goods. 

It is argued by the defendant that our holding in the 
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former opinion, being the law-of the case, has determined 
the matter of the conversion adversely to the plaintiff, 
and that the trial court was in error in allowing the 
plaintiff to pursue that theory further, and in submitting 
the case to the jury as one for conversion. We believe 
the defendant’s position is untenable. In the former 
opinion it will be noted that the matter as to a conver- 
sion by the railway company’s refusal to deliver the 
goods, except upon payment of the wrongful charges, 
was eliminated from the case, for the reason that the 
acts constituting such conversion were not set up in 
the plaintiff’s petition, the circumstances having trans- 
pired since its filing, and no amended or supplemental 
petition had been filed covering those facts. There was 
at the first trial an attempt to supplement the cause of 
action, which had been set out in the petition, by allega- 
tions of new matter in the reply, but this was done over 
the objection of the defendant, and it was held in the 
former opinion that the plaintiff could not, over objec- 
tion, avail himself of a cause of action thus pleaded, 
and that the evidence upon those issues was properly 
objected to during the trial. 

The defendant introduced, without objection, the bill 
of exceptions of the evidence presented at the former 
trial. The record, however, shows that only a portion 
of this evidence was read to the jury, and that was done 
by the plaintiff. The testimony read was that of the 
station agent of the defendant railway company, where 
he testified that, after the shipment of the goods to 
Lincoln, he had offered them to the plaintiff, but had 
refused to deliver them unless the plaintiff should pay 
the storage charges to cover the period that the goods 
were lost and in the warehouse at Detroit. The plaintiff 
also testified that he could not procure delivery of the 
goods from the defendant’s agent, except upon the pay- 
ment of those unlawful charges. 

Where a railway company refuses to deliver goods except 
upon a condition which has no legal foundation and does 
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not rest upon reasonable grounds or contentions, its 
declared refusal to deliver the goods would obviate the 
necessity of any express or formal demand for the goods 
by the owner, and-such wrongful detention of and do- 
minion over the goods by the railway company would 
constitute a conversion. Shields Co. v. Chicago & N. W. 
R. Co., ante p. 472; Sutton v. Great N. R. Co., 99 Minn. 
376; Loeffler v. Keokuk Northern Line Packet Co., 7 
Mo. App. 185. 

As appears from the facts fully set forth in the 
former opinion, the plaintiff’s goods were shipped to De- 
troit in February, 1917. Plaintiff followed them to 
Detroit, but, through the negligence of the railway 
company’s agents, was informed that the goods had not 
arrived and that the company had no trace of them. 
He then went to Kansas City and while there was also 
unable to get any information as to the whereabouts of 
his goods. He returned to Lincoln and requested of the 
defendant railway company’s agent that the goods be 
reshipped to Lincoln. In pursuance of that order, the 
goods were shipped from Detroit and arrived in Lincoln 
in July, 1917, after which time, it is alleged, defendant 
company wrongfully refused to deliver the goods to the 
plaintiff except upon payment of the unlawful storage 
charges. The goods were from that time retained in 
possession of the defendant until, on December 28, 1917, 
the United States government, through its director gen- 
eral, took charge of the defendant’s entire transportation 
system. The goods from then on remained in possession 
of the director general, and he, after the decision of the 
case on the former appeal, delivered to the plaintiff the 
goods in controversy, some time in February, 1920. 
The goods at that time were in a considerably damaged 
condition. 

Objection was made at the trial that the suit should 
have been brought against .the director general, since 
the damage to the goods would be presumed to have 
taken place during the possession by the last holder. 
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Treating the action, however, as one for conversion, the 
cause of action accrued at the time the company made 
its wrongful exaction of charges in 1917 and refused 
to make delivery except upon the condition that these 
charges be paid. Since the cause of action accrued prior 
to the time the director general took possession, it would 
not be affected by the fact of the federal control. The 
action for conversion could proceed against the railway 
company the same as if the director general had never 
taken possession. Bolton v. Hines, 143 Ark. 607; Mc- 
Gregor v. Great N. R. Co., 42 N. Dak. 269; HI Paso 
& S. W. R. Co. v. Havens, 216 8. W. (Tex. Civ. App.) 
444, 

The defendant railway company, having converted 
the goods of the plaintiff, became liable to the plaintiff 
for their value. Plaintiff, having accepted a return of 
the goods in their damaged condition, would be entitled 
to the difference between the value of the goods in 
their original condition and the value of them in their 
damaged condition. 38 Cyc. 2090. Acceptance of a 
return of the goods would mitigate the damages. Plain- 
tiff’s testimony shows that the value of the goods, when 
they were delivered to the defendant railway company 
in 1917, was $788, and when they were returned to him, 
except for certain items, mention of which is made later, 
they were considerably damaged. The top of the piano 
was off; the piano wires were rusted; the household 
goods were mildewed and appeared to have been water- 
soaked; the sewing machine and iron beds had become 
rusted; and other damage was shown. The testimony in 
behalf of plaintiff was that the reasonable value of the 
goods, except for the particular articles above men- 
tioned, was only $65. As to the items mentioned, of the 
value of $90, there is no competent proof as to the 
amount of damage done to them. The jury in reaching 
its verdict evidently did not take into consideration 
the value of these goods. The verdict, in the amount 
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of $724, is, according to the plaintiff’s testimony, ex- 
cessive to the extent of $90. 

Defendant makes further contention that the verdict 
is excessive for the reason that in amount it exceeded 
the declared value of the goods, as set forth in the bill 
of lading, and that the limitation of recovery, based 
thereon, in the bill of lading is valid and binding. How- 
ever, that matter was not pleaded by the defendant, nor 
is it in any way raised by the pleadings. It is there- 
fore not a defense of which the defendant company can 
now avail itself. 

It is therefore ordered that, if the plaintiff file a 
remittitur in this court in the amount of $90 within 20 
days after the entry hereof, the judgment of the lower 
court will be affirmed; otherwise, the judgment will be 
reversed and the cause remanded for another trial. 

AFFIRMED ON CONDITION. 
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4. The arrival of goods at destination in a damaged condition 
makes a prima facie case against the carrier. Hckman 
Chemical Co. v. Chicago &d N. W. R. C0... .. cece cece ee 


5. Refusal of carrier to deliver a motor to consignee unless 
he would sign a receipt reciting that it was received in 
good condition, except “old break,” held to constitute con- 
version. Shields Co. v. Chicago & N. W. R. Co........... 


6. It is the duty of the carrier to furnish suitable cars for 
shipping animals. Wegner v. Chicago, St. P.. M. € O. 


FR 2 COs. eee aie Bee CHE EN Cares Ge bra bla Sera ctereinee 4 Sigsd oO a dS 
7. <A-carrier must furnish bedding and properly care for sheep. 
Wegner v. Chicago, St. P., M. & O. BR. Co... Fees 


8. A common carrier is liable for failure to furnish suitable 
bedding where necessary to make a car safe and suitable. 


Wegner v. Chicago, St. P.. M. & O. R. Co...... a Sueteran’ ea 
9, Evidence held to sustain verdict for plaintiff for injury to 
sheep. Wegner v. Chicago, St. P., M. d 0. R. Co........ 


10. Negligence in losing goods is not alone sufficient to con- 
stitute conversion. Colley v. Chicago € N. W. R. Co...... 
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Charities. 


Hospital held not to be an eleemosynary institution, but one 
for private gain. Malcolm v. Evangelical Lutheran Hos- 
DUCA, ASS acai ik Risk RGB 5b SAEED. 8 hoes DATE OSD Sg FBC WER 


“Chattel Mortgages. 


Evidence held to justify a directed verdict for plaintiff. 
Henning v. Stanfield... cc ccc ccc ccc cece ce cee eect eens 


Constitutional Law. See Carriers, 3. 


1. The-motive of a legislator in voting for a law cannot be 
inquired into for the purpose of invalidating the law. 
Murray v. NEON. ... cc ccc cc cece cect e rece nees Wneee weeds 


2. The constitutional guaranty of freedom to write and pub- 
lish is qualified by the provision imposing responsibility 
for its abuse. Bee Publishing Co. v. Staté...........066. 


3. Liberty to follow religious beliefs will not protect one in 
performing acts prohibited as inimical to public welfare. 
Meyer Us Stabe cake seek sae ee we Re Se hae hae sb aiid tue 


4. The statute prohibiting teaching of foreign languages in 
parochial schools held not an unlawful interference with 
religious freedom. Meyer v. State........cec ec cccceveuee 


Contempt. 


1. Proceedings in contempt are of a criminal nature and 
presumptions will not be indulged to sustain conviction. 
Bee Publishing Co. v. State........ Sia a Wal rte ie nes ede ag 


2. Courts may impose punishment for abuse of freedom of the 
press relating to pending causes. Bee Publishing Co. v. 
BEGEC cc ciao ke trek Cee ee is fe 5's eee orn Sia Spite ganas are regeteeres 


3. The law will not impose punishment for proper criticism 
of court decisions. Bee Publishing Co. v. State............ 


4. Mitigating circumstances held to justify remittance of a 
fine imposed on an editor for contempt of court. Bee 
Publishing Co. v. State... ccc ccc cece cence eee e eee eees 


6. Imposition of a fine on a newspaper company for con- 
tempt sustained. Bee Publishing Co. v. State.............. 


Continuance. 

4. The municipal court of Omaha has jurisdiction to try a 
case adjourned for more than 90 days, where the adjourn- 
ments were by consent of the parties. Wagner v. Union 
Stock Vards Co... ...cccnerecevee seit seiatonre leva tcederertuahaaig sere dete 
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Continuance—Concluded. 


2. 


A municipal court case may be continued by agreement for 
trial to a time to be agreed upon by counsel or fixed by 
the court. Wagner v. Union Stock Yards Co............ 
The municipal court may adjourn a case set for trial at a 
time when the court is engaged in the trial of another 
case. Wagner v. Union Stock Yards C0.......0-ccceceveee 


Contracts. 


1, 


Where the evidence as to the terms of an oral contract is 
conflicting, the jury must determine what the contract 
was. Schwerin Vv. ANMETSEN. ccc. cc ccc cece cern eee neae 


Evidence held to require submission of oral contract to 
jury. Schwerin v. ANGETSCNr.. ccc ce ec eee eet ence 


One may not avoid a contract on the ground that he did 
not attend to its terms or did not read it and supposed 


, it was different or a mere form. Von Knuth v. Ryan.... 


The interpretation given contracts by the parties before any 
controversy has arisen will ordinarily be enforced by the 
court. Edwards v. Hastings Distributing Co............ 


The construction given a contract by the parties as to time 
of payment is ordinarily conclusive. Edwards v. Hastings 
Distributing. “COs: svcsvccnye Feta elcasd 60 b..d Pete ee Deke Boeken 
FE GG. Be WLP ICID nn. ow AF hes as bh BES oe BRS oS 


Where time is of the essence of a contract, the provision 
will be enforced. Shonsey v. Clayton..........ccc cee eens 


A contract is not void for indefiniteness if its requirements 
can be reasonably determined. Hull Co. v. Westerfield.... 


A contract which gives the buyer the option of coal from 
either of two mines is not void for lack of mutuality. 
Hull Co. v. Westerfield... ccc ccc ccc cc ccc ace eens cucucuences 
A contract providing that, the buyer may buy elsewhere 
coal of similar quality, if able to do so at lower prices, is 
not unilateral. Hull Co. v. Westerfield...............4.. 


Corporations. 


1. 


A contract to repurchase stock sold held not ultra vires. 
Stratbucker v. Bankers Realty Investment Co............ 


The statutory liability resulting from becoming a stock- 
holder in a corporation is contractual in nature, and not 
a@ penalty. Bourne V. Baer... ccc ccc cc cece cece ce et eeeees 
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Contract held to require that a corporation issue stock to 
whomsoever its stock salesman might direct for his cemmis- 
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Corporations—Concluded. 


Costs. 


sions, and, upon its failure to issue stock, commissions to be 
paid in cash. Moore v. Huffman Bros. Motor Co......... 400 
Admissions of an officer or agent of a corporation as to 
matters under his control are binding on the corporation. 
Dirks v. Ensign Omnibus & Transfer C0....-... 200 eee 556 


See Carriers, 3. RarLroaps, 5. 


It is a prerequisite to the allowance of an attorney’s fee that 


the statutory requirements be observed. Mayhall & Neible 
v. Chicago, B. & Q. BR. COs ccc ccc cc cc ccc nec e eect ee cnr etees 08 


Counties and County Officers. 


1. 


Courts. 


Ballot for county seat election held sufficient, in view of 
the petition. Murray v. Nelson.... 0. ccc ccc eect eee 52 


Pleadings in action for salary held to sustain judgment of 
dismissal. Reigle v. Cavey... cc cece cvsv ccc ccererevecvaves 446 
Sec. 4, ch. 7, Laws 1889, makes counties liable for damages 
to person or property for want of repairs of a highway or 
bridge. Higgins v. Garfield County....... ccc cece cece eee 482 
A county is required to maintain a bridge so as to meet 
changes in mode of travel. Higgins v. Garfield County.... 482 
Evidence held not to show contributory negligence preclud- 
jing recovery for damages to an automobile from the col- 
lapse of a bridge. Higgins v. Garfield County........... 482 


Evidence held to sustain judgment for $275 damages to a 
truck. Higgins v. Garfield County... ...... cece cece ees 482 


Actual notice of defective condition of a bridge held not 
necessary. Higgins v. Garfield County.........-.....000. 482 


See CoNnTINUANCE. TAXATION. 


A court at a subsequent term may amend or correct its 


records to conform to the facts. Amos v. Hichenberger.... 416 


Criminal Law. See ApULTERY. Bwtretary. EMREZZLEMENT. HusBanp 


AND Wire, 2. INDICTMENT AND INFORMATION. LARCENY. PerEr- 
guRY. Rape. 

In a prosecution for committing abortion, a letter written 

to a conspirator the day before the operation held admis- 
sible as part of the res geste. Fields v. State............. 91 
Articles and documents, other than depositions, may be 
taken to the jury room. Fields v. State.......... a breireier SOL 
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Criminal Law— Concluded. 


3. 


10. 


11, 


12. 


13. 


What may be taken to the jury room is discretionary with 
the court. Fields v. State... ccc ccc cece eee w ene ee eeecernes 


Acts and declarations of one conspirator held the acts and 
declarations of all. Fields v. State......... 0... eeaee Rive ae 


It will be presumed that a witness understood the nature 
and obligation of his oath. Brown v. State 


Failure to interrogate witness as to understanding. of his 


oath is a waiver of objection on that ground. Brown v. 


BEG? awkewkag deed Koo ete ER OCEEL AES Dee eee wR Soe Oa ed 


An instruction which omits an element of the offense 
charged is erroneous. Altis v. Staté.......ccccc cee aee 


Where there is no substantial miscarriage of justice, the 
judgment will be affirmed under ch. 157, Laws 1921. Por- 
tT Ds BEALE iced te Meee ag eh ep towes dele edule o8.048 4, ihe 


Admission in rebuttal of letter from defendant’s wife to 
defendant held error. Porter v. State 


A conviction may rest upon the uncorroborated evidence of 
an accomplice and other evidence. Dyson v. State 


Refusal of an instruction on matter covered by one given is 
not error. Dyson v. State... ... ccc e cece cece cece ee eeas 


The weight of an accomplice’s testimony is a question for 
the jury. Dyson V. State... .. ccc cece ccc e ee e eee c cee ecaae 


Damages. See MASTER AND SERVANT, 4, 5. 


1. 


The measure of damages for negligent destruction of prop- 
erty attached to realty is the reasonable cost of replacing 
it. Koyen v. Citizens Nat. Bank........ 0. ccc cece cence 


In an action for personal injuries, it is proper to order a 
physical examination of plaintiff, if application therefor be 
timely made. O’Brien v. Sullivan 


Refusal of physical examination after commencement of 
trial is discretionary. O’Brien v. Sullivan 


The rule of damages for conversion of injured live stock 
is its full market value prior to its injury. Hammang v. 
Chicago & N. W. BR. C0........45. Bate S Bre ch A wetalases Syl 


Verdict for $12,000 for loss of eye held to be excessive. 
Morris’ 0. HINES» vie. ose veea 86 a Raa EN ERO tele on ee 
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Damages—Concluded. 


6. Damages for medical services not proved remitted. Oliver- 


TUS Us, WICKS ooo. See eS ooo ENE EERE Oa OSU SS 
Deeds. 

1. Undue influence to void a deed is such as controls the 

grantor’s will. Bruce v. AlDQUGh...... ccc ccc ccc n cece ones 


2. Delivery of a deed depends on the intention of the parties. 
BUUCE D, “ALOWUGT sc 5s a a hce ress fesse seat Sie hee wR Sw aa Seach we 


8. The recording of a deed by the grantor is evidence of de- 
livery and acceptance. Bruce v. Albaugh.........ceeeeee 


Descent and Distribution. 


Do DI OOIS a6 iiels Sick Nee. Ss PSE OE ROE le Bh OER oO RNG ORES 
Divorce. 

1. Unjustifiable conduct which destroys the objects of matri- 
mony may constitute extreme cruelty. Faris v. Faris...... 
Bristol 0.) BYIStOl cc oo sieiea dk Coase being BaeR 4g We ne aeareeie Ns . 
Evidence held to sustain decree. Faris v, Faris.......... 


Decree for alimony held final and a lien on the husband’s 
realty in another county upon filing of a transcript. Whar- 


BOM V. TACKSON.. 0. cc cece r ccc cnccc ccc ccncccereessessanes 
4. Decree for alimony held not subject to collateral attack. 
Wharton v0. JACKSON... ... cece cece cece cee e cece eens eeeeree 
5. Decree held a lien for unmatured as well as matured 
instalments of alimony. Wharton v. Jackson............. 


6. Though alimony, as such, may not be allowed the husband, 
the court may decree an equitable portion of joint earnings 
of the parties to the husband. Bristol v. Bristol........... 


Election of Remedies. 


A motion to dismiss on the ground that a former action was 
an election of remedies, and therefore a bar, held properly 


denied. Carson v. Greeley... ccc ccc cece cence venceees 
Elections. 

1. Illegal votes to invalidate an election must be in sufficient 

number to change the result. Mosiman v. Weber......... 


2. Injunction held not the proper remedy to determine quali- 
fications of election officers. Mosiman v. Weber.......... 
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Embezzlement. 
1. In a prosecution for embezzlement from a corporation, 


variance in name of corporation in information and articles 
of incorporation held immaterial. Larson v. State..... ‘ 


Evidence held to sustain conviction. Larson v. State....... 
Formal proof of incorporation of complainant held not 


necessary. Larson v. State... .. cc ccccc ccc ccccccevcvesevee 
Estoppel. 
1. Riparian proprietors held to be estopped to object to grant 


of permission to a city to increase its water supply. City 
Of Chadron Vv. CArd..... ccc ccc cece cece cece cece cenvenceees 


A city may be estopped to deny the validity of a contract 
it had authority to make, but not as to contracts it had no 
authority to make, City of Nebraska City v. Nebraska City 
Speed & FAir ASSN... ccc cece ecw eee cee eee eeeeceeaes 


Evidence. See Intoxicatinc Liquors, 4-7. Sates, 1. 


1, 


10. 


Hypothetical question held sufficient. Malcolm v. Evangel- 
ical Lutheran Hospital Ass’n........0.000- seb enney eae austen 


The presumption is that a boy 10 years old will live to 
be 21 years old. Wharton v. Jackson............. svaireue ease 


Evidence of oral agreement that a written contract is not 
to be performed upon a certain contingency is inadmissible. 
Security Savings Bank v. RhOGES....... ccc cece Sea 


The maker of a note cannot show an oral agreement that 
a third party was to pay it. Security Savings Bank v. 
BRIO GES: seeds 5. Sree ad cw ssn bie: 0 east ds baa 8 Gi ave Be wiiesd 0th wtaye Wiad asar dveiel sacle 
A statement in a writing as to the consideration, which is 
contractual, cannot be varied by parol evidence. Spiegal 
CSO Vs AVOUT Iie eek oie 8 ape se ierane Wiig We SiS eed eed Ve dw hee 
Evidence of a contemporaneous oral agreement is not ad- 
missible where a writing is complete and unambigous. 
Spiegal & Son v. AlIPirn... ccc cece ccc cccccccccccececvcvace 


A presumption is not evidence. Eckman Chemical Co. v. 
Chicago & N. W. BR. CO... ccc ccc ccc cece nce e eee e eee ceceen 
Prima facie evidence defined. Eckman Chemical Co. v. 
Chicago & N. W. BR. CO... ccc ccc cece eee e teen eeen 


Courts will not take judicial notice that charcoal is pre- 
disposed to spontaneous combustion. Hckman Chemical Co. 
v. Chicago & N. W. R. CO... ccc ccc ccc cece eet ee nas 


Parol evidence is not admissible to supplement a legislative 
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Evidence—Concluded. 


11. 


12., 


13. 


14. 


15. 


, 16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


” record upon matters as to which the record is silent. Hull 


v. City of Humboldt.............. Savésb eibuaawioes PERE Raa eee 


Where an engineer’s estimate was filed and adopted, parol 
evidence is admissible to prove the estimate, where its loss 
is shown. Hull v. City of Humboldt... ...... ccc ccc eee eee 


Where a lease contains no warranty of suitability, the 


‘lessor’s declarations as to suitability are inadmissible. 


DOW. Vi. POY NC esc ha sie e ks apa iesne. bbe 6 acho a loli acge So a Seeatphend oe kea 


In an action for damages for delayed shipment of live 
stock, market reports in journals relied on by the com- 
mercial world are competent evidence of market values. 
Trennt v. Chicago, B. & Q. BR. CO... ccc cece cen ee eeee engietee 


Market reports in commercial journals are not the only 
competent evidence of market values. Trennt v. Chicago, 


Testimony of witness held incompetent as to market price 
of cattle. Trennt v. Chicago, B. € Q. RB. Co.......... Saute 


The market price of grain cannot be established by news- 
paper quotation of prices from a single dealer. Pierce v. 
Miller ........5.. arbi tacen yeh aia Sve lacocaice sd SyapS vei 6 Gia wry accountants 


Market reports in journals that the commercial world relies: 


on are competent evidence of the state of the market. 
Pterne Vs: MAM ORs eskcce ccc aiaeinier Balan ha ek ES See bie a hie eke 


Where plaintiff denied existence of a written contract, 
secondary evidence was admissible, without notice to pro- 
duce the writing. Dold v. Munsor.........ccccecccuveeee 


In an action for damages for death from unlawful sale of 
of intoxicating liquors, empty bottles and labels from de- 
fendant’s drug stores held admissible as circumstantial 
evidence of a sale. Thamann v. Merritt..........00 ccc eee 


In an action for damages from unlawful sale of intoxicating 
liquors, a preponderance of evidence will sustain a recovery. 
Thamann UV. Merritt... 2. cc cece cece cence eee ee tne eee aerd 
Where adversary pleadings are admitted and not rebutted, 
they stand as admissions. Warnick v. Warnick.......... 
Excerpt from standard medical work held admissible to 
discredit an expert witness. Oliverius v. Wicks.......... 


A party assumes the burden of proving facts which he 
pleads. Pierce v. Miller............... sda ia ea atecdss pater 
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Exceptions, Bill of. 


1. Affidavits in support of a motion for a new trial need not 
be incorporated in a reporter’s transcript. State v. Colby 


2. Where an affidavit in support of a motion for a new trial 
was the only evidence to be embodied in a bill of excep- 
tions, it was not an abuse of discretion to refuse an ex- 
tension of time for presentation of bill. State v. Colby 


Executors and Administrators. 


Reservation for life by grantor of a portion of crops raised 
annually, held to entitle his personal representative to re- 
cover his share of crops severed from the soil before his 
death. Bartos v. SkleDd... 1... cece ccc cece cree re eens 


Forcible Entry and Detainer. 
In forcible entry and detainer, a justice of the peace may 
decide question of estoppel. Polenske v. Polenske........ 
Guaranty. 
Contract of guaranty will be strictly construed. Rawleigh 
C02. Ds “BURNING 5s. seg so Bed Sea dw dod CONS ge eS Bie OLB ace 
Habeas Corpus. 
The court should order discharge of relator where no fact 
appears warranting further restraint. Rose v. Vosburg.... 
Hospitals. 


1. A hospital conducted for private gain is liable for negli- 
gence of employees. Malcolm v. Evangelical Lutheran 
FLOSDital AS81008 vevioeaca ee ase 0 bass ta Baledale Hels BASoee aS a A 


2. Negligence of a nurse in administering a hypodermic in- 
jection is a question for the jury. Malcolm v. Evangelical 
Lutheran Hospital Ass niccccscccccccccccvenesececevvees 


3. A hypodermic injection held cause of injury to patient. 
Malcolm v. Evangelical Lutheran Hospital Ass’n........... 


Husband and Wife. 


1. Husband and wife may sue jointly relative to title to land 
of either. Coon V. O'Brien. cc ccccccccccnccccvecces $8 


2. Under sec. 8614, Rev. St. 1913, abandonment without good 
eause and failure or refusal to support without good cause 
are each material elements of the offense, and each must 
be so charged in the information. Altis v. State........... 


3. Antenuptial agreement held to give widow use of realty 
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Indictment and Information. 


1. Where a crime may be committed by several methods, the 
indictment may charge all, provided they are not repug- 
nant, Brown Vo Siale occc 36 wae eee ks Cok ae teh a ewe ae oe 120 
2. An information charging that robbery was committed by 
force and violence, and by putting in fear, is not repugnant. 
Brown Vi BtQte soon cs veaie dg aw een iee8 lara aE ee ers eee wae 120 
8. Different felonies of the same grade, subject to the same 
punishment, may be charged in one information, and the 
question of election is discretionary with the court. Rob- 
ANSON: D5 BUCS eas ou ink bee eee i a Sate eaves hae Se Heine Maske 591 
4, It is sufficient to describe the crime in the language of 
the statute. Meyer v. State... . ccc ccc cece cece eee eens 657 
Infants. 
1. In a suit against an infant on his notes, the doctrine of 
estoppel in pais held applicable. Klinck v. Reeder...... «. 842 
2. The term of detention in the industrial school being fixed 
by law, any limitation in the warrant of commitment will 
pe treated as surplusage. Cohen v. Clark............... 849 
Injunction. 


Petition to enjoin enforcement of building ordinance held 


demurrable. Dailey Estate v. City of Lincoln............. 151 


Insurance. See Principat AND AGENT, 1-6. 


1. 


7. 


Construction against forfeiture will be given if the terms 
of the policy permit it. Rathbun v. Globe Indemnity Co.. 18 


In construing an insurance policy, courts will ignore an 
inconsistent provision to avoid a forfeiture. Rathbun v. 
Globe Indemnity CO... . 0. cece cc cnc eee tenet eee neee 18 
Assured held to be totally and continuously unable to 
transact business from date of accident in contemplation 
of language of policy. Rathbun v. Globe Indemnity Co.... 18 
Attorney’s fees reduced to 10 per cent. of recovery. Rath- 
bun v. Globe Indemnity CO..........e eee eees Ra orat aermeres 18 
A life insurance risk is not assumed until the minds of the 
applicant and the insurer meet. Muhibach v. Omaha Life 
Da 1 ee 206 


Facts held not to constitute a present binding contract of 


. life. insurance. before issuance of a policy. Muhlbach v. 


Omaha Life Ins. CO. ...- eee ccc eee ete teen nee 206 
A decree. of.divorce will not prevent the wife from taking 
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Insurance—Concluded. 


10. 


11. 


12. 


13. 


- 14. 


15. 


as a beneficiary of her husband during the six months 
after its entry. Sovereign Camp, W. O. W., v. Billings.. 


Change of beneficiary heid complete, although insured died 


- before the home office received the certificate bearing in- 


dorsement of the change. Goodrich v. Grand Lodge, B. of 
BOL ADS, cis abst goa ac, et ece abaes PE ae asa egh Bik 8k ANG Waa eae eee . 


The issuance of a certificate in favor of a person not within 
a specified class is ultra vires. Stribling v. Fraternal 
AGG) UNIO 5 6550 i 6s. 0 ees 6 wb Bika eve Gsbb B Hove, ped {See 8, B08 OG Oa ONG ek OTR 


“Riot or civil commotion” as used in a policy of burglary 
insurance defined. Kirshenbawm v. Massachusetts Bonding 


Ambiguous language in policy will be construed most 
strongly against the insurer. Arendt v. North American 
TALC LN8s. COs 5.5.03 wa din 3 odie ods Sante oak ee 6's HS Basehor apenas. oMaleyat eae 


Where the insurer did not fix the amount of increased 
premium for military service, nor notify insured, the 
amount of the policy will not be reduced in case of death 
of insured. Arendt v. North American Life Ins. Co...... 


Exemption from liability for death in military or naval 
service in time of war held not applicable where the death 
of one in such service was not incident to the service. 
Arendt v. North American Life Ins. CO.......cc cca e eae 


Provision reducing the amount of liability when in military 
service held void for uncertainty in not fixing the amount 
of extra premium. Arendt v. North American Life Ins. Co. 


Knowledge of agent that insured was engaged in military 
service in time of war held binding on the insurer. Arendt 
vw. North American Life Ins, CO... cc ccc csc cece cneencnees 


Intoxicating Liquors. See Evmences, 19, 20. 


1. 


Instruction that, if the jury found that defendants fur- 
nished deceased intoxicating liquors contributing to his 
death by accident, they should find for plaintiffs, held 
proper. Janesovsky v. Rathman.......cccccssevccccccvecs 
Forfeiture of an automobile under sec. 2, ch. 109, Laws 
1919, is no part of the sentence, but is an incident to con- 
viction. Smith v. McNulty.......... sind wie ge wide atern wlovevass 


Complaint held sufficient to charge unlawful possession and 
transportation of liquor. Smith v. McNulty........... stares 


In an action for death from wrongful sale of intoxicating 
liquors, there may be a recovery without proof that dece- 
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Intoxicating Liquors—Concluded. 


dent purchased the liquor. Thamann v. Merriit........... 


There may be recovery for damages from unlawful sale of 
intoxicating liquors without proof that the wrongful act 
was the proximate cause of death. Thamann v. Merritt 


An unlawful sale of intoxicating liquors may be proved 
without evidence of the terms of a formal contract. Tha- 
MONI De MOTTIEE ov 555 656 SNES TG 0:4 Fie 8 OC be Bars ore SH 


An unlawful sale of intoxicating liquors and defendant’s 
connection therewith may be proved by circumstantial evi- 
dence. Thamann v. Merritt. ..... cc ccc ccc cw ences teen eens 


Judgment. See Appran AND Error, 20-25. 


1. 


10. 


Constructive service where defendant is dead confers no 
jurisdiction. Walter v. Union Real Estate Co............. 


Plea of res judicata cannot be sustained where either the 
issues or the parties are not the same. Coon v. O’Brien 


Where defendant defaults, the allegations of the petition 
are taken as true, and plaintiff is entitled to judgment 
without making proof. Weir v. Woodruff..... ieee sili wie . 


A suit to vacate a judgment for fraud in its procurement 
must be brought in the court where rendered. State v. 
WeSbOUET a3 kote bbe hic sk O86 Ne Eo ae hw SERGE LG See eR pEh Oe eS 


A transcript of a judgment can be vacated only by a suit 
to set aside the judgment, and this applies to removal of a 
cloud on title to lands caused by filing of the transcript. 
State: Ve. WES tO CF oiiiasece sare wing acbeios bei aie Wb EE Gia na ae awe e 


A court of equity may restrain parties from enforcing a 
judgment of another court procured by fraud. State v. 
WESTOVER — er sasig 3 Siccee syeayehe Sie ee Rae BIE os Be ESA while Ok Read 


A suit to restrain parties from enforcing a judgment is 
transitory, and jurisdiction may be acquired by service of 
summons or by general appearance. State v. Westover.... 


Plaintiff may dismiss without prejudice a suit for rescis- 
sion and begin an action for damages, where he acquired 
no benefit from the former action. Carson v. Greeley.... 
A transcript of a judgment does not become a lien on land 
conveyed prior to date of transcript. Shonsey v. Clayton 
The court should render judgment for the party entitled 
thereto on the pleadings, notwithstanding the verdict. 
Arendt v. North American Life Ins. 00.......... 00s eeee 
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Judicial Sales. 


An officer selling property on execution or under a decree 
has no authority to sell on credit or to accept in payment 
anything other than lawful money, unless expressly author- 
ized by the decree or the law governing the sale. DeMoulin 
Loan & Investment Co. v. McLain. ..... ccc cece eee ee save 


Jury. 
1. Peremptory challenges are not to be exercised until the 
jurors have been passed for cause. Mathes v. State...... 


2. Procedure designated in sections 8137-8139, Rev. St. 1913, 
held not to apply to calling of a grand or petit jury after 
commencement of the term. Pinn v. State............00. 


8. District courts may -call a grand jury during a term of 
court, whenever public business requires. Pinn v. State.... 


4. Where defendant admitted plaintiff's title, and the only 
issue was one for specific performance, plaintiff was not 
entitled to a jury trial. Dold v. Munsor...........0s eee 


Landlord and Tenant. 


1. Tenant held entitled to maintain action for entire crop. 
Hurley v. Manchester... . ccc ccc cece cece reece ence eee e nee 


2. The rule of caveat emptor applies to leases. Lowe v. 
POY NE. cise Sine SSG SR Rtas aS ae BAN Be eds rae Soha, 0 aetna 6 boa Gee Sw 


8. A lessor is not liable to his lessee for defects which are 
plainly discernible. Lowe v. Payne..... ccc cece eee cena 


4, A lessor is not liable to his lessee for the closing of the 
leased premises by a municipality. Lowe v. Payne........ 


5. The lessee may introduce in evidence the original lease in 
the lessor’s possession or a photostat copy, and may show 
that alterations were made after the lease was signed. 
Eckermann v. McDOnougn.... 0. cc cece cece nee eee eee ean 


6. A lessee must yield possession before he may dispute his 
lessor’s title. Polenske v. POlCnSKC..... cee cc cee eee 


Larceny. 


The value of articles of merchandise stolen may be established 
by proof of the price at which they and like ‘articles are 
sold at the place where the articles were stolen. Robinson 
DW BE OEE vi cee chee 85 ated tad aitgng Sew lena, MES e ie biwrd ese BAS Cee ie 


Limitation of Actions. 


1. The statute does not commence to run against an incompe- 
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Limitation of Actions—Concluded. 


tent’s right to redeem until his mental powers are restored. 
Walter v. Union Real Estate C0... ... ccc cece cece eee 


2. An action to enforce a statutory liability, which is not 
penal, may be brought within four years. Bourne v. Baer 
3. An action to enforce a penalty against stockholders must 
be brought within one year. Bourne v. Baer............00- 
4. Action for damages for fraud in exchange of lands held 
not barred by limitations. Carson v. Greeley.............. 
5. One who asks equitable relief must do equity, and cannot 
invoke the statute of limitations as a defense. Wiseman 
DE GACT SCY isa coi 8m sca 0 Sar 6h ica Oia wg 8, fe Hea an os seve ee RA Wee 
6. Limitations will not run in favor of a trustee ex maleficio 
until he repudiates the trust. Wiseman v. Guernsey...... 
Mandamus. 
Mandamus should not be granted where relator does not 
establish a clear legal right. State v. Colby............... 
Marriage. 
1. In an action for breach of promise to marry, evidence as to 


defendant’s statements as to his financial condition is 
admissible. Higgins v. Doty..... ccc cc cece ccc weet eenaes 


In an action for breach of promise to marry, instruction 
that the jury might consider defendant’s property and 
financial standing held not erroneous. Higgins v. Doty.. 


Master and Servant. 


1. 


Hauling a car with a broken coupler held a violation of 
the federal safety appliance act. Sweat v. Hines.......... 


In an action for death of a railroad employee, evidence as 
to scope of employment held to present a question for the 
jury, and to sustain a finding for plaintiff thereon. Szivecé 


Railroad employee held not to assume risk of defective 
coupler. Sweat v. HineS.... 0... cece cece cece cence nee ene 


Ascertainment of damages in a state court under the fed- 
eral employers’ liability act is controlled by me rule fixed 
by the federal court. Sweat v. Hinés..................05. 
BRECAN. Oo TINS 056.5555 8s sweets ese soe ESN SS Wis OR Re TEA 


In an action for death under the federal employers’ liability 
act, damages held grossly excessive. Sweat v. Hines...... 
Shecan: De TAN eS iow hincsrcck pons Pee a hie ee ok aN oe eae bw ORAS 
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Master and Servant—Continued. 


6. 


10. 


11. 


12, 


13. 


14, 


15. 


16. 


17. 


18, 


19. 


20. 


21. 


-Assumption of risk held a question for the jury. Sheean 


DS TAVIS 526. siskn oa oss, hes. Bhd swe dee re tueies, aio site, Sou ova tev Sake rece we 


Where the evidence is conflicting as to negligence in main- 
taining a railroad track and as to proximate cause of an 
accident, the questions should be submitted to the jury. 


FLURCS. sonic heres Ge Be Se OER oe Se OATES R UE ORO 0 OT OH 


The master is liable for torts of a servant acting within the 
scope of his employment. Malcolm v. Evangelical Lutheran 
HOSpttal - ASSN 60566 ooa is Re O04 Seow eG ae DeewaG Nes Asie 


Employer held not liable for an assault upon a discharged 
employee by a foreman. Zaitz v. Drake-Williams-Mount Co. 


A finding on conflicting evidence as to the manner of an 
injury is conclusive. Urak v. Morris & CO........ee. eee 


One injured in a personal altercation between employees 
held not within the workmen’s compensation act. Urak 
v. Morris & Co.......... Salata ep a tae corgesse voce: araass ae eee nie actrare techie 


Master held liable for negligence of employee in driving an 
automobile. Ryne v. Liebers Farm Equipment Co........ : 


Agent held not entitled to commission on goods sold, but 
not paid for. Klein Mfg. Co. v. Morgan......ccceccescenee 


Findings of the district court in a compensation case are 
conclusive. Way v. Georgia Casualty Co....... cece eee ee 
Allowance of compensation for temporary total disability 
and for permanent partial loss sustained. Poast v. Omaha 
Merchants Express & Transfer CO..... ccc cece cen eee enne 


Evidence held to show inferentially that the driver of an 
automobile was the servant of the owner. Dirks v. Ensign 
Omnibus & Transfer CO... cc ccc cece cece cee ee cee new ene cane 
Evidence held to sustain finding of negligence. Morris v. 
FLAMCS”, ciccee cisco We 0S ale REE RETRO RS OP He WOT NTS pealSuiayahaie Se 
Contributory negligence is not a defense under the federal 
employers’ liability act; its only effect being to reduce the 
amount of damages. Morris v. Hines........... eet sae ae 
The fellow-servant doctrine is not a defense under the 
federal act. Morris Vv. Hin€S..... ccc ccc ccc e eee nee enee 
A common carrier is liable under the federal act for negli- 
gence of its officers, agents, or employees. Morris v. Hines 
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Master and Servant—Concluded. 


22. 


23. 


24. 


25. 


Assumption of risk is a defense under the federal act. 
MOTrtS Vs. -HINC8 iced cease MeN SRA Riek 8 Welw R Gab AE OR ae 


A master must exercise reasonable care to furnish suitable 
and safe tools. Morris v. HineSs...... ccc cece cucu cence 
The master must give warning of defects and dangers. 
Morris v. HineS...........0000. Soi ce ees eels Sida RES atone 


Commutation of compensation award disapproved. Trozcil 
VD. Morr ts C0 is sa iiee ose ease 0 b59 0 ese aA EEE Oa ON bao’ 


Municipal Corporations. See ESToppEL, 2. 


1, 


10. 


An applicant accepting a building permit under an ordi- 
nance cannot plead that the ordinance was void. Dailey 
Estate v. City of Lincoln... . ccc ccc cece cence een eteees 


Building ordinance held to be uniform and not to grant 
arbitrary powers. Dailey Estate v. City of Lincoln...... 


Sec. 5147, Rev. St. 1913, so far as it relates to recording 
the reading of city ordinances by the clerk, held to be di- 
rectory. Hull v. City of Humboldt..............eeeeeeeee 


Where the council’s minutes show that an ordinance was 
adopted, but the record is silent as to reading of the ordi- 
nance, the presumption is that it was properly enacted. 
Hull.v. City of Humboldt... cc... ccc ccc cece ee eet eeeces 


Where the record does not affirmatively show that an ordi- 
nance was not read the third time before passage, it will 
be presumed that it was duly read. Hull v. City of Hum- 
WOME: Seen daa kenga oe Ree ae See rere ee EER o Gk goa way 


Sec. 5113, Rev. St. 1918, providing for notice to property 
owners in a paving district, construed to require notice so 
as to allow reasonable time to prepare for the hearing. 
Hull v. City of Humdoldt.... cc ccc ccc cc ce cee eee eens 


Evidence held insufficient to sustain conviction of driving 
an automobile while intoxicated. Needham v. State...... 
Every doubt as to extent of power to construct local im- 
provements and levy special assessments must be resolved 
against the city. Futscher v. City of Rulo............... 
Doubt as to limitation of expenditures for water-works 
will be resolved against the city. Futscher v. City of Rulo 


A city of the second class may be enjoined from contracting 


for water-works at a cost of more than 20 per cent. of the 


city’s taxable property. Futscher v. City of Rulo.......... 
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Municipal Corporations—Continued, 


11, 


12. 


138. 


14. 


15. 
16. 


1%. 


18. 
19. 
20. 


21. 
22. 
23. 


24. 


Special assessments in excess of actual benefits are uncon- 
stitutional. Futscher v. City of Rulo..... ccc eee cece eee 


Where the municipal records show that notice of meeting 
of the board of equalization was ordered published, it 
will be presumed that notice was published. Broghamer v. 
City Of CRAG ON ig os io Fs a HE ORG so ean doen ele G4 a EES 


The zone plan of assessment will be presumed proper, 
where there was no showing that it was not in accordance 
with nor in excess of benefits. Broghamer v. City of 
CRADTON 1h eiie.s cede aie Distasi ees eset eee 


The propriety of the plan of assessment and the necessity 


_ of expenditures will not be reviewed, where the parties did 


not appear before the board of equalization. Broghamer 
vw. City of Chadron....... cece cece ee ler deecaths cays hal ral ceeds Oat 


Municipal corporations must keep streets and sidewalks in 
a reasonably safe condition for public travel. Hanley v. 
Fireproof Building C0......c ccc ccc cece nee neene eee ne 


Under the common law no duty devolved upon an abutting 
owner to keep sidewalks adjacent to his property in a 
safe condition. Hanley v. Fireproof Building Co.......... 


A breach by a property owner of an ordinance requiring the 
keeping of sidewalks adjacent to his property in a safe 
condition is remediable only by the municipality. Hanley 
v. Fireproof Building CO.......... 0. cece eee e ees 


A city cannot grant the use of a public park to the ex- 
clusion of the public. City of Nebraska City v. Nebraska 
City Speed & Fair ASS... ccc ce ccc ccc cee teen eee ees 


Providing for the use and control of public parks of a city 
is a governmental function. City of Nebraska City v. 
Nebraska City Speed & Fair Ass'n. ..... cece ec eaee rere 
A state-wide primary election held a “general election,” at 
which a majority vote will authorize the issuance of bonds 
of the city of Lincoln. State v. Marsh.......... 0... cece 
Paving contract held not in excess of engineer’s estimate. 
SEGEC 5 MATS bx ieasiiel ee Beeson a peek 68 hE Sb EF one: dag ee 
A city engineer’s estimate of the cost of paving may be 
partly in writing and partly oral. State v. Marsh...... 
Contract for paving need not be let upon competitive 
bidding. State v. Marsh......... ccc ccc ee eee eeee "hactseiicics 
Contract for paving cannot be let for a price in excess 
of the engineer’s estimate. State v. Marsh...........+00- 
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Municipal Corporations—Ooncluded, 


25. Village trustees held not liable to a materialman for failure 
to exact a bond from a contractor, where the materialman 
knew that no bond had been exacted. Paxton & Vierling 
Iron Works v. Village of Naponee.......ccccccevceceeuce 784 


26. Petition by materialman for failure of village trustee to 
exact a bond from a contractor held not to state a cause 
of action. Pazton & Vierling Iron Works v. Village of 
NAPONEE occ ecscesccneeees ste Beaten lagavOoteet th are Westend oetiya Sees 184 


Negligence. 


1. Evidence held insufficient to sustain verdict for injuries by 
automobile. Criss v. Baright....... 0... ccc cece cence tenes 277 


2. An instruction that failure to comply with the law as to 
lights and speed of automobiles, in itself, constitutes negli- 


gence, held erroneous. Taylor v. Kowkal.........ceeeeaee 409 
3. Contributory negligence is a question for the jury. Kroger 
v. Gordon Fireproof Warehouse & Van Co............000- 439 


4. Instructions as to burden of proof held sufficient. Kroger 
v. Gordon Fireproof Warehouse & Van Co............446. 439 


5. An instruction relating to defendant’s violation of a 
statute, without referring to plaintiff, held proper, in view 
of the evidence. Dirks v. Ensign Omnibus & Transfer Co.. 556 


6. Questions of negligence and proximate cause are for the 
jury. Bauer € Johnson Co. v. National Roofing Co........ 831 

7. Instruction on negligence, omitting reference to contribu- 
tory negligence, weld error. Bauer & Johnson Co. v. Na- 


tional Roofing CO... . ccc cece cece cence escent ne sesteereans 831 
8. Comparative negligence rule stated. Bauer & Johnson Co. v. 
National Roofing CO........ ccc cece cece cnt e cece teen ennen 831 
Parties. ; 
Substitution of director general of railroads’ successor as a 
party held proper. Wagner v. Union Stock Yards Co...... 769 
Partnership. 


An agreement between the owner of a threshing machine and 
another for threshing held not a partnership. Gillispie v. 
BOR UUWMG® 55:26: ia wien ike 85 Wi oin GER Weis ek arabe eRe ents AO ah 357 


Perjury. 
1. Pleadings in the case in which perjury is charged, held ad- 
missible for the purpose of showing whether the alleged 
false testimony was material. Pinn v. State.............. 417 
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Perjury—Concluded, 


2. 


Evidence held to sustain conviction. Pinn v. State........ 


Fhysicians and Surgeons. 
Verdict for malpractice sustained. Knepher v. McKenney 


DCUUUSES ices Seah Sieh Be Mae WP EOE oe N Sas MON Riba, oye b Bed ag do Reset 3G 


Pleading. 


Instruction that answer admitted assault as charged held 


proper. Oliverius Vv. Wicks .... cc cece ccc cc ce ete teee 


Principal and Agent. 


1. 


Evidence held not to show that insurer had knowledge that 
its agents were guaranteeing premium notes on its behalf. 
German American State Bank v. Mutual Benefit, H. & A. 
ASS Ne ck Re Ciao Shee Ss aa Eis: aha 16 aol 8 G8 OS geo koalas Sse Ler ee 


Insurance agents held not authorized to bind the company 
by a guaranty of premium notes. German American State 
Bank v. Mutual Benefit, H. & A, ASSN. ccc cece ee eee 


False representations of soliciting insurance agents as to 
guaranty of premium notes held actionable. German Amer- 
ican State Bank v. Mutual Benefit, H. & A. ASS’N.........6. 


To effect estoppel by ratification the principal must have 
choice of ratification or rejection of the transaction. Ger- 
man American State Bank v. Mutual Benefit, H. d A. Ass’n. 


In order that ratification will result from retention of 
fruits of an agent’s unauthorized acts, the principal must 
be able to return what he has received. German American 
State Bank v. Mutual Benefit, H. & A. ASSN... .. cece eee 


The burden of showing ratification is on the one alleging 
it. Rawleigh Co. v. BUNNing.... ccc ccc cece eee eee tees 


Notice to the agent acting within the scope of his authority 
is notice to the principal. Arendt v. North American Life 
TIS CG ogee COUR SNE EE e's BARA KAA EECA ER AA ARSE 


An agent who pays a fund contrary to the principal’s direc- 
tion is liable for actual damages sustained. Bourquin v. 
Atlanta State Bank... . ccc cece ce cece een eet eees 


An agent who fails to exact a bond as requested by his 
principal, but takes other inadequate security, is not guilty 
of conversion, but is liable for actual damages. Bourquin 
vw. Atlanta State Bank... .. ccc ccc ccc cece cece e ee eee 
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Process. . 
1. Notice of lis pendens confers no jurisdiction. Walter v. 
Union Real Estate C0... .. cee ccc ccc cee tee eee cence nee 
2. One defendant cannot claim privilege of exemption from 
service of summons for codefendant. First State Bank v. 
INQTUM coc eecccn cee cnnecersene de talib Oo bre, Sie deat glee avbeeaas's es 
3. <A transitory action may be brought against two defendants 


jointly liable in any county where one of them may be 
served with summons, and summons may be issued to an- 
other county. First State Bank v. Ingrum.............4. 


Quieting Title. : 
Evidence held to sustain decree quieting title in plaintiffs. 


WOPNtCh: -V. WOTKICK sina ois ne bow Soli iaes bhaee ce wha ane ee 


Railroads. See CARRIERS. 


1. <A consignee of goods is an invitee, and the carrier must 
exercise ordinary care not to injure him. Wilson v. Union 
D Sopa cient 0 ¢ are Nara en ater ge an nO Oa are Pm a 
2. That a consignee has placed himself in a place of danger 
does not excuse an injury preventable by the exercise of 
ordinary care. Wilson v. Union P. R. C0.......ce ce cees 
8. An engineer may assume that a person in danger will avoid 
injury. Wilson v. Union P. R. C0... . 6. ccc cee eens 
4. Evidence held to require that question of negligence, under 
doctrine of “the last clear chance,’ should have been sub- 
mitted to the jury. Wilson v. Union P. R. Co.........06. 
5. An attorney’s fee may be taxed as costs against the director 
general of railroads. Wagner v. Union Stock Yards Co.... 
6. The fact that the federal director general took possession of 
converted goods would not affect the consignee’s right of 
action in conversion against the carrier. Colley v. Chicago 
GING WE Re C0 ea Gee aii Lbs whee esa hinted eared sees 
Rape. 
1. In a prosecution for rape, the prosecutrix need not be cor- 
roborated as to the particular act. Darwin v. State..... ar 
2. Evidence as to identification of accused held sufficient. 
POTbET Di. BEGG ia x50 5 bie Shi, 5: Fie be cpathe dts Bites yoseb whe Rckdoue bea Sara a wee 
3. Instruction as to corroborative evidence held erroneous. 
POP B, BU ce ha 0s CHEK GENE TARP AAR IA ORS OREN RE he 
Release. 
1. A mutual mistake, to avoid a release, must relate to present 
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Release—Concluded. 


or past facts, and not to an opinion as to future results of 
known facts. Simpson v. Omaha & C. B. Street R. Co-... 


2. A mistake as to future development of a known injury is 
one of opinion, and not of fact. Simpson v. Omaha & O. 
Be BETCET FR. OO ive lee tiie acai do a6 0 WIG. ah walt casas wte ee eel atone fore ow 
3. Release held not to bar action for unknown injuries. 
Simpson. v. Omaha,é& C. B. Street R. CO... . ccc cece cece eee 
Remainders. 
Remaindermen may sue to quiet title before termination of 
life estate. Davis v. Davis. ccc cece ccccccsecncees ora\edieinese 
Revivor. 


An action for damages from negligence causing death may be 


Sales. 


1. 


revived. Levin v. Muser........0-- Seicte arelecase cee eeesearaete ee 


Where a buyer refuses to pay instalments due on a con- 
tract because of a claim for damages for breach of another 
contract, the buyer’s default is a breach of the former con- 
tract, entitling the seller to rescind and to recover damages. 
Spiegal & Son v. AMPirn.... ccc cccec ccc cec cece cucecsvevece 


A party induced to purchase property by false represen- 
tations may rescind, or sue for damages for breach of 
contract. Phelps v. SNUCK... .. ccc ccc ccc ea ce ev ceteeveveee 


An action for purchase money after rescission is not an 
action on guaranty. Phelps v. SRUCK....... ccc cc cece canes 


A cash sale is presumed where no time of payment is fixed, 
and the buyer is not entitled to possession until the pricé is 
paid or tendered. Edwards v. Hastings Distributing Co.. 


The buyer’s refusal to pay for goods delivered held to re- 
lieve seller from making further shipments.. Edwards v. 
Hastings Distributing C0... .. ccc ccc cece ce cee eee eyscas 


In an action for breach of contract of sale of seed, the 
burden is on plaintiff to show that he had approximately 
the amount contracted for ready to deliver at the time of 
the breach. Pierce v. Mill€? i... ccc cc ccc cece cree eens 


The word “about” in a contract for sale of seed requires 
delivery of the specified quantity within a reasonable limit. 
Pierce vu. Miller...... ccc cece eee letntelh st nee dbdeaizare tabyao aa 


Schools and. School Districts. 


1. 


The legislature may provide that education of children in 
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Schools and School Districts—Concluded. 


the primary grades shall not be conducted in a foreign 
language. Meyer v. State... . ccc cece eee tee eens 


The statute prohibiting the teaching of foreign languages 
to children in certain grades held a reasonable exercise of 
police power. Meyer v. State... . cc cece ccc ee cece eens 


That a foreign language is taught from a book containing 
a religious text does not protect the teacher from the pen- 
alty imposed by statute for teaching such language. Meyer 


The statute prohibiting teaching of foreign languages in 
schools held to prohibit such teaching whenever pupils 
are assembled for instruction, and not to be limited to 
school hours. Meyer v. State... .. ccc cc ccc cece cence eecene 


Evidence held to sustain conviction of unlawful teaching of 
foreign languages. Meyer v. State...... ob aN eS hs Manisa a tela 


An election board appointed by the county superintendent 
with the approval of the electors is a de facto board and 
its acts are valid. Mosiman v. Webdcr........... eee cencaes 


Electors of a school district will not be disfranchised be- 
eause the officer appointing the judges and clerks of election 
was not expressly authorized. Mosiman v. Weber......... 


Specific Performance. See Avoprion, 2. 


1. 


To enforce an oral agreement to convey land, the proof 
against a decedent must be clear and convincing. Mc- 
Ent ar ler V0. PAYNC ies Sie 86 Be Oe hice MELE ale Vee 


Evidence held to show an oral contract of marriage, and 
not a contract to devise. Mallett v, Grunke.............. 


Specific performance of a widow’s one-third interest in land 
denied, where grantor was under disability as to remaining 
two-thirds. Boehmer v. Wellensick............... Bde oe 


Specific performance wiil not be denied where the contract 
does not provide that specified damages may be paid in lieu 
of performance. Ruzicka v. Saylor...... sbieeteent ed seed pons 


A vendor who in good faith endeavors to perfect title may 
have specific performance by tendering a good title at 
any time before judgment in action by purchaser. Shonsey 
VD. CUE OW 50558 Role NE ase THERES whit de Lb ele lb ooaleeretaceen's 


Statute of Frauds. 


1. 


An oral agreement to furnish money to buy and sell land 
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Statute of Frauds—Concluded. 


2. A contract in consideration of marriage is within the 
statute. Mallett v. Grunke..... 0. cece ccc ene ce eens 

3. A cash sale of stock on an oral agreement to repurchase 
held not within the statute. Stratbucker v. Bankers Realty 
TRVESEMENE COs 526k ere w5e en eed Carbone sc bra spe aed oe ele ie gaya 

4. A motion for direction of verdict because the contract was 
within the statute held properly overruled. Hurley v. 
MANCNOSTOT | ae bikie Be Sic Wie 8 eS ic OP gee a Se Re HEE Seles a 

Statutes. 

1. The act providing for an election to relocate a county seat 
held constitutional as to title and subject. Murray v. 
NELSON. cibccb ore G55e au SNE ER ese TE Boe ae alee a Me wie Ie as ag aiehe 

2. An act dealing with but a single subject held valid, though 
the title is apparently dual. Murray v. Nelson............ 

3. Ch. 169, Laws 1917, providing for county seat election, 
held not amendatory, but an independent act. Murray v. 
Nelson ...... Sabie Teg dees Gide doe ale vevGienesw cos; Stecq: sie lad averearsarersle nies 40 

4. <A liability created by statute which is not measured hy 
the damage caused is a penalty. Bourne v. Baer......... 

5. Statute relating to grand juries held reenacted by adoption 
of the revision of the statutes. Pinn v. State........... 

Taxation. 


and to share profits and losses is not within the statute. 
Greusel Vs, PAY MC: 6 inc sie Se EAE AG ELEN AN BS BAN ees 


An action to redeem from a void tax foreclosure sale is tri- 


Trial. 
1. 


able to the court. Walter v. Union Real Estate Co....... 


See APPEAL AND HERnor. 


It is error to direct a verdict where different minds might 
draw different conclusions from the testimony. Schwerin 
Me “ANDCTSON, ohio. ee BO Reis Dekel ed alee Te aes te oe baw 


Verdict held not objectionable as a quotient verdict. Jane- 
Sousky V. RGtnman..... cc ccc ec cece ccc ence c cece eet neaees 


Instruction disregarding theory of spontaneous combustion 
upheld, in view of the evidence. Eckman Chemvical Co. v. 
Chicago & N. W. BR. CO... cece cece et ee nes 


Where reasonable minds cannot differ as to conclusions 
from the evidence, the trial court may enter judgment on 
the evidence. Kirshenbaum v. Massachusetts Bonding € 
ENS CO son B Rea aie ok ee eee eR Dees Rte E eek washer siete gts 


899 


84 


173 
194 


299 


52 


52 


52 
255 


417 


144 


138 


165 


268 


900 


INDEX. [107 Nos. 


Trial—Concluded. 


5. 


10. 


11. 


12. 


13. 


Where the evidence is conclusive, the court may dismiss 
the jury and enter judgment. Kirshenbaum v. Massachu- 
Setts Bonding & INS. CO... cece ccc cc cece eet nen n ences 
Where the evidence is not conflicting, direction of verdict 
is proper. Farmers Grain & General Shipping Ass’n v. 
TOrdan. ache eh ese ko MOS Ca NR es CO a Bee 
Cause of death is a question for the jury. Thamann v., 
MCP TAL oo eS OO Da EAE OE GEE 4 ele WE Rieke Sle Bae oe bee We BSS 


Inferences from evidential facts are for the jury, where 
the evidence will sustain a verdict for plaintiff. Thamann 
Wi MOTEL ie RSVR EEG ON BPRS EE IN OTNSS OG 


A motion for a directed verdict at the close of plaintiff’s 
testimony, being overruled, must be renewed at the close 
of all the testimony. Auld v. WQIKET. 1... cece eee eee 
A defense unsupported by evidence should not be submitted 
to the jury. Hammang v. Chicago & N. W. R. Co.......... 
An offer to confess judgment in an answer should not be 
referred to in the instructions. Hammang v. Chicago & 


Instructions held not to assume that a tool was defective. 
MOTTAS: Ds TANES vies. 56 ce 0 9 8a 8 aw Se aac a ate Se ON IS gore 8 


An instruction placing the burden of proof on defendant 
to show that seed he purchased was unmarketable held 
erroneous. Pierce v. Miller... ccc ccc ccc cece cere cen e cence eee 


Trover. 


1. 
2. 


Conversion defined. Colley v. Chicago &€ N. W. R. Co.... 


Refusal to deliver goods except on payment of unlawful 
storage charges obviates necessity of making demand, and 
their detention constitutes conversion. Colley v. Chicago 


Trusts. 


1. 


2. 


3. 


4, 


One holding title to land purchased by himself and asso- 
ciate must account as trustee for profits. Greusel v. Payne 


Equity may decree termination of a fulfilled trust. Majerus 
De NCONY Soo aA aS DE BIER Ee SRS See WALES RA Se Bee 


Fraudulent intent in making a promise to carry out a trust 
may be inferred from refusal to perform. Wiseman v. 
GUETNSEY oie Ue i868 Os oe Ad ee Eee www aoe a id Suda pce wletere 


Where a trust ex maleficio is based on a promise, the prom- 
ise need not be expressly made. Wiseman v. Guernsey.. 
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Vendor and Purchaser. 
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202 
301 
309 
351 
351 
351 


351 


351 


695 


695 


695 


1. A purchaser must assert his rights within a reasonable 
time; and what constitutes reasonable time rests in the 
discretion of the court. Kesterson v. Marsh.....-...2.000. 

2. Evidence held to show abandonment of contract. Kester- 
son v. Marsh........... et etice, 5 ar ie ateess due ih abieco igrdee ar eltasgue toc 

3. Acceptance of offer to sell land must conform strictly to 
terms of offer. Smith v. Bertrand... cece eee cece ec enee 

4. The loss by fire of a building on land sold, before delivery 
of possession, falls on the purchaser, McGinley v. Forrest 

5. An option without consideration may be withdrawn before 
acceptance, but an option upon a consideration cannot be 
withdrawn before the specified time. Von Knuth v. Ryan.. 

6. Acceptance of offer constitutes a contract. Von Knuth v. 
FRY QI ee dieca sibel a thas ek eee Oe Wee 8 Re WR energies WEES Sos ae arasareeratievelels ‘ 

7. An option may be revoked without consent of the holder. 
Von Knuth v. RYAN... . cc. cece eee ee derele dere Sieh ae tee Me tence 

8. Notice to holder of option of a sale to a third person con- 
stitutes revocation. Von Knuth v. RyGn.....ccceccceces : 

9. An option indeterminate as to time is terminable upon rea- 
sonable notice. Von Knuth v. Ryan...... edielacearew ate Sow aveies 

10. Evidence held to sustain decree for defendants. Ruzicka v. 
SQYLOT. i esce ht gatos tease tages See Bia Bios ecb 4 ale Wa alle deve Mayle bore nace Bee 

11. A purchaser acquiescing in the vendor’s effort to perfect 
title waives the right to insist on strict performance. 
Shonsey V. ClaytOn... ccc cece ccc cece v cece ccereceeeecetees 

12.- A good title must be free from reasonable doubt. Shonsey 
WD CUMYLON siili. acer d ioe te Seca sea & chin ahaseun pA Aediois Deere ab REESE eres 

13. A title subject to litigation is not a good title. Shonsey 

' Ds QUAY ON go Sree Seine ees He hag Stara a SAG 6 0a is eal wep ae ER Sa 

14. Where circumstances are such as to put a purchaser upon 
particular inquiry, he will be charged with notice of every 
fact which that inquiry would give him. Shonsey v. 
Clayton occ cece cece cece ee eee oraieterbniien aren erechare ce ia Gs rehs: eyai dees vk 

15. Though time is of the essence of a contract, a default does 
not terminate it, but only renders it voidable. Shonsey v. 
OCURYCON on geek boca high ob ww Chsa eB wah Se Gea aa Oa OEE ae Stee bas 

Venue. See Jumement, 4. 
Waters. . 
1. The owner of land traversed by an irrigation ditch is 


902 
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Waters—Concluded, 


entitled to water for irrigation. Dundy County Irrigation 
COs: Ver MOUTAS 5 Sco cose Paci ES Ee BO we WME oe Ae 


’ 


2. The owner of an irrigation system must deliver water 
legally appropriated at rates fixed by the railway com- 
mission. Dundy County Irrigation Co. v. Morris........ 

3. Evidence held not to show that defendant had an interest 
in plaintiff's irrigation ditch. Dundy County Irrigation 
CO: V5 MOTHS We eet a Ue ia we bitn 3 Es COURIER Mae b Rivied de bare 

Wills. 

1. In construing a will, the inference of a vested remainder 
is stronger than that of a contingent remainder. Davis 
Vic TIDUS Nes iolasy Bia tages ucane sais A UR ach. Suk oA iahee eva Ge ave eG 

2. Devise construed as a vested remainder to children living 

_ at death of testator. Davis v. Davis... ... 00... cece eee eee ae 

3. The term “issue of his body” held to mean lineal descend- 
ants. Wilkins v. RoOwWGn.... ccc ccc ce teeter e nets 

4. A devise held to create an estate in remainder. Wilkins v. 
TOWN: “2.5 coi hare Ree hoe SRR LESS Dates nee OR ea we Dee eel 

5. A devise held to create a vested estate in remainder, sub- 
ject to let in afterborn issue. Wilkins v. Rowan........... 

6. A vested estate in remainder held defeasible. Wilkins v. 
POWON Ss sia tia eeae2d Haine hie a sa nehie Da had Je Melee Ae yee « 

7. The term “competent witness,’ as used in sec. 1290, Rev. 
St. 1913, means one who can legally testify to the facts 
to which he attests. Hayden v. Hayden.....-......0..05 

8. An executor is a competent subscribing witness. Hayden 
DE FLY GON + 5.2 steaks wide cioese Soe ediw eens ewe ALND eee ese eal yxe sieve 

9. A spouse may be a competent subscribing witness to a 
will, when the consort is a devisee. Hayden v. Hayden.... 

Witnesses. 

1. Only such communications are privileged as are necessary 
to enable a physician to discharge his professional duties. 
Koskovich v. Rodestock....... ccc ccc cece cece cece eeaeccaas 

2. Whether disclosures to a physician are privileged is a 
judicial question. Koskovich v. Rodestock............... 

3. In an action for assault, plaintiff’s statements to physician 
held not privileged. Koskovich v. Rodestock............ . 

4, 


The busband is incompetent to testify in the wife’s suit 
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Witnesses—Concluded. 


for specific performance of parol contract with a decedent. 
McEntarffer UV. Payn€... ccc cccccncccnceeercrerncnceneee 169 


Representative of deceased defined. McEntarffer v. Payne 169 


A witness on trial for perjury may be impeached by show- 
ing that his reputation for truth and veracity in the com- 
munity where he resides is bad. Pinn v. State........ «.. 417 


7. Sustaining of objection to new matter on cross-examination 
held proper. Farmers Grain & General Shipping Ass’n v. 
Jordan .......5.. Sip Oe eace ead aie a agua iacaudic cade ease Sha: axe nusteves 537 


8. Witness held competent to testify as to transactions be- 
tween deceased and a third party. Warnick v. Warnick... 747 


._ 9. Introduction of documentary evidence by representatives of 
deceased held to render evidence of interested witness 
competent. Warnick v. Warnick 


